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301,  309,  314.  315,  332,  359, 
362,  388,  391,  395.  484. 

40,  41,  55,  60,  (;3,  66-69,  76, 
77,  83,  81,  87-89,  96,  98, 
101,  104,  107-111,  116,  117, 
119,  124,  126,  127,  ISO, 
136,  142,  144,  140,  147, 
153,  159,  162-164,  167-171, 
178,  179,  189-195,  199,200, 
204,  205,  207-211,  213,  217, 
218,  229-231,  233-239,  243. 

310. 

364,  378,  379. 

499-501,  nil,  515. 

506,  516. 

1,  4,  9.  10. 

24. 

24. 

1.  4,  9,  10,   -4. 

317,  343,  388,  102,  548. 
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PIIIVY  COUNX'lL 

The  Lu,>uiiJAToRs  of  the  Maritime  Bank  of  Canada, 

A'ppcllants  ; 

AND 

The  Receiver-Genkual  of  New  Brunswick, 

Respondent. 

(hi  appial  friiiit  thr  Snpr'nar  Cotirt  of  Canada, 
[liqjnrtnl   [ISOS]   A.    V.    /,■!?.] 

Relations  hcticeen  ('fun-n  anil  J'iorinci\^ — Wniillnij-ni-i  of  Hank — 
Priority  of  Provincial  Gonraraent  ucer  otlar  Simjdr  Contract 
Creditors — Preroqutice  uf  the  Crotni. 

Tlie  British  North  Anioricii  Act,  18(57,  has  not  severed  the  con- 
nection between  the  Crown  iuul  the  Provinces  ;  tlie  relation  between 
them  is  the  same  as  that  which  subsists  Ijetween  tlie  Crown  and  the 
Dominion  in  respect  of  tlie  powers,  executive  and  legislative,  ])ublic 
jjroperty  and  revenues,  as  are  vested  in  tliein  respectively.  In  par- 
ticular, all  property  and  ixnenues  reserved  to  the  Provinces  by  sects, 
lOl)  and  12ti  are  vested  in  Her  Majesty  as  sovereign  head  of  eacli 
Province. 

H'ld,  athrming  a  judgment  of  tlie  Supreme  Court  of  Canada, 

that  the  pr<jvincial   government  of  New  Brunsv/iclc,  being  a  simple 

contract  ci'editor  of  the  Maritime  Bank  of  the  Dominion  of  Canada 

in  respect  of  public  moneys  of  the  Province  deposited  in  tlie  name 

of   the  Receiver-General  of  rlie  Province,  is  entitled  to  payment  in 

full  ovcrotlier  depositors  and  simple  contract  creditors  of  the  bank, 

its  claim  being  for  a  Crown  debt  to  which  the  prerogative  attaches. 

Ai)pcal  from  a    judgment  of   the    Supreme    Court    of 

Canada  (Dec.  14,  1(S89),  (1)  affirniino-  a  judoment  of  the 

Suprenn.'   (.'ourt  of    New   P.ruuswick  (Oct.  19,    188S),   (2) 

upon  a  «[jecial  case  .sulnnitted. 


J.  C.» 

1892 

May  n.  It. 
July  S, 


'Present  :—ho\u->    Watson,    Lord   HonuorsE,    Lord    M.\cnaghtkn', 
Loud  Morris,  Sir  Rkhaud  Couch,  uud   Loud  Shand. 

(1 )  'JO  Can.  ,S.  C.  R.  60') ;  p,>,(,  p.  11.      (2)  27  N.  B.  Rpp.  379  ;  post,  p.  19. 
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1802  Two  fjuestions  were  raised  by  the  case,   the  material 

LIQUIl).\■loR^s  t'acts  ill  \vhich  are  stated  in  the  judgmen*  of  their  Lord- 
MAiiiTiMK     ^hips :     First,  was  the  Provincial  Government  entitled 
Canai'a      ^^'  pa'yittt;"^  iri  full  by  preference  over  the  note  holders  of 
Kkckivjh-    ^^"'  bank  ;  second,    if  not,   was   the   Provincial  Govern- 
GKNt';itAL     nient  entitled  to  payment  in  fidl  over  the  othei' depositors 
BuLNsw'uK.   and  simple  contract  creditors  of  the  bank. 
Statdiirnt.        The  first  Court  answered  both  ((uestions  in  favour  of 
[48(Sj  iliu    Provincial    (lovernment.      The    second    Court 
decided  the  first  question  by  a  majority  in  favour  of  the 
ap|»(3lliints,    by    reason    of  the    provisions    of    the    79th 
section  o!  the  Baidc  Act  (Revised  Statiites  of  Canada,  c. 
120).     It   decided  the  .second   question   in  favour  of  the 
re.spondent,  holdini;-  in  efiect  that  the  prerogative  rights 
ot  tiie  Crown  could  l>e   invoked  and  exercised  by  an<l  on 
behalf"  of  the  Provincial  Government,  which  was,  there- 
fore, entitled  U)  the  priority  claimed. 

The  Aftorney-Geivv"!  (Sir  R.  Webster),  StocJdon,  Q.C. 
(of  the  New  Brunswick  Par),  and  JL  liiva'n  for  the 
appellants : — 

The  prerogati\e  rights  oi'  tlie  Crown  cannot  be  invoked 
and  exercised  by  the  Provincial  Government,  as  dis- 
tincfuished  from  the  Dominion  Government.  There  is 
no  section  in  the  British  North  America  Act  of  18G7 
which  gives  this  Crown  right  to  the  Province.  Accord- 
ingly, if  the  Province  possesses  that  light  it  must  be  on 
the  general  principle  that  the  Lieutenant-Governor  is 
entitled  to  exercise  the  ]»rerogative  of  the  Crown.  But 
the  effect  of  the  Act  of  18(57  is  that  the  Dominion 
Government  represents  the  four  Provinces  existing  at 
the  time  of  the  Union  and  other  Provinces  which  were 
thereafter  to  be  constituted  ;  and,  consequently,  the  direct 
connection  between  the  Crown   and  the  Provinces   has 
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ceased.     Tho    Governor-General  of   Canada   is  the  real 
representative  of  the  Crown  as  the  Dominion  is  at  present 
cnnstitutcd  ;     anil    the     Licntcnant-Goverror     of     each 
Province  is  nc^t.     Certain    portions   of   prerogative   are 
given  to  the  Lieutenant-Guvo-nnrs,  and    that  is  incon- 
si'^tent    with    theii-    representing'    the    Crown    entirely. 
Otherwise,   if   ti)o    Dominion   and    the    Provinces    both 
po.'<'<ess  full  prerogative  rights  you  might  l-ave  the  Crown    Argument. 
a>  repve.senting  tlui  one  contending  with   the  Crown  as 
rcpvesennug  the  otlier.     The  judgment  ot  Gwynue,  J.,  in 
tile'   Supreme  Court  was  reaii  Jind  the  leasoniiig  therein 
contaitied  adopted,  it  heing  suggested  that  sect.  1)2  of  the 
Act    should    liii\e    lieen    more    (emphatically    relied    on. 
Flet'eivnce   v'a>;   also   made   to    Re;/,  v.    Banl'   of    Nora 
Sci/i'ia  (!)  ;    Exc]ui'n<ie  Bonk  of  Cdimdn  v.  TJi.e  Queen  (2)  \ 
[4')I>]   Mercf  r  v.   Afio r n ey-Genend  of   Ontario   (*3) ;  Si. 
('af]icrinefi    MlUlmi    and    Lmnhei'     CoDipuny    v.    T/i« 
Queen  (4j.     If  the  Province  as  constituteil  under  the  Act 
of  18G7  possesses    all  the  rights  whicii    existed    in   the 
cfoxeinment  of  the  colony  before  the  Act,  it  is  adndbted 
that  then  it  wr.uld  have  the  same  right  (jf  priority  as  the 
government  had  before  the  Aet.     Dut  if  the  scheme  of 
that  Al  t  was,  as  contended  by  the  n[)peilants,  to  establish 
a   loeal    ..'xecutive   and    legislatui'c   under  a  Lieutenant- 
Governor  who   is  ap[»ointed    by   the  Governor-General, 
and  not  by  the  Queen,  with  functions  ditlerent  from  the 
old  government  and  legislature,  and  with  powers  linnted 
and  dflined  bv'  statute  and  municipal  in  their  o-eneral 
character,  there  is  no  reason  why  they  should  possess  all 
the  privileges  and  prerogatives  as  claimed,  to  be  exercised 
concurrently,  and  sometimes  it  may  be  in  conriict  with 
the  govei'nnient  of  the  Dominion. 

ill  11  Can.  S.  C.  R.  1 ;  ante,   vo'.  (3)  5  Can.  S.  G,  R.  538  ;  8    App. 

4,  p.  3'.>1.  Cas.  767 ;  ante,  vol.  3,  p.  1. 

!2)  U  .A.pp.  Cas.  157.  (4)  14  App.  Gas.  40;  ante,   vol.  4, 

p.  1C7. 
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4  I'lUVY   COUNCIL. 

1892  Sir  //.  Davcy,  Q.C.,  lUair,  Q.C.  {Attor ixcy-Gencval  for 

,     """„        New  BruuHwicJ,),  and  I luilrJoiJcr.Un'  tlm  vespondent : — 

OK  THE  Sect.  04  ol'  tlie  British    North  America   Act  of  18G7 

Mahitime 

I'.ANK  OK  enacts  that,  "  the  ciuistiiutiuii  of  the  executive  authority 
Canada 

f.  in  each  of  tlie  Provinces    T  Xova  Scotia  and  New  Bruns- 

Receivku-  .,,,,,.              ,              .  .           ,.     1  . 

Grneral  wick  shall,  sul))ectto  the  provisions  ot  this  Act,  continue 

OK  NkW 

Brunswick,  as  it  exists  at  the  Union,  until  altered  under  the  authrtrity 
Argument,  of  this  Act."  Before  the  Act  of  1SG7  each  Provincial 
GoN'erninent  exercised  the  prerogatives  of  the  Crown. 
They  are  luserved  to  tliein  by  the  Act.  Sects.  64  and  (»•") 
read  together  mean  that  the  powers  and  authorities 
vested  in  and  exerci-sed  by  the  Provincial  Clovernment  at 
the  time  of  the  Union  should  continue.  These  powers 
cannot  be  cut  down  except  by  express  enactment,  nnd 
there  is  nothing  either  in  the  Act  of  18G7  or  in  any  sub- 
sequent Act  which  abolishes  or  alters  them.  According 
to  the  true  effect  of  that  Act  the  Provincial  Oovern- 
ments  and  Legislatures  are  within  their  respective  splieres 
supreme.  They  are  not  made  in  any  way  subordinate 
to  the  legislature  ami  government  of  the  Dominion.  The 
intention  wa.s  that  the  Dominion  and  the  Provinces 
should  have  co-ordinate  authority  within  their  respective 
spheres,  all  subject  to  tlie  control  of  the  Imperial  Parlia- 
ment. Sect.  72  provide  4  that  Lieutenant-Governoi's 
[440]  .should  appoint  their  councils  in  the  Queen's  name, 
and  fill  up  vacancies  therein  in  the  same  way  (Sect.  75). 
Further  the  Provincial  Legislatures  are  summoned  in  the 
name  of  the  Queen  (Sect.  S'2).  Reference  was  also  made 
to  sects.  3  and  5  and  to  109  and  126  of  the  Act  of  1867  ; 
to  Horh/e  v.  The  Queen  (i);  Poiuell  v.  Apollo  Candle 
Company  (2)  ;    Theberge  v.  Landry  (3). 


\ 


(1)  9  App.  Cas.   117  ;  anic,  vol.  3,  (2)  10  App.  Gas.  282 ;  ante,  vol.  3, 

p.  144.  p.  432. 

(3)  2  Api).  Ca.s.  102  ;  ante,  vol.  2,  p.  1. 
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f,(»l!l)   WaTSOX: —  Maritimk 

Bank  ok 


OK   NRW 

BUINSWICK. 

Argument. 


This  .'ippt'ul  is  brought  by  special  leave  in  a  suit  which  Canada 
Followed  upon  ii  case  submitted  i'or  the  opinion  of  the  rvEcKivKR- 
Supreme  Court  of  the  Province  of  New  Brunswick,  hy 
tlie  appellants,  the  licjuidators  ol  the  Maritime  llank  of 
the  J^«  minion  ol'  Canada,  in  tlie  interest  of  unsecured 
creditoi's  of  the  baid<,  on  the  one  side,  and  by  the 
iieceiver-Ueneral  of  the  ]'ru\  ince,  claiming  to  represent 
Her  Majisty,  on  the  other.  The  oidy  facts  wlneh  it  is 
necessiiry  to  refer  to  are  these  :  that  the  bank  e<ari'ied  on 
its  liusiness  in  the  city  of  St.  .John,  New  Jh-unswick  ;  and 
that  at  the  time  when  it  stopped  payment  in  March,  1887, 
the  Provincial  Govei-nment  was  a  simple  contract  creditor 
for  a  sum  of  $30,000,  being  public  moneys  of  the  Pro- 
vince deposited  in  the  name  of  the  Peceiver-General.  The 
case,  as  originally  framed,  presented  two  questions  for 
the  decision  of  the  Court ;  but,  owing  to  the  condition  of 
the  bank's  assets,  the  first  of  these  has  ceased  to  be  of 
practical  importance,  and  it  is  only  necessary  to  con- 
sider the  second,  which  is  in  these  terms :  "  Is  the  Pro- 
vincial Government  entitled  to  payment  in  full  over  the 
other  dej)ositors  and  simple  contract  creditors  of  the 
bank  ? ' 

The  Supreme  Court  of  New  Brunswick  unanimously, 
and,  on  appeal,  the  Supreme  Court  of  Canada  with  a 
single  dissentient  voice,  have  held  that  the  claim  of  the 
Provincial  Government  is  for  a  Crown  debt  to  wdiich  the 
prerogative  attaches,  and  therefore  answered  the  ques- 
tion in  the  affirmative. 

[441]  The  Supreme  Court  of  Canada  had  previously 
ruled,  in   Reg.   v.   BomJc  of  Nova  Scotia   (1)  that    the 

(1)  11  Can.  S.  C.  R.  1 ;  ante,  vol.  4,  p.  391. 
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1892        Oi'own,  as  a  Hiinple  contract  creditor  for  public  inoneys  of 
LiQun)ATORH  ^^'^   Doniinioii    deposit od     witli    a    piovincial     It.'mk.    is 


or  THE       entitled  to  priority  over  other  creditors  f)f  e(|ual  deirree. 

Bank  OF      The  decision  appears  to  their  Lordships  to  he  in  strict 
Canaka  '  ^  _  ' 

V.  accordance  with  constitutional  law.     The  prooertv  and 

Gknkual  revenues  of  the  Donnnion  are  vested  in  the  Sovereign 
Bhcnhwick.  sul'ject  to  the  disposal  and  appropriation  of  the  Lfoisla- 
Judginent.  ture  of  Canada  ;  and  the  prerojvative  of  the  Queen,  when 
it  has  not  l)een  exprc'ssly  limited  Ijy  local  law  or  statute, 
is  as  extensive  in  Her  Majesty's  colonial  possessions  as  in 
Great  Britain.  In  Exchaiu/e  JJtmk  oj  (Uuuuhi  v.  The 
Queen  (1 )  this  Board  disposed  of  the  appeal  on  that 
footinfj,  although  their  Lordshijis  reversed  the  jud'^nient  ot 
the  Court  below,  andnei^atived  the  preference  claimed  by 
the  Doniinirtn  (lovei'nment,  upon  the  cround  that,  by  the 
law  of  the  Province  of  Quel)ec,  the  prero^rativo  was  limi- 
ted to  the  case  of  the  common  debtor  beins^  an  otficer 
liable  to  account  to  the  Crown  for  public  monej's  collected 
or  held  In'  him.  The  apjiellants  did  not  impeach  the 
authority  of  these  cases,  and  they  also  conceded  that, 
until  the  passinnj  of  the  British  North  America  Act,  1867 
there  was  precisely  the  same  relation  Ijetween  the  Crown 
and  the  Province  wdiich  now  subsists  between  the  Crown 
and  the  Dominion.  But  they  maintained  that  the  effect 
of  the  statute  has  l)een  to  sever  all  connection  between 
the  Crown  and  the  Provinces;  to  make  the  Government 
of  the  Dominion  the  only  Government  of  Her  Majesty  in 
North  America  ;  and  to  reduce  th  ^  Provinces  to  the  rank 
of  independent  municipal  insiit,r,tions.  For  these  propo- 
sitions, which  contain  the  sum  and  substance  of  the  argu- 
ments addressed  to  them  in  support  of  this  appeal,  their 
Lordships  have  been  unable  to  find  either  principle  or 
authority. 

(1)  11  App.  Cas.  157. 
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Tli'iir  Lordships  <lo  not  tliink   it  iioccssiU'v  to  exainiiie         1892 
ill  niimit(!  detail,  thf  provisioii.s  of  the  Act  of  ISOT  which  j,,„t.J]',7roBs 
nowhoir  proiV'.s.s  to  curtail  in  any  respect  tho  rii,dus  and       "*""";;, 

t)rivile"f'H  of  the  Crown,  or  to  di.stiirh  tlio  relations  then  Hank  ok 

'  '■'  Canada 

subsi^tiii"   between   the  Soverei'^n    and    tlif    Provinces.  v. 

^  •  1  I  1      I       i^        •  Rkceivkk- 

The  ohjiict  of  the  Act  was  neither  to  wehi  tlie   rrovmcoa  (Jknkhal 

1        1-      i      1-1        •      •    1    /.  .  Of  Nkw 

into  "nc  nor  to  ,siU)ordinat(5  rrovincial  (jrovernnit'iits  to  a    Biunswick. 

[442]  central  autliority,  l»;it  to  create  a  federal  i^n:)vcrii-     .Tuclgru.'ut. 
mcnt  in  which  the}^  should  all  be  represented,  entrii.sted 
with  the  excslnsive  administration  of  affairs  in  which  they 
had  a  conun(ui  interest,  each    Province  retaininj,'  its  inde- 
pendence and  autonomy.     That  object  was  acccnirplished 
hv  distrihutinir  between  the  Dominion  and  the  Provinces 
all  powers,  executive  and  lejjfislative,  and  all  public  prop- 
erty and  revenues  which  had  previously  l)olonfjetl  to  the 
Provinces,  so  that  the  dominion   Government  should  be 
vested  with  such  of  these  powers,  property,  and  revenues 
as  were  necessaiy  for  the  due  ])erformance  of  its  consti- 
tutional functions,  ami  that  the   remainder   should    be 
retained  ly  the  Provinces  for  the  purposes  of  provincial 
,L,'overnment.      But,  in    so  far  as  rcLjards  those  matters 
which,  by  sect.  02,  are  specially  reserved   for  provincial 
le,i,nslation,  tlie  legislation  of  each  Province  continues  to 
be  free  from  the  control  of  the  Dominion  and  as  supreme 
as  it  was  before  the  passing  of  the  Act.    In  Hodge  v.  The 
Queen  (1)  Lord  Fitzgtn-ald,  delivering  the  opinion  of  this 
Board,   said:   "When    the   British  North    America   /Vet 
enacted  thiit  there  should  be  a  legislature  for  Ontario, 
and  that  its  Legislative  Assembly  shouUl  have  exclusive 
authority  to  make  laws  for  the  Province  and  for  Provin- 
cial purposes  in  relation  to  the  matters  enumerated  in 
sect.  92,  it  conferred  powers  not  in  any  .sense  to  be  exer- 
cised by  delegation  from  or  as  agents  of  the  Imperial 

(1)  9  App.  Caa.  117  ;  ante,  vol.  3,  p.  144. 


^ 


> 


A 


8 


vnivY  couN'crL. 


1892         Pavliiiuioiit,  liut  iinfcliofity  fisp]<.'narv  iunl  iis  amph;  witliin 
T,  „,,  .„        tht.'  limits  ])rt'sci'ib(Ml  !»v  sect.  !)2  as   tiie    liiinciial   Parlia- 

IjKiUIK.MOliS  I  1/  1 

oi'TiiK       ia(':)t    in    'I10   plenitude  of  its  povvt-r  i»')ssesse<l  and  could 

Bank  (>K      lu'stow.      \\'ithin   tlu.'.se   limits  of  sultjcct   and    ai'ea,  the 
Canada 

''•  Local  !i(':j,'islature  is  snpi-eme,  and  lias  ilie  same  authority 

Gknkual      as  tlie    Imperial    Parliament,  or  the    Parliament   01   the 

BuuNMWicK.    Dommum.        I  h-e  Act  places  tlu' constitutions  or  all   I  ro- 

Jiulgineiu.    vinces  within  the  Dominion  dntiie  same  level  ;  and  what 

is  tru",'  with   respeet  to  the   Lemislaturo  of  Ontario,  has 

cijual  a]»plicatioii  to  the  Legislature  (jf  N\nv  jhainswiclv. 

It  is  clear,  therefore,  that  thr  Provincial  Le^'islaiuri'  0I" 
New  Jh'unswick  does  nt)t  oceupy  the  snl)ordinan;  {)osition 
which  wa^i  ascrilu'd  to  it  in  the  argument  of  tlie  appel- 
lants, li  dei-ives  no  authoiily  I'rimi  tlie  GovernmeiU  <jf 
Canada,  fuid  its  status  is  in  no  way  analo^^'oas  to  that  of 
a  nnmiciptd  institution,  wliieh  is  an  an thoi'ity  constituted 
[44';]  for  pur])oses  of  local  administration,  it  possesses 
powei'.s,  not  ofadministration  nu-rely,  luit  (d'  le!.,dslation 
in  the  strictest  sense  of  that  word  :  an<l,  witliin  the  limits 
assij^Mied  hy  ^icct.  92  of  the  Act  of  l8o7,  these  ])owers  are 
exclusive  iind  supi'eme.  It  would  rc(piire  vei'y  express 
lani;u;ioe,  such  as  is  not  to  be  found  in  the  Act  of  18()7 
to  wariant  tlu^  iniercnee  that  the  Imperial  Le^■islature 
meant  to  \ est  in  the  Piovinces  of  Canada  the  right  of 
cxercisinj^f  supreme  h3gislative  ])owers  in  vvhieh  the  Brit- 
ish Sovereign  was  to  have  no  share 

In  asking  their  Lordships  to  di-aw  that  inference  from 
the  terms  of  the  statute,  the  jippellants  mainly,  if  not 
wdiolly,  relied  upon  the  fact  that,  whereas  the  (jrovernor- 
General  of  Cana<la  is  directly  appointed  oy  the  Queen, 
the  Lieutenant-Covornor  of  a  Province  is  apjiointed  not 
hy  Her  Majesty,  but  by  the  Governor-General  v  l.o  has 
also  the  power  of  dismissal.  If  the  Act  had  not  com- 
mitted to  the  Governor-General  the  power  of  appointing 
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aihl  vomoviiK*-  Ijieut<'nant-(jli)VO)n(>i.s,  tin  r(!  would  have 
bet'ii  no  vooin  lor  the  ar^unioiit  wliicli,  it'  piisLed  to  its 
lopcal  co.Mclusion,  Wdiild  prnve  tliat  the  (Jovfrnor-Gen- 
eral  and  not  the  Queen,  wlio.se  Viceroy  lio  is,  becainf)  tlie 
S(i %■•'!•(  it:n  authority  of  tin'  Piovinc  wlimcxcr  tlie  Act  of 
18G7  canio  into  opeii.tion.  V>\il  the  ;ii'.;niiicnl  i^-noros  the 
fact  that,  1'V  suet.  .")N,  tlie  aj-jiointniont  f>f  a  provincial  ^fov- 
eni'W  is  OKnie  by  the  "  (}ov('rn(i!'-(  !i'ncra!-in-(  Vuinoil  l>y 
instfunirnt  wnilef  tlw  (jreat  Sea!  of  Canadji,"  or,  in  other 
WMi-.'s,  ii\-  th<,'  Kxecutivc  (Government  of  tin*  J)iin;iiuoii 
v.-ineli  is,  hy  scet.  !).  r\]»v.ssly  dccht'ed  "to  contiu'io  iinrl 
111'  vested  in  the  (^>Uf'en."  'I'liere  is  no  constitutional 
anomaly  In  an  i-xien'ivc  oiiicci-  of  the  Crown  receiving 
his  apo^intmcnt  at  the  Isands  of  a  ufoveininir  body  who 
havt'  no  powei's  ami  no  fuiietinns  fxeept  as  r:'j>)esenta- 
tives  of  til*'  Crown.  The  act  of  ihi-  <  iov('rn<.'i--(  iencral 
and  Ills  ("iiunci!  in  makinir  tin;  appointment  is,  within  the 
niranin;^^  of  the  sta.trite,  th(!  act  of  the  ('rowii;  and  a 
Lii-utenfuit-Govcrnor  wlicn  appwinicd  is  a-,  niiich  the 
repreentatixe  oi'  Her  Majt-sty  for  ail  ])Uiposes  f)f  Provin- 
oinl  goveimnent  as  the  Oovernor-(ieneral  himself  is  for 
all  purposes  oi  Dominion  government. 

The  {(oint  raised  in  thi.-.  ap]ieal,  as  to  the  vestitig  or 
uon- vesting  of  the  public  property  and  I'oveiuies  of  each 
Province  in  the  Sovereign  as  s.iprt-rv.e  head  of  the  State, 
[444]  apjiears  to  their  Lordships  to  be  practically  settled 
by  previous  decisions  of  this  Jloard. 

The  whole  revenues  resevved.  to  the  Provinces  i'ov 
the  purpose^  of  pioviueial  government  aie  specified 
In  ^ects.  109  and  126  of  the  Act.  Th.-  lirst  of 
tlie.se  clauses  deals  with  "all  lands,  mine^,  minerals, 
and  royalties  Itelonying  to  the  several  Pi'ovinc.'s  of  ^ -an- 
ada,  Nova  Scotia,  and  New  Brunswick  at  the  I/nion  " 
wiiich  it  declares  "shall  belong  to  the  st'^eral   f^iovino<.s 
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of  Ontario,  Qnobec,  Nnva  Scotia,  und  Now  Brunswick,  in 
whicli  tlie  saiiie  art'  .siniato  or  arise."  If  the  Act  had 
operato<l  sncii  a  severance  between  tlie  Crown  and  the 
Provinces,  as  the  appelhnts  siiofnest,  the  dechiratiou  tliat 
these  territorial  revenues  should  "belong"  to  the  Pro- 
vinces would  hardly  have  been  consistent  with  their 
reniaim'ng  vested  in  tlic  Crown.  Yet,  in  Attornei.f -Gen- 
eral of  Ont<i.rlo  V.  Mercer  (1) ;  St.  dUherine'ti  MUling  and 
Lumbr  Oo,npa,iy  v.  TIui  Queen  (2);  ix\u\  xittorney-Gen- 
crid  ()[  British  Colmnhht  v.  Attorn ey -General  of  Canada 
(8);  their  Lordships  expressly  held  that  all  the  subjects 
described  in  sect.  109  and  all  revenues  derived  fi'om  these 
subjects,  continued  to  be  vested  in  Her  Majesty  as  the 
sovereign  licad  of  each  Province.  Sect.  12G,  which 
oiibraces  provincial  revenues  other  than  those  arising 
from  territorial  sources  and  incbides  all  duties  and  rev- 
enues raised  by  the  Provinci?s  in  accordance  with  the 
provisions  of  the  Act,  is  expri-ssed  in  language  which 
I'avours  the  rlglit  of  the  Crown,  because  it  describes  the 
intei-est  of  ihe  Provinces  as  a  riglifc  of  appropriation 
to  the  public  service.  A?id,  seeing  that  the  successive 
decisions  of  tliis  iJoard,  in  tiiu  case  of  territorial  revenues 
are  l>ased  upon  the  general  i<'Cognition  of  Her  Majesty's 
continueil  sovereignty  under  the  Act  of  ISO?,  it  ap[)ears 
to  their  Lord^hij>s  that,  so  far  as  regards  vesting  in  the 
Crown,  the  same  consequences  must  follow  in  the  ease  of 
provincial  I'evenues  which  are  not  territorial. 

Being  ot"  opiidon  that  the  decisions  o<"  both  Courts 
below  were  sound,  and  agreeing  with  the  reasons  assigned 
by  the  learned  Judges,  their  Lordships  will  humbly 
advise  H<n- Majesty  to  adirm  the  judgment  appealed  fioni 
and  to  dismiss  the  appeal.  The  appellants  must  pay  to 
the  respondent  his  costs  of  this  appeal. 


(1)  8  .Vpp.  C;i<.  7!;7  ;  and,  v"l.  ;<,         (2)  14  App.  Caa.  46 ;    ante,  vol.  4,  p. 
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JllxJMKXTS    IN    Sl'i'RF.ME   CoURT   OF   CaNADA. 

[i:.pn)it(l20  Can.  .S.  C.  Ji.  C'J.->.] 

STKO.vti,  .1.  :  — 

Tliis  oii.su  I'iii.sos  the  siuiie  iiio.stioii  n.-i  in  priui'ity  wliich  was  raised 
in  r/c  Mdiifiinc  Bank  v.  Jin-  QiK'en  (1)  and  also  anuther  (iiiestion. 
As  to  id'iiivity  I  refer,  as  in  tlie  former  case,  to  Itvij.  v.  JJie 
[luiil:  of  Nam  Scotkt  {?■).  As  to  the  second  question,  tlie  light  of 
a  Pi-ovince  to  exercise  and  enjoj-  tliis  prerof^ative  of  the  Crown,  I 
adhere  to  wluit  I  said  diirin;.,'  the  argument,  that  tliere  can  l)e  no 
doubt  that  tlie  Provinc-s  have  this  riglit.  I  think  the  appeal  should 
be  wholly  dismissed. 

FoUKNIF.K,  J.  :  — 

The  ([uestions  I'aised  on  this  appeal  are  as  follows  : — 

1.  Is  the  Provincial  (ioveruiiiuiit  entitled  to  paj-ment  in  full  by 
preference  over  the  note  holders  of  the  said  bank  ? 

•-'.  Jf  nnr,  is  the  Pi'ovincial  (iiiverniueut  entitled  to  payment  in 
full  over  the  other  dei)osit<n'S  and  simple  contract  creditors  i>i  the 
bank  ? 

(in  the  first  1  am  of  opinion  that  the  a[)pe.al  should  be  allowed, 
and  on  the  second  that  it  should  be  dismissed. 

I  fully  concur  in  the  reasons  given  by  Mr.  .Justice  Patters<jn  in 
support  of  his  conclusion.  No  costs  should  be  given  to  either 
party. 

TASCHEKEAe',  J.  :  — 

As  I  have  said  in  tlie  precediuLr  case  I  do  not  see  it  possible,  in 
vii'w  (if  tlie  wording  of  the  Tmerpretatiou  Act,  to  construe  the 
Hankirg  Act  as  excluding  Her  Majesty's  i)verogative  rights.  I 
tiiink  that  tliu  Crown  lias  pvioriry  over  the  note  holders. 

Tile  appeal  on  this  point  should  be  dismissed. 

As  ti  the  (piestion  wliether  the  Provincial  Government  is  entitled 
[(i!>^>]  t(j  preference  over  the  other  creditors  of  the  bank,  I  would 
als(v  dismiss  the  appeal  and  answer  this  ((uostion  in  the  afhrmative 
as  it  has  been  in  the  Court  below.  In  my  opinion  under  the  Britiali 
North  America  Act  the  executive  power  in  the  Provinces  is,  as  a 
general  rule,   vested   with   the  same  rights  and  privileges  in   the 
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afluiiiiistnitioii  i^f  tliu  fiuictiou-j,  iiower.s  ;uul  duLics  thurcio  ;i.s-iyiied 
uiulor  tliis  Act  as  aro  attachud  ti>  analogous  fimcticjiis,  powers 
a';d  duties  (if  til','  executive  authoi'ity  in  England.  Such  was  my 
ojiiiiidii.  when  twelve  yeaivs  ivjn  in  tiie  Su[)erii)f  Court  at  Montreal, 
J.  deteruiiiiedrVM/,v/,  v.  a//'/'//- //i/,s.s  (1),  and  tlie  a[)i.ellant lias  failed 
to  cJiange  my  views  on  tlie  ijue.stiou,  tli(>iii,di  I  admit  now  that  in 
order  to  reach  this  conclusion  it  is  not  necessary  to  hold,  as  1  did  in 
that  case,  tliat  Her  Majesty  forms  part  of  the  jirovincial  executive 
autiiority. 

Gwv.vNK,  J.  : — 

I  am  of  the  opinion  that  tlie  appeal  in  this  case  should  be  allowed, 
and  that  b<jth  of  the  cpiestions  submitted  in  it  sliould  bo  answered 
in  the  negative  as  well  for  > .  reasons  given  by  me  in  the  case  of 
The  Maritime  BanI:  v.  'Tin',  (/,•'  ..  ■'.])  ;..d  for  other  reasons.  If  for 
the  rea.sons  therein  given  by  m'.'  /lio  prerogative  privilege  insisted 
on  does  not  exist  in  the  interest  oi  tae  Dominion  Government,  it 
cannot  in  my  opitiion  exist  for  the  benefit  of  the  (iovernments  of 
any  of  the  Provinces  of  the  Dominion.  However  properly  by 
reason  of  the  nature  of  the  constitution  given  to  the  Donnnion, 
debts  due  to  the  Dominion  Government  may  l)e  regarded  as  debts 
due  to  Her  Majesty,  T  can  see  nothing  in  the  constitution  of  the 
Provinces  of  the  Dominion  which  makes  debts  duo  to  the  Provin- 
cial Governments  to  l>i',  or  which  reipiires  them  Vo  be  regarded  as 
being,  debts  due  to  Her  Majesty,  and  certainly  there  is  iiothhig  in 
[090]  my  opinion  which,  assuming  them  to  be  debts  due  to  Her 
Majesty,  attaches  to  them  the  application  of  theroya!  prerogative 
of  jn-iority  in  jmymcnt. 

There  if>  a  very  <li.stinctly  marked  difference  between  the  constitu- 
tion given  by  the  i3ritish  North  America  Act  to  the  Dominion  of 
Oanada,  and  that  given  to  the  several  Provinces  of  the  Dominion. 
As  to  the  constitution  of  the  rarliament  of  the  Dominion,  tlie  Act 
expressly  declares  that  the  Parliament  shall  consist  of  "  the  (^Juoen, 
an  Ui)i«er  House  styled  the  Senate,  and  tlie  House  of  Commons,"  (3) 
And  the  Executive  Government  and  authority  of  and  over  Canada 
-  -that  is  the  Dominion — is  declared  to  continue  and  be  vested  in 
the  Queen.     Tlie  intent  of  these  provisions  in  my  opinion  was,  and 


a)  21  L.  C.  .rurist,  :U9. 

(2)  17  Ctm.   1  C.  K.  G.")7 ;    ante, 


vol.  4,  ]).  409. 
(3)  B.  N.  A.  Act,  Beet.  17. 
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their  eA.ct  ul.so  .-.,,     to  consh'tute  tl,     r 

'"^o,?r,U,  und,  .subject  only  to  tl,.   ,  '       '         ""'""'  ''  ^•""-■'^  -' 

^'-o„«tit„,o„.ftheP..vi:^     ;^^^^ 

/"  ^J>««-t  place.  tlu,LicnUe„Vnr'''^ 
----- no  longer  .pp.inJtH^^'"''"'  "'  ^''^-  -^--1   ?- 

'^--nor- GenenU  subject  to  tb      ^^    h''!"'^  f'''^  ^^^-^  "^  tbe 
'•e.Movable  within  five  years  fzv,  .  "'  '^'''  ''^^  '^'^'''l   -t  be 

'-i^-I  which  siull  be  coinnuu  •^:;ttf """  '''"''  '"  ^^^^ 
""-tb  after  the  order  for  his  reu.  v^V  , '"  ""'"'''  "•'^''"'  •-^' 

;""'»-^ted  by  .message  to  the  Set  "'■'•■■""   ''^'''"  '^  -"'- 

M  .vithin  one  ».;.  ther^^^'  ^r' p  '  ^  '^""-  ''^  ^"-'ons 
••""'^^-^tbe„   within  onewl;    /t      '^■"■''^•"^"*   -  ^heu  «itti„. 

-ext  session  of  the  Parliau^ont.     s;.c.L    '^r'T"'"""''  "'  *''^ 
P^-ovu,ces  are  n.ade  to  consist  of  .";"'.  '^'^'  ^-^«>«I''tures  of  the 

"'f''neHousestyIedtbeLe,islativ:  Ass^Ml't""'-'"''^"^'^-'-'-' --' 

^-'-'  "f  Ontario,  and  in  the  other  "  ^        '  '     ""'■'""  '  *"  ^'-  ^  -" 

---,  and  of  two  House:  ^Lrr^^  ,"'  "  ''^  ^'^'"^--"t- 

Legidative  Assembly. "  legislative  Council  and  the 

To  the  passing  ,,f  .^  .    ,       ,  _ 

«~Pl«ly  ,„.„vi,l«  tha...     ..  ;,   ,,"   ""   -"-'"mi,,,,,.,   „,,,,,,^.,. 
»'"1  "-iHi  the  ,„|,.ie„  .„„,  "■'"   '~  '■'"■f"l  •■",■  tl,c.  (,,„„,,,     ,  ,. 

""■"«.  to  .n»fc„  !,„,,.,  (I ,  '"-•-".,.«,.  ,„„1   H„„,..  „f  ,;„,„. 

;;■:"- "■'--^'^■t.t™»,.t.,;.lr:.;r 

*i,':r"r'"'= '^'™''Le«i..:L^,^""':r;;-'^'- ■■ 

^^'3  "i.ikelaws,  etc."  ^'""0,         '"ay  exclus- 

•\'"l"lierea8  with  respect  to   th.   D       ■ 
;;^--^  l^iil  passed,^  the  House     ;t  :;:;:■'  '^'^'-^^^^ 
^.^^l^-^General  for  the  Quee  •  T""'  ''^  "'■^'^^'"-'  '" 

>«  «;^";^ens^.^U,  he  shall  declare  eith 

(''^'•>^-A  Act,  sect.  Oi:         ~~ 
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that  lio  .iHsents  in  tlie  (i)ueeir,s  name,  or  that  he  withholds  the 
Queen's  a.ssent,  or  that  he  reserve.^  the  Bill  for  the  si<.niitication  of 
the  Queen's  plea.mre,  the  jtrovision  made  in  re3i)ect  of  the  Pro- 
vinces is  that,  when  the  Bill  iiassed  by  the  Houses  of  the  Legisla- 
ture of  a  Province  is  presented  to  the  Lieutenant-Governor  for  the 
CJoVfnior-Generars  Msnent,  iie  shall  declare  that  he  assents  thei'eto 
ill  the  Governor-General's  name,  or  that  he  withholds  tlie  Governor- 
(teneral's  assent,  or  that  he  I'e.serves  the  Bill  for  the  signification  of 
[701]  the  Governor-Geiieral's  ]tlc;..sure,  ;'.nd  jiower  is  given  to 
the  (Juveriior-Cieneral  of  the  Dominion  in  Council  to  disjiUow  any 
Act  within  one  year  after  a  ceriified  copy  of  the  Act  assented  to  by 
the  L-'uitonant-Governor  shall  have  been  transmitted  to  the  Gover- 
nor-(ieneral  liy  the  LiiJiteuant-Govenior,  upon  whom  is  imposed 
the  duty  of  transmitting  to  the  Dominion  Government  certified 
copies  of  all  Bills  assented  to  1)V  him.  It  tlms  appears  that  Her 
Miijt  sty's  name  is  not  necessary  to  l)e  inserted  in  anj*  Act  of  the 
Provincial  TAigislatiire.a.  nor  is  her  assent,  to  such  Acts  made  neces- 
sary. True  it  is  that  "  L^^gisliture  of  the  Pri)vince  of  Quebec  in 
j»assing  Acts  manrs  us:'  of  the  form  followiim  :  — "  lier  Majesty,  by 
and  with  the  a'^'  ice  ;ind  consent  of  tlie  Legislature  of  (^Hiebec, 
enacts  as  foHo.vs.  '  h-  ii.  .Lier  words  supplying  for  the  word 
"  Legislature "  the  several  parts  of  wliicli  by  the  iiritish  North 
America  Act  it  is  composed,  the  form  would  read  thus:  —  Ht.r 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lieutonant- 
(jovernor,  the  Legislative  Council  and  L'^gislative  Assemblj'  of 
Quebec,  enacts  as  follows.  An<l  tiie  Legislature  of  ( intario  makes 
use  of  the  form  following  ; — "  Her  Majesty,  by  ;nid  with  the  advice 
and  consent  of  the  Legislative  Assembly  of  th-;  Province  of  Ontario, 
enacts  as  follows."  Thus  emitting  the  "Lieutenant-Governor," 
who  by  the  British  North  America  Act  is  expressly  declated  to  be 
a  ])ai't  of  the  "Legislature."  Thi.s  u.se  of  Her  Majebty's  name  is 
not  reipiired  by  the  British  Xorth  America  Act  ;  as  being  but 
matter  of  form  it  may  bo  immaterial,  but  it  cert  linly  is  not  at  all 
necessary  to  the  validitj'  of  the  Acts  of  the  Provincial  Legislatures 
which  would  be  (pjite  valid  and  in  jjcrfect  conformity  with  the 
British  North  America  Act,  if  in  all  the  Provinces  of  the  Dominion, 
[702]  whose  Legislatures  have  two  House.^<,  the  form  u.scd  should  be 
the  same  as  that  in  use  in  the  Provinces  of  Nova  Scotia  and  New 
Brunswick,  viz.  : — ' '  Be  it  enacted  liy  the  Lieutenant-Governor,  the 
Legislative  Council  and  Assembly  as  follows  '"  : — 
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And  in  those  Provincos  «-Iioae    Le-asl-ih.,. 
Hnuse,    -  1,0  it  enacted  by  the  Lieutenanf  f  "'" 

''The  r.ogishtt,,re  of  the  Province  of 
'''<-'»   upon  the   Provinces  is  conferral    H  '  ""'''''''  ^"*^''  ^•^^••" 

l"''viIo.,e,  which  is  ,„alitied  only  W  thl  ""'"''''"' •^'  'U-mocratic 

I^ouunion  (-;overnn.ent,  of  an.endm,/f  "''". ''""■^''' ^'^'^t^'-J  m  the 
--''-^-ythin,inthe  inS  N  ^f'T  """  ^"  ^"-.  -t.ith- 
;;•'"  of  the  Provinces  except  a  n^"^ ,  ^T'""''  ^^^^'  ^'^  --titu- 
^^--nor.     it  cannot  he  conte,  de^^'^^''^  '""-  "  ^^'^'^--t. 

--I'torsof.,,,,,.^,^,      ,^^^    -/^     ^0  nnn  of  .,1  the  private 

P-vn.c,al  (^overnn.ents,  f.  r  ,t  s  re   /  T'  '""'^"'^  '"  ^'^-^ 

«'-;-'f  reason  that  this  roy.,j,.r^.;^!'''''^   be  argued  with  any 

-■at.c  elen.ent  as  these   provinci-j  ^     "    """''    "^   ^'-    •!-<-- 

'^---s  to  involve  a  .si  Knd-u    i    •  '^'"'""•^ '^"-      'i''  '"y  uund 

^■'-''^  ^vhieh  in  its  nature  iJ        n       i^^fr  "f   ^'^  ?--.:.• 
-  -'  -'cenr  co.uuon  law  inci.  e  '"'  ^"''•''^'  ^"'' '« '^-^-ted 

j;;--ents  of  n.odern  crea^;:       Lu'^t^''  ^'"^'^'^  ''^  ^''^'-"'  '• 
•^'•«  the  ■^..vennuent.  of  rhe  P-    ,  J    ''^'"" "-■''' tic  a  character  -."s 

[-03]  The  Provincial     '':, V^""^^  "^  ^''-  '-ainion. 
■\";-''--^^-t.  .n.,„cstion;;t   ■  rr  ''""   ""•^-' tJ-  British   Xorth 

-»-^r'w-y,  nndo.htc\  ,;:v'^''''r 

^-vu,cial  GS.vernn.ents  r.sp  i    ;  "r   ';  '^"  ''^'''^'^  'l"^'  to   ti.e 

---flo  by  and   in  the '.^^l^^;^'    j' ''^ ''^ '--' I-y^^Li.  to.  .nd 

f '"^.t'-e  otHce  of  Provincial        .:"  ''"^""  ^'"'  '^-  tune  bein, 

I-   ^— ant(..vernor.    or  ..   ;  !        ^  '^^  ^^^^--y^-neral,   o^ 

^''  ---t:  butinasun,chas  J^ l;     "  ;       "■  "'  ^'"    ^'^— -' 
^-th  An.erica  Act,  as  for  the  r^.^^^?'  "  ""   '^^   ^'''^  ^-^-^' 
h'-^t  she  ,s  not  a  party  to  the  pass  n       f  T"^  ^  "'''  "'  "I"''-. 

^e..s  .t.,res  constituted  as  i^^C^v"^'''  ^'"  ^'^— '^^ 
'^^•t,  '  -lebts  due  to  the  several  P  '  ''^' ^^'"'t'^I^  .North  A.nerica 
'-^-aed  as  .lebts  due  to  iCHi'^T'  G<'Vern,„ents  should  ^' 
^'^•^'  ^•^""'-l  upon  neces.ari Iv  a  ; 'T  ^'  '""  '''^"'^'  ^''^"  ''"yal  prerl 
"■""^'^ '-that  it  would  J  ^.'^T'"'  '''  '^  ^""^-'J-,  tle"^'^ 
-•-  to  pass  suci>  an  A.^  ^T  '"'  ""  ^'^'"^'^"-^  ^  d^a  '^^ 
"r-;vhichtheProWn      ,;;vJn  ^"^^^^^^''-  "i""'  the  pJ:^^ 

^'"•^  ^^  ^'"«  -.solvent  bank,  nanj,"    ^^^Z'jl!'''  "^'""'  ^-^^■ 

J,  tJiat  the  rights  of  tJie  Crown 
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cunnnt  bu  iitlbfted  otherwise  tliaii  liy  an  L'X])ross  provision  contained 
in  an  Act  of  I'arliauient  to  wliioh  Her  Majesty  i;s  a  party.  If  we 
should  .so  liold,  we  should,  in  my  opinimi,  without  any  ])ower  or 
authority  so  to  do,  bo  ciippling  in  a  yery  marked  manner  the  power 
of  tin;  Provincial  Legi.shitures  over  a  matter  wliich,  in  my  o[»iuiMii, 
is  beyond  all  doubt  )>laced  under  tlieir  jui'isdiction  and  control.  I 
can,  therefore,  as  [  have  already  said,  see  notliiiiLC  in  the  Briti.sh 
North  America  Act  which  re(iuires  tliat  dulits  due  to  tlie  several 
Provinces  .should  lie  regarded  as  debts  due  to  Her  Majesty,  but  much 
which,  as  it  apjiear.s  to  me,  leads  to  tlu^  contrary  conclusion,  and  as 
[704]  the  only  object  tt)  be  gained  by  regarding  such  debts  to  l)e  debts 
due  to  Hei'  Majesty  would  seem  to  be  to  lay  a  foundation  for  the 
introduction  into  the  constitution  of  the  Provinces  of  this  Dominion, 
of  a  vexatious  ami  (obnoxious  privilege  imt  introduced  by  the  terms 
of  the  British  North  America  Act — wholly  unsuited  to  the  constitu- 
tion of  the  Pr.ivinces — unjust  to  their  inhabitants  and  repugnant 
to  the  spirit  of  the  age,  we  are,  in  my  opinion,  justified  inarriving 
at  the  conclusion  that  debts  due  to  the  several  Provinces  of  this 
Dominion  are  not  debts  due  to  Her  IMajesty,  and  that  therefore  the 
prerogative  relied  upon  cannot  be  invoked  and  exercised  by  av  on 
behalf  of  the  (ioverinnent  of  any  of  those  Provinces. 

Assuming,  however,  debts  due  to  the  several  Pr(jvincial  d  verii 
ments  to  be  debts  due  to  Her  Majesty,  the  prerogative  piivileg  • 
relied  upon  is  not,  in  my  opinion,  attacheil  to  them.  It  is  con- 
tended by  the  Province  of  Nrnv  Brunswick  tliat  the  [)rerogativi' 
relied  upon  is  attached  ti>,  and  can  be  exercised  by,  its  <iovernmeiU 
in  re.sjiect  I'f  debts  due  it,  although  the  i)ivr''gat.ve  privilege  should 
not  be  jittiX'hed  to,  or  be  exercisable  in  respect  of,  debts  due  to 
either  of  the  Provinces  of  Quebec  or  Ontario  or  even  in  respect  of 
debts  due  to  the  Dominion  Government.  This  point  of  vantage, 
asserted  on  1)ehalf  of  the  CJovernnient  ot  the  Province  of  New 
Brunswick,  is  claimed  under  st-ct.  (14  of  the  British  North  Atuerica 
Act,  l)Ut  tliat  section  has,  in  reality.no  bearing  whatever,  in  my 
opinion.  U]jon  the  point  under  consideration. 

As  the  oL.  Province  of  Canada  was  by  the  TU'itish  North  America 
Act  divided  into  two  Provinces  of  the  Dominion  of  Canada  as  con- 
stituted by  that  Act,  namely,  the  Provinces  of  QueViec  and  Ont-irio  . 
.sect.  03  of  the  Act  provides  for  the  formation  of  the  Executive 
1 7<>5]  Council,  that  is  to  say  of  the  executive  authority,  of  those 
Provinces,  by  declaring  of  what  otlicers  (jf  the  Provincial  (iovern 
ments  tln)se  councils  shall  be  composed.  The  Provinces  of  New 
Brunswick  and  Nova  Scotia,  as  they  respectively  existed  prior  to 
the  passing  of  the  British  North  America  Act,  had  executive  coun- 


m 

to 

■A  I, 
Con 

W;w 

th,. 

lit.'..'. 


eils  compo,so.l    ,.f   eerUin    o/Hcors   of   tlu-    ,- 

r-poctiu-lYovinco..      Ihu  ]in,it.  of  the  X  r"'"'"""'^    "'    "'- 
-ck  an.I  Nov.  SeotiH,  ,u  Provinces  of    ,     i'"""^  "'   ^■^'"-  l^^-'"'- 

'-  -^"'0  as  ,he  J.,nit.  o^  rhe  o].|  ]>,„;"  ^fj^'^-  'leela.vJ   r,.  h. 
•>-a  Scotia  rospoct.veIviK.MH.n:7;r"*      ''"^'  '^''"•-^^^^i^  -hI 
^''  /"•':vi'Ie  ^.r  the  co.i^UtuHnn    oj.  e,!"  ""'""^' '"  ^''^^ '^'«""- 
":'^''-''^>-'  ^'-^  is  tn  say,   of   the  Jxec^      7     ""  .;''  ''"    --"^-e 
v.nocs  as  constituted  Province.  .,,•  the  D  ,    •""""  ^'   "'  ^^"•^"   '^^•"- 
'^-H,  An.eriea  Ac,  and  for  this      1        '""^  ""^'^"-  ^  ^^   I'm..h 
^;  ^^^^  ^Ju^  sole  ohiect  and  effe  t  "    jL"'^"  '^'   ""«  '"--ed  in 
•^flerent  provision  shdl  be  n.ade  hytll^^^T'  """^  ^'"'^  "'^^"  '^ 
"■'*   constKuted  under   ,he    Aof     Men  '  '"^■'"^■^'^  ^'^^I'^'ctiveJy 

•-ecutiveeonnelsoftheoldPnn^i^^e    oT   't"   "'"^^'^"^-^  ^^- 
^H<;n  continue  to  1..  the  executive  Zl     -f^''"  ''''"'"  ^'^'^i-etively, 

;'^  ^-- Brunsuick  and  Xova  Ci"    ""'''•  ''  ^^'^  -^  I^-vince 
''''«"'^J-t^' thermovisions  o/thA^tt;""'':"^  ""'^'^'  ^^''^'  ^«t, 

'^'''"l'"-sil.Ic,.  (r.o.nt.^ndth.f  K 

"■"";. ';™''''  N""i.  v,,,„:   '   'Tir°'' '.'  ""^■""■■."-" 0,1 

•'--=■».  0  m  my  ,.«,,,.,,f  .li,,-,.,,,,,,"  ""■  ^"--  U'-.im»,v,c1,  „,  .v„,, , 
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,.  ,.,  Till' iU'l)t  in  i|iic.stii)ii   irt  mr  ii  di'i  n.-sit   in   llie  UiiiK  of  .*3r),000  of 

or  HI  ;  tliu  public  moneys  of  tlio  Province  of  New  Brunswick.  The  ijuos- 
tions  for  the  oiiinion  of  the  Court  are  ;- 

1.  "  !.s  the  rrovinci;i!  (Jovennneul  entiiled  to  pfwiiiunt  in  :'ull 
by  |)roference  over  th-.^  note  holders  of  the  said  l);ud<  .' 

'J.  "  If  not,  is  ilie  Pn"  ineial  <  iovennni'iit  futitleil  M  iwiymunt  in 
full  over  the  otlier  depositors  iiml  simiih' eontr.uM  creditors  of  the 
biink  .'  ■' 

Tile  lirst  (piestion  Is  Misucred    m    rlie    neL,'aive,   e<<iiti'  ry  to  the 

.  opin'on  of  ihc  C  'iir'  b^low,  by  wlnt  I  huvu  said  in  the  uiiotal  of  the 

Pattei'r«.>i,,  .1.  |,,■e^,^.l|t  ((jipidlant ^  u'^fiin.st  the  Queen  (  )  respeotini;  t'le  fhiim  made 
in  tha*:  case  on  viio  ;  art  of  the  Crown  for  [triority  over  the  note 
holders. 

The  second  nuestion  di".  ides  it-;elf  into  two  :  Fii-st  the  riijlit  of  th^- 
Crown  to  ]irioiity  :  secondly,  the  ri'j,ht,  of  thi'  I'ro\iiicial  (oi\-jr.n- 
menl  to  cl.iini  that  priority  in  the  nanii-  of  the  (.h'own  or  by  virtui- 
of  the  prerogative. 

|T<'7j  (In  boili  nf  these  br.'.nches  of  the  ipiestion  1  agrt'e  with  tin,- 
Coin"  bidow. 

The  Licueral  ri'j,ht  of  tlie  Crown  ha.s  been  alHrmed  in  this  Court  in 
/.'«■'.  •■. .  Til''  ll<iii\-  ■■'/  ynr:(  Sintlii  (2)  oi'  i^rouii'l.'s  wliich  in 
my  jud'4UU'UT,  a]iply  to  the  Pi'ovim'ial  (iovernnien'.s  as  well  as  to 
that  of  the  Doniinion.  nid  'hcie  is  nothing  in  the  i'.ank  .Act  (."l), 
whicli  .U't  was  not  in  ijUt'.'^iii'n  ;n  t]\,-  ease  referred  to.  or  in  the 
Windinii-rp  Act  ( i)  t"  limit  the  li^lit  in  U's;  ect  of  s'.ich  ;i'--.set.s  of 
the  bank  as  may  remain  after  all  outstandii,;-  notes  are  paid. 

(hi  the  ijiusrion  of  tlic  ri<,dit  of  tlv  rrovincial  floveniment  to 
exercise  the  [irero^ativ  i>  in  (pic^riou,  T  cannot  idd  anything  I>y  way 
of  ar;j;nuient  or  illiistvaliou  to  wliat  ha.^  been  said  in  the  Court  below 
by  the  Chief  .lustice  and  by  Mr.  Ju.«tice  Fraser. 

I  ayree,  a.s  1  have  said,  in  'he  conclusion  arrived  at.  It  is,  in  my 
opinion,  b;ane  out  by  rh"  eases   veferrt'd   to  aTnl  l)y  the  sj'ifit  and 


tenor 


of 


Dritisli  North  America  Act, 


uul  IS  m  acoor  1  witli 


th 


views  which  prevail  in  t!ie  bulk  of  th-'   de  i.s 


in; 


U 


nder  the  statute, 


although  all  the  opinioii.s  exi>res.->ea   pavricuLirly  in  the  earlier  cases, 
may  not  have  Ijeeii  in  harmony. 

1  .shall  not   •ittem[it  to  make  an  independewt  examination  of  tho 
cases,  and  shall  merely  aild  that  the  .same  apprehension  of  the  status 
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11   wliicli   till-    jutl^'iut'iit  j.rofoeilH  will  In;  found 


1HU2 


ovidencc'l  in  tlio  two  ivi'oiit  deciHiou.s  of  the  Jiulicijil  Coiniiiittt-f,  ""^ 

aiiil  in  tho  l.ui'^Mi.a'  o''  tlin  jii(l','nu'ntH  (leliviTL'd  hy  Lonl  Watson  ii- 
>7.  ('iitUi'cnii'.i  .\fil.l!iiii  (lull  Liiiahfv  (! •.  v.  The  (^unu  '^l)aiiil  .1//"/- 
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[70H]  not  that  tlu-so  ciisos  ])L'ai'  iliivctly  on  tlu-  point  in  liainl  :  tlu'V  ai- 
morelv  instunu'-i  of  latr  nttofain't-s  wii'i'o  Provincial  (lov»'vnnit'iits 
;ir '  s]io'<<Mi  of  in  flu' saiiic  t'Tins   a-:   the   I)o.iiiMi  ii    ( •■ovnnnicnt  !is 
reiu'osontinjj;  tliu  (^>tioi.'n. 

1  iii'.vo  alruaily  i[itotiMl  tlu'  i|m!,-;tioiis  proj.ikSfrl  in  I'lc  s[>i'rial  c;i«o 


fof  tlio  ojiinion  of  tlic  Court. 

.U  tliu  nviruiiiL'Ut  in  tho  Coinl  ln'!«'W 
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.'ivoiiuMit  by  statin".;  that  tlii'  Dominion  (iovjiTinit'ii*  waH  u  siin| 


contract  cr 


"lit 


or  o 


f  tho  hank.     'I'liat  Fact  does  not  •;tr;l>c  hil'.-h  of  anv 


;nii>Mrt'inc'j.  Thi*  fircuiiistanci'  that  tho  .sanit;  df'itoi .  wlieth'T  an 
1  id'vidMul  or  i  c'oi';ioiMtion,  may  o\\h>  tor  moiiey.i  iicloni^ini.-  to  tlic 
Imperial  (iovcrnnu'iit  and  to  oni'  or  lU'r.-  cdorit-H  or  pr'vinccs, 
■niirit  posdhly  dero:.rM,t('  from  :h    ri'.;l;t.s  wliich  tho  Inipirial  (!ov- 


I TiuiiHii'   of  any  out,'  i 
Well-  tho  soli'  ptihlio  oil 
/)'■'/(/,■  Ciirii'iriil  I 


.f  t! 

dit 
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u>  cojonii's  of  pro\inLt'.->  would  a;  •  c  i 

The  vci'v  case  existed  in  A'<  <ii'>  n'nl 
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liirli   tilt'   motion    was   on    behalf  of  th 


Tr.asiiiy  and  on  bolialf  of  tlie  pivinior  and  treasurer  of  tin-  Colony 
of  Victoria  and  the  law  official's   fov  the   Crown  colonics  of  Ceylon, 


tilO 


M; 


iiiriniis  an 


1  Natal, 


<  hi  tlij  tii'st  ([Ui'stioii  I  a.»u  of  oiHiiion  tliat  t!u:  a;.;!ij;i'  shou'd  be 
il'owod.  altiioii'..'h  if  the  second  had  beci  tiie  onh-  'iMCStioii  my 
opinion  would  hi'  th;it  it  should  bo  dismissed. 

T  w  .iiM  ^ivo  no  cost-' of  ap[ieal  lo  either  party,  the  li<inida^ors 
"t  e 'urso  hiivin<4  tlieir  costs  out  of  tiie  estate. 


.liDoMKNTs  IX  Sri'ii;;.\n;  Conrr  ok  N'kw   ['.kuxswi.  k. 

[Uri,',rfnl    ?;  Xnr  /^/■.o-M'-/.'/',    1,'.^..   o'/.O.] 

\:.t.f^v,  f..!.  :   ^ 

■  t  the  time  tho  bank  suspended  payment  the  Provincial  ;.•  v em- 
inent was  H  doMositor  to  the  amount  of  .9.35,000  of  the  i>nblic 
iiionovs  of  the  Province,  which  sum  was  then   to   the  credit  of  the 
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I'occ'ivor-t.'t'msnil  ;  iiinl  tiu-  ({nvuriiimtiit  iljiiui  tlmt  ilu-y  avo 
I'lititUtd  to  1)0  i>.iid  tluH  iiiiKiinit  in  full,  in  lUfiL-njiiic  to  aj.y  i  i  tlie 
otiii  r  cii'iUtni.s  of  till'  liaiik. 

Il  was  iidiiiitti'!!  il',\t  it  was  iiiieortniii  whothor  .siiHicii'iit  .isHi-th 
would  coiuc  lo  tliu  liaiids  of  tin;  Iii|Uidittoi.s  lo  oiiuble  thuiii  to  jiay 
the  iiot-.s  IhsuoiI  hy  tho  hank  for  circulation  and  ouLstandin-  al  tliu 
t.init   of  tlic  .susponMion   if  tht-  claim  ot  tlu' 'nueriuucni  i,-*  allowed. 

'I'hu  (incsl ioiij*  in  di.sjtuto  aio  :  l.st.  WlicriuT  sinci'  the  cont'edcra- 
'ion  (jf  the  Provinces  hy  ilie  British  North  .\niurica  Acl.  tin- 
Crown  has  any  prero^alivc  ri^jiits  in  the  ProvincoH,  and  ''  '*■  haa, 
whether  the  I'rovincial  ( !overnniunt  can   enforce  theiu  ;  ^nd. 

If  there  were  any  such  rights,  whether  tliev  have  heen  taken  away 
in  the  pri'Sent  case  hy  sect.  7'^  <»f  the  l^ank  Act  (1). 

[.'J02]  it  is  not  disjiuted  that  prior  to  confederation  the  pi cro.'a- 
tive  riLjlits  oi  the  (Jrowii  existed  in  the  liritisli  colonies  to  the  Siiuie 
exent  as  tlii<y  did  in  Mn^land  ;  but  the  contention  was  tint  tli'su 
rights  wi  re  taken  away  hy  tlic  iiriiish  2>onh  America  Act,  IhO". 

in  the  case  ot  iu.i/.  v.  />")(/,■  af  yi>r,i  Srolia  (2),  Ritchie,  C.J., 
says  thuf  the  Qnecn'N  prerogative  in  the  Dominion  of  Canada  is  as 
exclusive  its  it  is  in  EiiifJand  ;  the  Queen's  ri<^'hts  and  preroL'a'ive 
extending  to  the  colonies  in  like  manner  i.s  they  do  to  the  inotlur 
country;  and  Strong,.!.,  savs  rhai  "authorities  whicli  il  would 
be  usele-^s  to  (piote  s(<  familiar  arc  they  establish  that  i'  Brit- 
ish colon)'  ;.4overned  hy  English  law  tho  Crown  pussesscs  uiio 
prero^cative  ri'^hts  as  it  has  in  England  in  so  f;\r  as  they  are  not 
abriilL^'ed  oi-  imjiurcd  by  hn'al  legislation."'  The  cases  of  In  Vf  Ha^r- 
iiKiif's  y'n'.s' (;5)  ;  III  ff  IL'nli'.ji  ti  (Jo.  (1)  ;  and  In  iv  Oru.it"!  Bunk 
C()r>>i>i\'i inn  (fi).  lay  ilowji  ihe  same  doctrine. 

Then  iias  the  British  North  America  Act  taken  awav,  ;ijiri.luei1 
or  imji.iired  thiit  right  of  the  Crown  :'  To  nuofe  again  from  the 
judgment  of  Strong,  J.,  in  the  caso  of  the  Ji<i.uL  ni'  Xorii  ,sV.,/-'(/  (:/), 
1  tiiid  the  following  liingua'.i.' on  that  subject  :  '•  Tha  nmsr  careful 
scrutiny  of  tl)at  statute  will  n^r.  however,  lead  to  the  di.-;co\er\'  n[ 
a  single  word  e\])ressly  interfering  with  those  rights,  and  it  is  a 
well  settle;!  axiom  of  statutory  interi)retation  that  the  riglits  of 
the  Crown  cannot  be  .alti'red  to  irs  projudico  l»y  imjdication.    .     .    . 


(1)  R.  S.  C.  c.  1-JO. 
('2)  1!  Can.  S.  C.  11.  1  ;  niitc,  vol. 
4.  I*.  :>'.)[. 


(3)  L.  I.  15  !q.  a55. 

(4)  9  Ch.    I).  W.K 
28  Ch.  D.  643. 
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T'uniii,'  aside  this  rule  filtu'^'cthcr,  I  drny,  Ix-'aumt,  timi  tluTi'  i.s 
iCiviliiiiL,'  in  tlio  Iiiipia-ial  li-yislatinu  of  M<Vu  vaiTaiitiiu:;  tlio  hmut 
inft  iviuji' or  ariiiiuii'iit  tli.it  any  ii'.'Uts  wliicli  tlic  Ci'dwii  imsHoRsod 
iit  rlif  dnti-  iif  ciniftMloratioii  in  any  I'l-dvinco  lii'ci.uiint.'  a  ihcuiIht 
(if  t!i()  Doiuiniun  wnv  intundml  to  Vh'  in  tliu  .s!ii,'litt'st  df^ico 
afi'ccti'd  l>y  llie  r^tatiilc  It  Ih  trno  tliat  tlio  prernLturivo  rit.'lit'*  of 
tlie  Cri'Uii  wurc  liy  tiic  :-!aiuU'  ;i]']ior1  ioned  ln'twucn  tli*'  Pidvinci-s 
ami  tip'  1)oniinioii,  Init  this  a|ti)ortioiuni'ni  in  no  si-nso  iniplifs  tin? 
(■xtiii'.'ii'sliiiii'nt  of  r.ny  of  tlicni,  and  llioy  thori'foro  oontinncd  to 
sidi'iist  in  tliuir  into-rity,  ho-.vov.'i-  t]i«.>iv  locality  uiiyht  las  altcuil 
l>y  the  divinioii  of  powcv.s  coi;t;iiiu'd  in  the  m-.v  const  iti:tioiiid  law." 

[.".!•.'{]  So  fai'  ti-om  there  hein;;  anytiiin^  in  the  Br'tish  Noi'th 
Aincric.'i  Ai't  !i!iriil<,'ini_' i>r  ini}>nirini,'  tlu'  pivrotjativo  ri','hts  of  the 
frown  in  tlu'  Domini. n,  T  think  tlie  -'th  sect.,  declarint,'  tliat 
"The  KxciMitive  <  iMVennuent  and  authoriy  of  and  over  Canada  is 
lii.'r('i.\  (lielari'd  to  cont-inue  and  Ix-  vosied  in  th(!  (^Jnecn  "  is  an 
iiiilili''d  rtoounitioii  o*"  the  existence  o''  all  the  prevo'^atiw  rights  of 
the  Crown  in  tlu^  Dominion. 

Ir  w;m  Contended,  however,  on  liehaU'  of  the  li()uidator3  of  the 
hank  that,  adniittimr  the  exis  ence  of  these  i'rero;,'ative  ri^lita, 
they  c,u!ild  not  he  rnforeed  by  the  Provincial  GovernniRnt  because 
the  Li"Uti'nant-<»nvernor  of  the  Provin^  ■•  was  not  the  rej.re.senta- 
tive  of  the  Sovereign  since  confederal  ion,  beintt  appointed  by  the 
( MivcrriMi-tienoral  and  not  by  the  Qneen. 

In  Mii'ciiv.  .Uli'iiifii-^Tiiiriiil  fur  (hifuii"  (!i,  where  the  i[ne«- 
tioii  \v,us  whether  projierty  escheated  to  the  Croun  t'or  want  of 
heirs  l)(.'l()ngv.d  lo  the  Province  of  Ontario,  in  which  the  land  was 
•  situate,  or  to  thi'  Dominion  fiovernnieiit,  the  extent  to  which  the 
Lie'.Uen.int-( Jovernors  of  tlie  several  Provinces  of  the  Dominion 
re[irt'sented  the  .SovereiL,'n  was  very  much  considered,  and  the 
viui  us  sections  of  the  Act  bearing,'  npon  the  question  were  all 
referred  to  Ity  Sir  William  Ritchie,  .T.,  who  said:  "  Tliese 
various  enactments  and  the  continuance  of  the  Execudve  Govotn- 
Mieut-^  nr  >fuva  Scotia  and  Now  Brunswick  very  clearly  shew  tliat 
the  P:iivincial  Executive  power  and  authority  was  to  In;  ])recisely 
the  ^ame  after  as  before  confederation.  That  whatever  executive 
powers  could  be  exercised  or  administrative  act  done  in  relation  to 
the  LCovernnient  ot  the  Provinces,  respectively  by  the  Liontenant- 
(io'.ernor  of  a  Pnjvinee  before  c 'nfederation  can  be  exercised  or 
iloue  by  Lieutenanr-(;<)vernors  since  confederation,  sul)ject,  of 
courst',  to  the  provisions  of  the  Act  as  is  said  in  reference  to  Nova 
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Sciitia  ,111(1  New  l'>aui!jv\ici<,  and  is  ex[ircs.sed  in  ref'jnn','''  to 
Onturiii  ain!  (,)uflK'C  '  a?  far  !is  tlie  s-;!Uiie  are  capable;  of  being  exei'- 
cised  after  tlie  union.'  That  is  to  say  tliat  tlic  Executive  (Jovem- 
nienl  nf  the  P)'oviiice,s,  as  exercised  hy  the  Lieutenti)U-(!ovei-nors 
and  Executive  ('((inicils  until  altered  \>y  the  respective  legislatures, 
[.■>!I4]  continue  as  before  confederatinn,  exoejit  so  fa.r  as  tlie  execu- 
tive powers  of  tiie  <  Jovernor-Cieneral  over  the  Dnminiou  of  Canada 
may   interfere. 

"  Tiierefoi'o  when  it  is  claimed  that  a  Lieutenmt-Governor  and 
council  are  not  coinpeteut  to  deal  uith  a  matter  i>v  do  an  executive 
administrative  act  that  was  within  tlicir  coni]ietency  befnre  con 
federatinti,  'be  Imrthen  is  cast  on  those  I'uttiir^  forw.ard  such  ^i 
olaim  to  shew  clearly  from  the  B.  N.  A.  Act  tliat  by  express  hin- 
-a  .ge  or  by  necessary  imjdication  the  Local  (Jovernnients  have 
lieeii  denuded  of  that  authority,  and  the  jiower  has  Ijeen  placed  in 
ihu  v;.\ccutive  au'hority  of  tlie  Douiinion.  Special  jiains  .I'li^'ar  ro 
me  to  l.i.ni'  been  laicen  Mi  preserve  the  autouorny  of  the  Pi  i\  inces 
.so  r.-.r  .vH  iL  coald  be  consistently  wiih  a  federal  union. 

"  !  o  .siiy,  then,  that  the  Lieutenant-(iovernors,  l)ecause  appoinred 
by  rhe  ( Jov.M'iior-' b.^'ieivil,  d.o  ;ior  iii  uny  sense  re!>r3sent  the  Queen 
in  the  g.>venriiient  ni  their  Provinces  is,  in  niy  oijinioii.  a  fpil.'icv  ; 
they  rei/resent  ihe  Qui-en  ;is  Lieutenant-fiovernors  did  before  con- 
federation in  the  perrormance  of  the  executive  or  adniinis'.rative 
acts  now  lot^t  t'l  he  pe-rfornieil  by  Lieuten  iiit-doveniors  in  the  I'ro- 
vinces  ia  ilie  name  of  rh.-  '^>uee;i.""  An  1  in  J!>'j.  v.  JJunl:  i>r  A'-" 
W'V)/;,/  (1),  tlie  K'irned  Chii-f  .,'usti  -e  said  that  lie  adhi'red  to  ail  that 
ho  had  .-^.-lid  in  tlie  Mirctr  Cam  (_)  as  co  ilio  Lieutenant-* iovernor.- 
of  Pro^'inces  representing  the  Crown  in  a  limited  measure. 

In  lii'ij.  V.  llinl;  i>f  N'li-ii  Smiin  (1),  String,  .F.,  dealing  with  tins 
r  ubjocr,  f<ays  :  "'ft  is  therefore  .safe  to  conclude  as  a  gentra!  pro- 
position of  law  that  wlieiiever  a  di'inand  may  i^'ojieily  Ije  sued  for 
in  tlie  ii.ime  of  the  Queen,  the  prerogative  rigiits  of  the  Crown 
attach  ill  all   oonions  of  the    liritish 
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Aci.  ili>' L'Xt Kitivc  iiiu!;i.rity  in  tlio  rinviiuc  was  cuiilimu'd  ,is  it 
f.'30.-)l  existed  i:riMr  I'l  tliL'  uniuii,  it  kcouik  tu  ine  rlint  tli(Miu!\t  of 
the  Pidviiieial  ( Hiveinuieiit  to  t.iiu'  iii<iceedin,u,'s  to  reciwr  the 
aiiK'unr  claimed  ill  this  case  liin.^t  exist  iis  fully  as  it  \snuhl  have 
existed  befme  ihe  union,  it  lieiiiir  admitted  tliat  it  is  inihlie  iinpiiey 
belunL'ing  tu  the  Province  ;  ai.<l  1  know  of  no  v.ay  in  wiiich  it  could 
he  recovei-td  excejit  in  tlie  name  of  the  Queen,  w  lio  wou.d  claim  it 
bv  vinui'  of  lier  |)i"eioL,'ative  for  the  beiudit  of  tlie[ieoiile  of  tlie  Pro- 
viiici'  ;  see  per  Mdeison,  B.,  in  Gilrsv.  (iror.r  (I).  What  jios- 
KJble  vi;.dit  tlie  Dominion  Oovcrnnieiit  unuld  have  to  taki-  pioecedin-s 
to  rc'.oN  er  iiioiuy  beloiiyiny  to  tlu^  (io\enui!e!!t  of  th..,  Trosinte  I 
e.imiot  see.  I  idev  any  en'cnmstantH's  the  j>roce;'din'j:.s  would 
neo'.-siirilv  be  iii  ilie  name  of  tlie  fjueen,  and  therefore  aecorilin:;  To 
the  iiidi.'Ui'nt  of  Mr.  .Iv.stice  Siiuiit'.  the  prerouativo  iii,'ht  attached 
t<  it  in  tin':,  i'lovince  where  the  debt  arose,  and  where  the  riirhts  of 
the  ('"  vernmci.t  ;u'cn;ed,  and  u  here  conseciuently,  as  said  by  the 
(  liii-t  Justice  in  J/* /<•</•  v.  Attdrmij-G'etun-d!  for  (lutarin  i'2),  llie 
Lit  utvi'ftiit-tJoveiiior  would  ropresicnt,  the  (^tueen. 

[  h.ive  uiit  thought  it  necesHary  to  consider  pai ticulfirrly  the 
seveial  sections  of  th.e  British  Xorrh  Amei'ica  Act  licrtrioL:- on  the 
(,uesti<in.  They  liiive  V>een  fully  considered  in  rlie  i\Jii\tr  Oi.^(  (L'), 
and  a'so  in  the  judgment  of  my  brother  Fraser  in  this  ease. 

I  think  the  fiist  (jiu^tion  should,  be  decided  H'.'.ain.':!;  the  liipiidators, 
a^.ii  this  iiecvssaiily  disposes  of  t!ie  s(;cond  (juestion,  wiiich  depends 
on  the  ex'stence  ol'  tlie  pieio^i.tive  ri^'ht  of  tiie  Crown  in  thfj  Pro- 
vince. U  that  liylit  dots  exist  the  Crown's  rikdit  must  prevail  over 
t!ie  riuditi  (!i'  a  suliject  in  resiiect  to  the  payment  of  deii^s  of  e<iUftl 
decree;  i-'j/.  \'.  /-''I'/i  '•/ -.\ '""  SroUd  {'.\], 

We  ii.ne  .dready  decich  d  in  ihe  case  ot  /,'. y.  \-.  Lujui- 
il'itnis  of  tlir  Mdi  ifitiK  I'liiil:  [■i\  thai  the  Ci'ow  n  wa.sr.oi  lioitml  liy 
soct..  79  cf  the  !  ank  Act. 

[  think  'he  d'ovi'inment  is  -nt^itlcd  tt>  Judgment  on  botji  the 
iiUestioiis  raised. 

AV'CTvioKi:,  ^.  : — 

[  a^i'ee  with  tlie  baineil  t'liief  .Justice. 

[39(;l  Kii.vsKH.  d.  :- 

riie  <|Ues!ioiis  sul)mitfed  for  tin-  opinion  of  the  <'ourt  uiider  the 
sjieciul  case  in  this  matter  are  :  ist.  Is  the  i  rovinciMl  (lov ''nment. 
which  was    it    the   time  of  the  stoppaj/e   of  the  bank  a  depo.sitor 
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tlifU'i}!  i)t   ilii'  )iuhlic   iiKini'Vs  of   tlic   T*i<iviiice    to   tlu'   aiuouiit  of 
S.'m.iiO'".  culitled  tu   ]»;iyiiu'nt    in    full   in   pivfeiviicc  ovur   tliu  note 
linli]  rs  of   t!ic  Ix'iuk  '    ami,  '2nd.    If   ii'it,  is  tlic  I'roviiical  Govern 
iiu'iit   entitlt  il   to   jiuNiaeiit  in  full   (<vcr   tli(    other  (lij|iositors  and 
jsiin{>le  contract,  creditors  of  tlie  l):ud;  .' 

It  w.i.s  claiiDC'i  ])y  the  Al tornt'y.(iener;d  on  tliu  part  of  tlie 
Oo\i:i!iiiK'iit  that  !he  ]inl)lic  moneys  of  I  he  Province  were  Crown 
i.p'Miys.  in  res]>ect  to  s\  hieh  tliu  jnvrog.ative  iTivilei^o  aj>i)ertainiat; 
to  1;.'  Crown  applied  so  as  to  ontil!  ■  the  Provincial  (i<ivernnient  to 
jiayiiuut  in  Fm'.I  of  such  moneys  in  preference  to  the  note  holders 
and  '•tlui'  dcjiosit  o'S  and  .-iiuiih-  t'^ntract  creditors  of  the  hank. 

//.  /.  V.  lidiii:  of  Xu.-ii  S.-n':<i  (!),  decides  that  tlii-.  oreroL^ative 
jii'iv;  e  (■  'ii-lon'.cs  to  ihe  Cu.wn  in  rr^ard  to  dohts  due  I\Iaiest.y 

i'l  the  D'liiiiiiioii  of  Canad,!  in  riilarioii  to  the  (liiv- nuiient  of 
Canada.  foes  i!  tlien  hclon.'i  to  tlie  Pro\iiiciaI  Kxecutive  in 
reuaril  •■■  a  I'lelit  ihic  to  tiie  ( Joveri'iiunt  of  tin:  l^rovince  ! 

it  won'. t  seem  to  me  that  while  the  Dominion  Executive  act  for 
tile  Crown  in  federal  matters,  the  Provincial  Fxecutive  no  less  act 
for  th^:  Cr^'Wii  in  ma'tei's  of  provincial  concern. 

In  thi'  liritisii  Nortli  America  Act,  suh-diA  isio;-  viii.,  '"Re- 
venues ;  i'elits  ;  \s,sets  ;  Taxation  ;"'  will  Ite  found  \ai'ioiis  soction- 
seitiuu  forth  wliat  property,  riivenues,  etc. ,  sliall  1)elon'^'  to  eacii 
Province.  Tliis  j-uh-divisioii  refers  to  the  Cons<,lidateil  Kevenut; 
Fund  of  Canada  (f'eaily  Crown  moneys),  and  .sect.  118  directs  that 
certain  su'  w  sliall  he  paid  out  of  tliis  fund  hy  Canada  to  the  seven  '. 
Provinces  for  til  •  supp'ort  of  tht-  loiveinments  and  Lecfislatures. 
Sect.  1 J '.)  refers  t,:  a  spc  .'ial  oUm  lo  he  paid  1>y  C 'Uada  to  Neiv 
llranswi<'k  for  a  limited  period. 

Sect.  12<'i  enacts  that  "  such  portiitns  of  the  duties  and  n'venue.s 
over  which  tlie  re.-^)ii  cti\  e  Le'Jslatures  of  Canada,  Nova  Scotia  ai  d 
[.'{;>7l  New  r>i'unswijk  Jiad  l)eforo  the  union  power  of  appro[»iiati(  ;i 
as  are  hy  this  .\ct  reserved  to  the  respective  (Jovernnieiit.'*  or 
Le-'islatures  of   the  Pi-ovinoes,  and  all  duties  and   revenues  raisi  d 


1 


y  <■'" 


III    in    accor< 


1  mce   with   the  special   i)owers   conferred  upt  n 


them  l>y  this  Act  .shall  in  each  Province  form  one  ConsoHilated 
Hevenue  Fund,  to  he  ap|iropi'iateil  for  the  puhlic  service  of  tie- 
Province." 

The  nioiicvs  whieh  were  deposited  liy  the  Provincial  (lovennneiit 

in  the 


.in 


am 


were 


time    U.iuk  were  the   puhlic   monejs  of   the   Provinct 
defjosited  to  tlie   credit  of   the   Receiver-f leneral   of  tl 


'rovnice. 
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(1)11  Can.  S.   C.  P..    1  ;  tinti,  m.1.  I,  p.  aftl. 
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By  sect.  1  uf  cai).  !>  of  the  Consolichited  Staiiilci.  il  is  Liiactud 
tliat  the  Pvoviiiciul  Secretary  of  the  Kioviiice  slinlh  hy  virtue  of 
his  otlice.  l)e  Receiver-General,  and  shall  gi\e  a  h.-iid  lo  the  Queen, 
with  sureties  enuditioned  for  the  faill.tnl  di-'cliar-v  of  t!:e  duties  of 
liis  otlice  of  Heceivei-Cleneral. 

r,\  ,-,ecl.  L'.  all  puldi:  moneys,  from  whatever  si.urce  tlerived. 
l.elonL'inu  to  the  Province  are  to  he  fiaidi  to  l!ie  lleceiver  (Jeneral, 
or  into  sueli  hank  or  hanks  in  the  Vrovmce  r-  the  credit  of  the 
]ieceiver<.enei'al  us  the  < Governor  in  t'ouned  nd;4hl  from  time  to 
time  direct:  ami  when  i<aid  to  the  l!ei'eiver-(  Jeiieral  lie  is  to 
dejxisit  it  in  tlie  hank  to  his  credit  as  Keeeiver-(  uiieral. 

Several  of  the  sections  in  this  ciiajiter,  nutaldy  the  'Jlsl  and 
2''rd,  refer  to  ])ersons  receivin-j;  v"^'!"-*  n.oneys  ti-r  the  frown,  and 
iiuhlie  liionevs  i'or  whicli  .•uiy  rnrjKn-atiou.  ollieer  nr  jn-rson  is 
.•iccoMutahle  to  iha-  Cio",n. 

.\i  the  union  the  J'tovim  e  of  Canada  was  diviiU-d  into  two  Pro- 
vinces, vi>:.,  the  Pri>\iwces  of  (hitario  and  Quuhec.  I'pou.  th.is 
divi-ion  it  hecauie  neccs.sary  to  m.-ke  various  provisions  in  respect 
to  those  new  Ihovinces,  some  oi  whieh  n.a     1  e  .stated  : 

1st.  Ak  to  the  composition  in  Liie  lirst  iiistuni.e  of  ;he  Flxecutive 
("ouneil  in  each  uf  these  Provinces.      (P..  X.  .\.  Act.  -m  <'t.  iV,).) 

2nd.  .\s  to  the  vesting  in  and  tlie  division  V»etween  those  Pro- 
vinccN  of  all  power.s,  authorities  and  functii«ns  vi'sted  in  or  exercis- 
ahlo  Ity  the  Governors  or  (Governors  in  (.'ounciU  so  far  as  the  same 
after  the  union  were  eajiahle  of  heinu'  exereiseil  in  lelation  to  tlu- 
( io\ernmeuts  of  Ontario  and  Quehec.     (Sect.  Oo.) 

[;!0S]  3rd.  As  to  the  creation  of  the  LcgisLauire  (^f  Cntario  : 
(Sects.  1)9  ;ind  70. ) 

4tli.  As  to  the  cre.ition  <j1  the  Legislature  of  <Juei>ec  (sect.  71 
and  following  sections).  Sect.  72.  I'eferring  to  the  !i]ipointnient  of 
the  Legi.slative  (.'ouneil  of  (Juehec,  states  thai  it  shall  In-  eomposed 
cf  twenty-four  memhers,  to  he  ;i[>pointed  hy  the  IJeutetiant- 
( Governor  in  the  (^u'cn's  name.  h\  instrument  inider  the  Great 
Seal  of  Quehec. 

5th.  Vacancies  in  the  Legislative  < 'oiuieil  of  (^hiehce  to  lie  tilled 
I'V  aiipointments  to  he  made  hy  the  LieiitiMiant  ( ioicnior  m  the 
(.Mioen's  name,  hy  instrument  under  the  (Jreat  Seal.     (S,.ct.  75.) 

titli.  The  Lieutenant-tiovernors  of  ( )ntario  uud  (JiU'hi'c  shall 
fiom  time  to  time  in  the  Queen's  name,  hy  instrument  under  the 
(ireat  Seal  of  the  Provinci;,  sunuiion  and  call  together  the  Legisla- 
tive As.semhlv  of  the  Province. 
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Thefi.:  sfcri"iiH  set  fortli  mauy  nvti-,  of  rnjviiici.il  -overnmeiii 
wiiieh  arc;  tn  1k;  (lean;  iii  tau  Quufii's  ninic  ;iiul  uuilcr  tlu;  Grout 
Si'iil  (if  L'Jicli  of  tlio  rjoviucuH  of  Oiitiuiu  ;iin1  <^)UL>bL!c. 

In  Llouvioi'n  UictioiiJiry,  pii'^'u  722,  in  givi:i!j;  t!ie  dolinitiou  of  tlie 
ivordrt  '•  fireut  .Sual,"  it  is  said  :  "  It  is  h  seal  by  virtue  of  which  ■^ 
i^reat  part  of  tliii  royal  autliority  is  exercised." 

Aft(,'r  confederation.  Her  Majesty  liy  roya!  warrant  diiected  the 
u.se  in  New  Brunswick  of  a  new  (Jreat  Seal,  and  the  j)roc!auiatiun 
in  reference  to  sucii  se.tl  is  to  he  found  la  tlie  Iloyal  (Jazette  of 
(hite  2!)th  Decciniher.  ]W.),  and  is  as  follows  : 

; '"'";        '^y    ''"-'     ilonourahk'      Lenniel     Allen     Wiiiuoi, 

•I,  A,'\vniii'i!.  •  D.C.  [..,  Lieuteii;int(lo\eriioi' of  the   Province 

i  '  New  lirunswiek,  etc. 

"  A   Proel;uiiation. 

"Whereas  Her  ^Fost  (iraci ms  Majesty,  by  Iier  Royal  Warrant 
uii'li-r  h -r  sIlju  manual,  dared  tiie  seventli  day  of  May  now  last 
jjast,  and  transmitted  by  the  Ui'jht  llououraV>le  the  Secretary  of 
i^taie  for  the  Colonies,  di<l  auihoiize  and  direct  lh;it  a  certain  seal 
prejiared  by  the  onier  of  [<er  Majesty,  :  nd  which  accom])anied  the 
said  warrant,  should  lu  used  for  the  sealinu'  of  all  thinijs  whici: 
pasa  the  (hvat  Seal  of  this  Province,  and  for  Her  J\I;\je.>ty's  service 
:ii  this  Provi,ie(>. 

[l')'M]  "  i  do  thr?efore  heix-by  'Vo'^laini  an-l  declare  that  the  said 
seal  shall  bo  heiiceforth  us-ed  in  this  Piovince  for  the  sealim^'  of  ;;U 
thing's  wIiatKij^ver  wliich  ^h;dl  p;'  s  rlie  (Jreat  Seal  of  tl.is  Province, 
on.  from  and  after  the  lirst  ds'-y  of  Januiiiy  next. 

■'<!iven  uii'ler  my  iiand  and  .'-eai  at  Fred  ricton,  tlie  2.sth  day  •>: 
Decembiir.  A.l).  )><;'.),  and  in  ihe  tliiity-tlii;  d.  ye;ir  of  Her  Majesty's 
reiLTii. 

"  ily  counuHiid  of  tlie  L  euteiiantCoVernov. 

".John  a,    Phi'KwiTH." 

The  ilelivery  of  this  (.'real  Seal  into  thi-  hands  of  the  Lieutenant- 
<!o\ernor  to  l»e  Uied  for  tiie  sealini;  <if  ail  thin!j,"i  wli;UsofVer  which 
jtass  the  (Ireat  Seal  of  the  Province  ;ui<l  for  Uer  .Majesty's  service 
in  this  I'rovince,  clearly  shews  that  all  public  :ic1s  of  state  which 
are  necessary  in  the  administration  of  the  all'airs  of  the  Province, 
and  done  by  the  Lieutenant-fiovernoi-  or  liy  the  Lieuteiiant- 
'Joveruor  'ly  ami  with  the  advice  of  his  Kxecutive  Council.  .;ie 
dune  by  virtue  of  the  royal  authority,  and  the  exercise  of  the  royal 
prero</ative  where  sueli  acts,  if  they  had  been  done  before  con- 
federation, would  be  elai-'ied  to  be  done  in  the  I'xorcise  of  the 
royal  pieroyative. 


pRivv  corxfii.. 
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I  Iwivo  ri'ffn'uil  til  tho  (iliovu  sectiMns  nf  the  Jirivish  Xnitli 
Americi'i  Act  aiul  to  the  iiso  of  the  rjieat  Seul  liecau'e  it  uas  iirL:e<l 
at  the  iH-.;iiiiieiit  hy  mie  of  the  <  uiuisrl  fur  the  li.|ii(l;it'ii-j  that  since 
tho  uiiiuii  t!ie  Lieuteii;int-(  ioveinor  of  any  of  tlic  I'iii\  iiu.(<  in  no 
wine  rejire'^.ented  the  <^Jueen  of  •■ic^eil  in  her  name,  liur  was  lueivly 
an  oliietr  of  ihe  Dominion  (^;<,\<Tnn!ent,  ami  tlierefore  couhl  not 
exercise  any  of  Her  Majesty's  [irerot^atives. 

Several  i-f  the  sections  !  liave  r  ferred  to  authorize  aets  of  .state 
in  ( 'ntario  and  <,>uel)ec  to  he  done  l>y  the  Lii  utciiaiit-fJovenu'r  in 
the  Qiu'eii's  name  by  in-trunient  under  the  (Ireat  Seal  of  the  Pro- 
vince, and  these  acts  are  such  as  are  rucoifnisei]  as  Vieije.;  di^iu-  in 
till-  e.M'rciso  of  the  |irero','ati\  e. 

I  have  said  acts  of  state  in  Ontario  and  (^^>uel)ec,  hut  like  aets 
ari!  done  in  Xova  Scotia  find  New  Brunswick,  such  as  tlie 
sumuiouim^,  pi'in'otjation  and  dis.-.o]ution  of  tho  L  ei;i  si  at  vn-es  of 
those  Pii'vinces  <ind  th>  aiii'ointuu  nt  of  iiii'mbi;)-8"if  the  LcLrislatnt! 
Councils  in  th'Tsj  ['rovinces  ;  a.nd  y.-t  there  are  no  sections  whicli 
[400]  stat  •  in  v.oids  that  su'-h  aets  arc  to  lie  Uoim'  in  Nova  Sctia 
ami  New   Hrnnswiek  In  tlio  (Jneen's  name. 

This  jh),,.'i-,  in  1  lie  case  of  Nova  Scotia  and  "•  ew  liuui.swiek,  is 
oleaily '^iveii  hy  s,-cr.  'i!  of  tlie  Ilritish  Nortli  Auierica  Aet,  wlneh 
enacted  that  "  tlie  constitution  of  th-^  Executive  Authoriiy  in  each 
of  the  Provinces  of  No\,i  Scot',-,  anil  Ne.v  Rrunswiok  shall,  subject 
to  t]i,>  iirovi-i' ns  of  ihi.i  Act,  continue  as  it  exists  at  the  ui  ion 
lUUil  al'eie't  und-T  the  a-'rliovi'v  .>f  this  Aet." 

Tlie  cons:itutiiii.  of  tiie  P"-xecuiive  was  to  eo.aimii'  except  ■  -. 
altered,  and  by  tho  constitution  I  un-ler^taml  not  oniy  the  coni- 
position  1)  it  liie  powers  of  t'  e  Execuiive.  So  far  as  tlie  coiupof-i- 
tion  <>l  the  Executive  is  mnet  reed,  the  only  alteration  niadj  wa-, 
ni  the  sulistituti' n  of  .i  tJeu'^  nan^  <  ;overmii--appo:nt<'d  by  the 
tiovernor-(ioneral  'n  Council  liy  instrument  under  the  (Jrtat  Seal 
of  Canada  r^ecl.  Tt-^)'  in- n.  Lieutonuii  ( H.vern.ir  appointed  by  Her 
Majesty;  whoe,  in  iv,ard  ro  the  '  owors  of  the  Kxeviitive.  yreat 
and  e\rensi\e  chan^vs  were  m.'d.  ,  bu:  in  lli-  ehan/.  s  that  weie 
iiiaiie  I  cannot  see  anythim^  in  the  British  North  Ameri-a  Aet 
whuh  tikes  away  or  al-rid-es  the  Execuiive  authority  (by  that  I 
iiie,.n  the  Provincial  Executive  aurhority)  in  -espect  to  all  subn^eta 
and   matteis  whieh  liv  the  Aet  an-   declart<l   to   l,e  Provincial,  and 
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Xovii  Sciitia  jiml  Nc'W  l'>i'ui!>iwlck  ii.s  wcH  us  the  t.'xercisi)iL;  of  any 
oHkt  royal  |ir(  i'o!.'ati\o  wliicli  is  iiect  ^sary  in  tliL'  canyiny  on  of 
tlio  afi'aii'H  of  tin;  Provinoe  sincu  tliu  nninn. 

Tli(!  Ili-itisli  Noi'tli  Aniciira  Act  never  contemplated  that  the 
snuniioning  and  culling  together  of  the  Legislature  in  each  of  the 
IVoviiiceH  originally  constituting  the  Dominion  sliuvdd  bo  in  Ontario 
in  tile  (,)n<'en'H  name  (8eet.  ^2;  and  in  Nova  >ciitia  and  New  Bruns- 
wick in  (he  name  of  one  not  acting  in  the  (^>ueen';s  nami'.  The 
reasunable  conclusion  is  tliat  Parliament  intended  that  under  sect,  04 
[4i>!  I  tliis  prerogative  should  I'emain  in  the  Prnvincial  Executives 
of  Nova,  Scotia  and  Nc^v  I>iiui.;wick,  and  therefore  under  that  sec- 
tion that  the  sunnuoning  and  calling  together  of  ;he  LegiKlatu'e  in 
ecli  of  the  Provinces  of  ^ov,i  Scotia  an.l  New  Brunswick  wtmld  bo 
in  the  (^)uoen's  nunie  by  in.stiument  under  tlie  Ureat  l^eal  of  the 
Province. 

In  Li'iinir  V.  liilrinc  (1)  (iwynno,  J.,  ai>|'eHred  to  be  of  the 
opinion  thut  the  use  vi  Her  INIajesty's  name  by  the  jjidvincial 
au'horitics  was  contined  to  the  summoning  and  calling  together  of 
the  Legihl  itiu'e  and  added  :  "Singular  as  it  seems  this  is  by  the 
H2nd  section  rather  l)y  accident  1  api>rehend  th.ni  design  conlined 
to  the  Lieutenant-Oovernors  of  Ontario  and  Quebec." 

As  regards  this  latter  observation  it  would  not,  1  thi'  k,  Irive  been 
made  had  th  arti-ntion  of  that  learned  .Judge  l)een  directed  *o  sect. 
Gl,  and  had  the  fact  been  i>roseute  1  to  him  that  t];e  provisions  of 
sect.  82  wei'e  iv^juired  in  the  case  of  the  Provinces  of  Ontario  and 
Quebec,  till  y  being  niado  new  Provinces  .so  to  s]ieak  b\'  the  Britisli 
North  America  Act  bu  not  so  reijuired  as  regards  the  old  F'rovinces 
of  Nova  Scotia  and  New  Brunswick,  the  (Uth  section  making  full 
provision  for  thosj  Provinces  in  that  respect  :  and  in  regard  ;o  the 
use  of  Her  Majesty's  name  by  the  provincial  authorities  in  other 
cases  than  the  summoning  and  calling  log-tlier  of  the  Legislatures  I 
have  already  referred  t  >  .'•ects.  7-  and  75  of  the  British  North 
America  Act. 

In  my  opinion  sect.  04  left  th''  constitution  of  the  executi\o 
authority  in  >ova  Scotia  and  Nca-  Brunswick  the  same  as  it  existed 
before  the  union  subjec-  to  the  provisions  of  the  British  North 
America  Act  that  is  withoii  any  of  i  s  iiowers  in  respect  to  all  sub 
jects  and  matters  which  by  'he  Act  are  d  clared  to  bo  Provincial 
being  taroii  away  or  abridged  an  '  tlie  Lieutenant-Governor  by  the 

I'ince  ; 


Kissessiou  ( 


)f  the  Oreat  Seal  of  the   Provi 


undo;'  sect.  04  is 


vested  with  the  right  to  exercise  the   royal  prerogative  in  all  such 
subject  mat' ens. 


(1)  3  Can,  6.  C.  R.  575 ;  ante,  vol.  1,  p.  488. 
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Tiieii  iii,'iiiii  we  liiid  1)y  sect.  1-  that  tlie  p  v, ors,  iititlinritiL's  and 
fiinctiitii.s  vested  in  or  uxcrcisablLj  by  lit- LioiUuUiint-liovuninis  of 
[•ttl'J]  I  ho  I'  Dviucjs,  oUlier  individually  ur  \vi  h  tlio  advice  and  inn- 
su'.iL  "f  chuii-  rus})uctive  Executive  Councils,  arc  ti>  be  vested  in  and 
exercisable  l)y  he  (joveninr-ljeneral  individually  er  with  tln'  avlvice 
and  consent  of  ihe  Privy  Ciuncilof  Canada,  but  only  so  far  as  thej' 
continu  ;  in  existence  and  are  cajialtle  of  l>eing  exercised  after  the 
union  in  rL-latioii  to  tlio  i,'overnniont  of  Canada  leavini^' all  such 
u<>\rot'.i,  authorities  and  functions  so  far  as  they  remain  in  existence 
and  are  ca;)able  of  beiny  exercised  in  relatiofi  to  the  government  of 
tlio  Provinces  still  vested  in  the  Lieiitmiant-doveriiois  of  those 
Provinces  to  be  exercised  by  such  Lieutenan'-Ciovernois  individu- 
ally, or  l.y  and  wirJi  the  advice  of  tlieir  tespective  Executive  Coun- 
cils as  the  case  may  be. 

It  was  urged  b}' counsel  for  the  li([uidato's  that  since  '  he  union 
thj  Liouien  int-t.ioveriio;-  <.f  a  Province  in  n  >  wise  !e])rest'nted  the 
Queen  but  was  merely'  an  olticer  of  the  Dominion  (loverinneii  and 
Could  not  exercise  any  of  the  prerogative.^  uf  the  Crown,  and  there- 
fore that  there  could  n(jt  be  any   prerogative   ]irivilege  in  reji)ect  to 
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c)  nisei  for  the  liquidators  went  s  far  a.s  to  urge  that  the  preroga- 
tive right  of  the  Crown  to  priority  in  paynuMit  of  debts  due  to  it 
existed  in  Canada  only  on  behalf  of  the  (iovernment  of  the  Douiin- 
l  coald   not   be   exercised    in   res])ect  to    tlebts   due    to    tlie 
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I  have   written   my   views   on   tliis   point  ai  some 

d  havj  l)een  suiHcJeur  if  I  li.id  simply  referred  on  rhis  point  t( 
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and  powers  of  I,ieutenant-(  Jo'ernors  since  tne  union  and  .sets  forth 
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the  piiMi-  moiieya  an  1  public  revenues  of  tlie  Province  and  as  was 
pertiuenfly  .'bserve  1  by  the  \tt  iriey 'General  at'  th'i  argument,  if 
t!i  -y  .1  .  not  belong  to  the  Cr  'Wn  t  i  whoui  ilo  ihi  v  lelong  ! 

>  i;isvver  or  even  s;i 'aistion    was   maile  t  »  shew  tliat  the 
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rigi"  Co  L'Mtorce  the  ])avui'-!iit  ot  siic'i   moneys   w«s   or  could  be  ni 
the  name  of  any  (jthe:'  than  the  Queen. 
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I  think  Stri)ii'4.  .1.,  lias  in  tliocasi!  nf  l{fj.  v.  Il<iiil.  nf  Xnni  Smlin 
( 1 ),  alruady  n.-forvod  ti,  fully  doal  with  tlio  wlmlo  subjoct,  altlioni^li 
ih'j  i|Ui,'Htinn  for  'locisinii  in  tliafc  caso  was  as  to  tlnj  ri'^ht  of  ]iri'>ritj- 
"i  t.hi!  ''I'own  an  iviirfsi!nti'i'_f  rhj  Domiiiio  i  of  Ciuad  i. 

i  <|Uoto  rrom  J)a'^'c  I'.t  in  whiitli  li!  -^^ays:  -"I  deny,  howovor, 
■  hat  there  is  aiiythin'4  in  thi;  Inipurial  l"j,'islutioii  of  ] -^liT  warrant- 
'iii,'  thi.  k'ast  infert;M<; !  or  arLjiimon'.  tliat  any  ri,'lirs  whicli  tho 
k'ro.vM  |»os<'.!S-;l!  1  a"  th>j  il  it  i  of  confedor itii.n  in  any  Provinci> 
ii.soo.niii'^  a  nu'iib^-r  of  tlio  Uouiiii'on  wuro  iut'iiilod  to  be  in  tho 
slightest  dou'vc  '  affectod  by  the  S'.fi^u*)  ;  it  is  tviio  that  the  prevocja- 
t'wc  ri;,'lit.s  of  th  J  ''nwa  were  by  thi-  Statute  app  >i'!  inned  b-itweeii 
tho  Proviiice<  and  tlie  Dominion,  ''Ufc  tliis  apporti  nnient  in  no 
s -n^' implies  the  exMniruisIimmr  of  .^nv  of  th(>ni  and  they  there- 
fore continue  to  svibsist  in  tlieir  inti>;,'i'it  /  liovevor  their  locality 
iiii'^h"  bo  altere'i  l)y  the  division  (,f  jiowers  eont-iinel  iii  th'^  new 
oonslitutional  law.  !i  follows,  therefoi-o,  that  t'le  '''rowM,  n[ieiikin'4 
ifoniTally,  sl.il!  retains  this  vi'dit  tn  payment  in  i>rioriry  to  other 
ered'lors  of  e<|MaI  de;.froe  in  Prince  Edwai'd  fslan.l. 

"  It  is  said,  iiowever,  that  while  tiie  last  i'l-oposition  maybe  true  as 
ret^ardstherii^htsof  thoOrowa  asii'pr  .seiitin  rth"l'i'ovincial  (Jovern- 
ment  of  the  island  ir  does  not  apply  to  the  Cr  )wn  as  rejiresentin.,'  as 
in  the  present  ca-e  \t  does  the  '  Jovern'niMit  of  the  i'^oaiinion.  This 
objection  i3CoU''lude  Ibyauthoritystib  moreileeisive  than  the  fo  nior. 
That  the  Crown  is  at  th  ■  h^ad  ot  the  government  of  tho  Domihion, 
by  which  I  mean  that  Her  Majesty  the  fjiuien  i.s  in  luroaii  royal 
l>ersou  the  head  of  that  Ooverinnent  and  n  .1  her  viceroy  the 
rrovernor-rjeneral  b'lev.;  can  be  no  doubt  or  ipiestion,  for  it  is  in  so 
many  words  de  lar.-d  by  sect.  U  of  t!ii'  IJriLish  Xorih  Anu-rica  Act 
which  enacts: — 'The  Execitive  (Jovernnu  nt^  and  antl;ority  of 
and  over  Canada  is  iu-r  diy  declari^d  to  continue  and  be  vested  in 
the  Queen.' 

"  That  fo!  th  '  jiurjioseof  entir'ini,'  itself  totlielien  !ir  of  its  )>rero- 
^ative  ri'^'hts  the  C  own  is  t'-  be  coiv^idered  ai  one  and  indivisible 
throuiihou'  the  Empire  and  i-i  n"t  to  bo  considered  as  a  (piasi  cor- 
[40^1  porate  head  of  sev-ral  distinct  Ito^lies  politic  (thus  distinn^tiishing 
the  ri'.,dits  and  privileges  of  the  C-'>wn  as  the  head  of  the  >iovern- 
men  of  the  I'liited  Kingdom  from  those  of  the  Crown  a..s  head  of 
tlie  (lovernaient  of  the  Doininiui,  and  ..u'lin  lisrinu'uishiny  it  in  its 
relations  *:<•  the  Do-ninion  and  (o  t';:>  >eveivd  Provinces  of  the 
Dominion),  i.s  a  point  so  settled  by  auflKU-ity  as  r..  be  beyond  con- 
troversy." 


(I)  11  Can.  S.  0.  R.  1  ;  inih .  vi),  1.  p  .Sill. 
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All  this  makiH  it  fil)undantly  filoar,  i  think,  fluit  a  ih'.ht  <luu  »<> 
a  Provincial  GuvcniiiR'nt  witlim  tlio  Dniiiini m  in  ro.i|)(-!C'f  of  the 
public  inniioys  of  the  Province  is  a  (hAit  ilue  to  thf  Crown  as 
rojircsontin^' tho  Provinci  iHotviirniiHtiit,  ;  tid  that  f«ir  its  onforce- 
mont  all  tho'prorocativo  lii^'hts  <pf  the  Cfown  iUf  availal>I''. 

Tf  I  bo  ourrei't  in  this  opini'in  tliLMithr  dcbi  ihu-  l>y  ih"  Maritime 
Rank  to  tho  Proviiu-ial  (iovei  nnient,  i  m  (bibt  dno  to  tlu>  Crown 
iiid  aa  snch  is  untitlod  to  payment  in  full  by  prefen-nct;  over  the 
iiMfc  hnlders  and  <ither  simido  contraet  cicditors  of  the  bank  ; 
liecui^'  tlic!  Cr  iwii  is  not  bound  eitlior  I)y  tli  ■  Wjudir.'^  [i]>  Act  or 
by  the  l?ank  Act,  sect.  7'-'.  of  which  was  relied  npon  as  u'iviii','  the 
n  ito  hoMefs  a  jiri' rity  in  payment  :—  "The  jinynieiit  i  f  tho  nntes 
issued  by  the  bank  and  intended  for  circulatinn  then  ontstmdim,' 
.-shall  be  the  lirst  charL'e  npoii  tlie  assets  of  tin-  liank  in  o-.tHiy  of  jrs 
insolvenc}',"  See  Bfn.  v.  Jimik  i\f  Xn.i  SmUn  (I)  iiml  /,',,;  y 
Liil>ii<}nt'>rt<  of  llir  \T'(ritiiVf  Ilni!:  (2)  decidid  by  this  Cntirr  a*' the 
last  term  and  now  up  on  api)Pal  to  the  Supreme  Court  o^  Canada  (3). 
It  w  s  agreed  at  the  arL^umont  that  tJK;  Special  Case  should  be 
aMonded  by  statiny  that  tho  Dominion  Co\  (.'rniutnit  was  a. simple 
Ci  iitvact  creditrir  of  the  liank. 

Fri'in  this  the  only  point  nimle  w.ls  that  the  Crov  n  in  tlie 
Dominion  represented  the  Di>minion  Government  alone  and  not  the 
TmpC  ial  Covernniont  or  tlie  ClMvoriimeut  of  any  of  the  T'rovinces 
in  ^he  exercise  i)f  any  [irefo(f  iti\i'  ri^hf  of  ]);'io  i'y  \\)  pviyiiienr  of  a 
Crown  debf. 

Ritchie,  C.J.,  in  !!<■!.  v.  /Iml-  nt'Nn.'n  S<''ifi'i  (\  ,n](\  wix  dicover 
anyhin'i'  in  'he  TJririsli  North  Anierica  Ai't  takin'^  away  fidui  FTer 
[405]  Majesty  the  pvero'_fative  rii,dit  in  re','ar  1  to  delits  due  Her 
^lajeHty  in  the  Dominion  of  Canada  of  an  Imperial  chai-acter.  The 
judirnietit  in  that  ca-e  deteruun"d  that  the  prero..^ative  ri'^dit  in 
re_'ard  to  debts  due  the  Government  of  the  Dominion  existi.'d  an4 
I  thi'dv  tliit  such  ])rero'.^ativi^  ri'dit  in  re 'ird  to  dybts  due  the 
Government  of  the  Province  belotiLTS  to  the  C  own  as  repreaentin<^ 
such  Giivernnient  :  and  for  these  reasons  f  am  of  opinion  that  Ixith 
of  the  ([uestions  submitted  for  the  "pinion  of  the  Court  should  be 
answered  in  the  atHrtnative. 
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AiNo,  J.,  ayecd  with  INIr.  dnstico  Frasor. 
Palmkk  and  Titk,  J.I.,  took  no  part  in  the  case. 


(li  n   Can.  S.  C.  K.  1:  antr,   vol. 

1,  p.  391. 
12 1  27  X.  B.  Rep.  8.57. 


(3)  17  Can.  S.C.R.  6.^)7  ;   anff,  vol. 

4,  r>.  40;i. 
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Mniiilnhii  I'lililic  SrliDoh  Act,  IS'.K) 


—  Lhiutininntuifd  Sclioa's — Poinrif  <ii'  I' 


I'in'l  III 


inl  fji'ijislatiii'i', 


.Ae'conlini,'  to  tlio  truoronsti'iictioii  of  tlie  ronstitutiniial  Act  of  !\raiii- 
toba,  1870,  ;;;{  Vict.  f.  ;i(Domiiii,(n  statute),  liiivinu'ivs^'ard  to  tlu' 
state  of  things  wliich  existed  in  .Afanitobunt  tlie  date  tlierenf,  the 
Le^'islature  of  that  IMnvinco  d  d  not  exceed  its  powers  in  pass- 
iir;  the  i'uldic  Schools  Act,  LsfK). 

Sect.  -2  of  the  .\tt  of  1S70  anrliorizos  the  J^rovinoial  Leu'islaturo 


excnnivo 


ly  t 


o  make  laws  ui  relatmn  to  education  so  as  not  t' 


■'  iirejudieiall}'  atl'ect  any  ri;,'ht  or  privilege  witli  u..-,j\'Ct  to 
dcnMiiiinati'iual  scliools  which  any  class  of  persons  iiave,  oy  law 
oi-  practice  ia  the  ['roviiice,  ,it  the  union  ''  :  — 

ich  alioli-:]iod  the  diMiouiinatioiiid 


Ildd,    tliat    the    Act  ..(■  1    >M), 


wh 


system  of  public  education  cstabli.shed  by  liw  siiifc  tlu  union, 
Inil  which  did  U't  comjie!  the  attendance  of  any  child  at  a  public 
rcliool  or  confer  any  advantai/e  in  lesjicct  of  attendance  other 
ihui  rha*  of  freo  eilucatioii,  and  at  the  ^anle  time  lefr  each 
deiKuuin  ition  free  to  (.-stabli.sli,  maintain  and  conduct  its  own 
schools,  tlid  not,  courrav.-ne  tlie  abo\-.'  pro\  iso  ;  and  that 
accouli'  ^'y  certain  by-laws  'if  a  ii!uuici[.al  corporation  whicli 
autliori/.id  as.sessmeiil--  under  the  Act  wer._?  v;did. 

App"al  in  ihe  tirsc  case  from  a  jiulo-iuent  of  the 
8npiv!ue  Court  (Oct.  2S,  18!)l),  (1)  teversino-  one  of  the 
Court  of  Queen's  Bench  fn*  Mtiiiitoha  (B'eh.  2,  1891),  (2)  : 


* Prciif  nt  :—hoK\)  Watsox,  Loud  MAcxACiHTKN,  Loiu)  .Vloauis,  Lohu 
Hannk.v,  Snt  HiCHAiUi  CoicH,  and  L(.h<]j  Shaxp. 

(I)  lyCati.  S.  (J.  K.  371;  p":<t,  u.  4'.>.         (2)  7  Mm.  27.?;  post,  p.  SI. 


l'IIIVVi;c)i;xcn,. 
.S.W.re,„„  ,  v„„,  •         '^'  "■'""I'fol'owcl  ,l„u  of  the 
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'"  "-  fl..^t  case  the  .„„h-ea  io.^  ^  "  f  ,""'  ''"''^^'■'•p- 
"I'ew  cau.se   why  the  bv  l,„v     •  «""i"on.s  to 

H-l  u„„e,.  the  Act  i.^' i..yC  :":t':-  -'f''   -- 
"""""■pal  p.„.po.,„.s  i„  the  citv  o°C  U-  "'""''  """1 

'■■•  'i"ashe,l  for  illegality  on  t  '"*■''  ■'''""''!   ""t 

lc-vie.1  fo,.  Protesla:^  IlV"  "'T'"'  """  "-  -"onnt., 
•'-■-■■in  ..u>,.,|  an      ,,"r  ""  ''^"'"''^  ■^"'"'"'■^  -o,e 

■""•nner  which  h.,t  f,,,.  ,|„.  >  ,    /'  '"  ""'"■    "'  " 

."■•"■"  ">-"f  ">«i.Uaini,.,.,|,„;l  "     ."  ""'"'»-•  «t^'tnte 
">-^  ri.il.h-e,,  educate,!  .  "  """""""'"™"l  'chool.s,  of  hav 

"""^      He  ,.e^.a,,|e,|  the  ,1-      •      '  ''"'i'"''"'-"  ■'-no.nina- 
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lm'2        iH'isons  was  in  Llio  iialiit  ol'  iloiii;^  in  n,'Ft;rencc  Id  denoinina- 

Cm  OK      tional  scliool.s  Hliould  cuntiniic,  aii'l   not  bo  prcjuilicially 

Wi.vMi'Kti     alfectcMl   1))'  provincial  It'i^'islation,  I mt  that  notio  of"  those 

Baki:ktt.     liirhts  anil   piivile^os  had   h''i'n  in  any  way  athjct^-tl  by 

tluj  Act  of  IS!M).     Duhiic,  .).,  (lis^mti'd,  hohiinLf  that  tho 

vi^ht  Of  priviK.'n-e  existing;  at   tho  union  was  tiie  ritrht  of 

t'ac'h    Wt-noniination    to    have  its  <h;n<iininational   scliool, 

with  sucli  tcachin;^  as  it  ini,i;ht  tliinU  fit,  and  the  [)iivih.'j^e 

of  not  hein;4"  coni[)elK'd   to  contiihut*;  to  otiier  ■>(;hools  of 

[447]  vvhieh  inend)i'rs  of  such  dt-noinination  eoidd  not  in 

conscience   avail  themselves  ;  and   that  the  Act  of  1801 

invaded  sucli  privih-^e,  juid  was  consefpiently  nlti-a  vires. 

The  Supremo  Court  reversed  the  older. 

Ritchie,  CJ.,  held  that  as  Catholics  eotild  n.»t  conscien- 
tiously continue  to  avail  theni.selves  of  the  puldic  schools 
as  carried  on  uruha*  the  system  established  l»y  the  Piil)lic 
Schools  Act,  1S!)0,  the  effect  of  that  Act  was  to  deprive 
them  of  any  further  beneficial  use  of  the  s3-ste!ii  of  Nolun- 
tary  Ciitholic  schools  which  had  been  e.-.tal>iishcd  before 
the  union,  and  had  thereafter  been  carried  on  under  the 
State  sj'stem  introducetl  in  1871.  Patterson,  J.,  pointed 
out  that  the  words"  injuriously  alleet  "  in  sect.  2'2,  suh- 
sect.  1,  of  the  Manitoba  Constitutional  Act,  would  include 
any  degree  of  interference  with  the  rights  or  privileges  in 
question,  although  falling  short  of  the  extinction  of  such 
rights  or  privileges.  He  held  that  the  impediment  cast 
in  the  way  of  olttaining  contributions  to  voluntary 
Catholic  denonnnational  schools  by  reasonof  the  fact  that 
all  Catholics  would  under  the  Act  be  compulsorily  as- 
sessed to  another  system  of  education  amoun'  i  t  "n 
injurious  affecting  of  their  rights  and  rtn  •'  ^..-s  within 
the  meaning  of  the  sub-section.     FoUx::  .,  pointed  ot-  : 

that  the  mere  right  of  maintaining  voiu/itary  schools  if 
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thoy  chose  to  pay  for  thom,  and  of  caiisini,'  their  children 
to  attend  sucli  schools,  could  not  have  hecn  tlie  rii,dit 
which  il  was  intended  to  reserve  to  Catliolies  ')r  other 
classes  of  persons  by  tlie  use  of  tlw  word  "  practice, "  since 
such  riuht  was  undoubtedly  one  cnjoy^Ml  by  every  person 
or  class  of  persons  by  laws,  and  took  n  siiniliir  view  t<» 
that  taken  l>y  Patterson,  J.  Taschereau,  J.,  -ive  jiid^'- 
rni'iit  in  tlie  same  st'iisc,  liolding  that  tiif  contention  of 
the  ai>l»ellants  gave  no  etlect  to  the  word  "  pnictice  " 
inscrtetl  in  the  section. 

In  tlie  second  ease  a  sinular  ;i|)plic;ition  whs  made  by 
the  re>pon(lent  LoLjan,  and  sdhnvcMl  in  eoiisei|Ueiice  of  the 
Supreme  C'oiirt's  decision  in  Barrett's  cuse. 

Sir  Jl.  Dun' I/,  Q.C.,  McCarthy,  (^.(J.,  and  (.(un/tbidl 
^both  of  the  Canadian  bar),  f(jr  the  appeUunt,  contended 
that  tlie  view  taken  liy  Ivillam,  J.,  Taylor,  C' .J.,  and  Ikin, 
[44.^]  J.,  was  correct.  The  Act  of  IS90  did  not  atl'ect  any 
ri^^dit  or  privile<^e  with  respect  to  (lenoniinational  sidiools 
whicli  tlie  respon<lent  or  any  class  of  persons  had  liy  law 
or  practice  in  the  Province  prior  to  tht;  union.  It 
established  one  system  of  public  schools  thi'ou^hout  tluj 
Province,  and  abolished  all  the  laws  re!j[ardinLj  [)iiblic 
schools  which  had  theretofore  been  ] massed  and  were  then 
existin;,'.  Sects.  21  and  22,  sub-sects.  1,  2  and  ."5,  of  the 
Manitoba  Act,  1870,  were  referi-ed  to,  and  the  various 
aHldavits  which  liad  been  made  in  the  case,  and  it  was 
contended  that  the  Act  of  iHW)  was  not  ultra  vires.  It 
enacted  that  all  public  schools  in  the  Province  are  to  be 
free  schools  (sect.  5) ;  that  all  religious  exercises  therein 
shall  be  conducted  according-  to  the  regulation  of  the 
a<lvisory  Vjoard  which  is  provided  by  .sect.  (J ;  but  in  case 
the  guardian  or  parent  of  any  pupil  notifies  the  teacher 
that  he  does  not  wish  such  pupil  to  attend  such  religious 
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exei'cises,  tlicn  the  pupil  need  not  attend.  All  [tublio 
.schools  are  non-sectarian,  and  no  relif^ious  exercise.s  are 
alhjwed,  except  us  pro\ided  hy  the  Act,  which,  moreover, 
is  not  compulsorv. 

With  rei,mrd  to  the  state  of  thin^•s,  "  law  or  pra"<"icH  " 
in  Manitoba  prior  t()  tlw  union,  the  law  then  in  force  was 
the  law  of  Kni^land,  a>  it  existed  at  the  dare  of  the 
!Iuds()r\'.s  Hay  ('onipany's  charter,  vi/.,  the  2nd  of  ^[ay, 
lG7n,  in  so  far  as  applicaVile.  Accordino^ly  the  re- 
spondent had  not.  nor  had  the  H,oman  Catholics  of  the 
Province,  any  rii;ht  or  privilege  by  law  in  relation  to  the 
Roman  Catholic  denominational  schools.  The  only  i-ight 
and  privilege  on  this  sui)iecc  wdiich  they  possessed  was, 
as  .shewn  l)y  the  affidavits,  the  privilege  to  establish  anil 
maintain  private  schools  which  were  supported  Viyfees  paid 
by  the  parents  or  guardians  of  the  childi'en  wdio  attended 
them,  supplemented,  it  may  be,  b}'  those  who  belonged  to 
the  Roman  Catholic  Chureli.  The  Act  of  lUtJO  does  not 
interfere  with  or  prejudicially  atiect  this  rij^ht ;  for  the 
resjiondent  and  Roman  Catholics  are  still  entitled  to 
est.iblisli  and  maintain  denominational  schools  as  befon' 
the  union.  ( !onse(|uently  it  has  not  been  shewn  that  the 
Act  intcrtei'cs  vvith  any  lights  and  privileges  which  were 
locaUy  eiijoye<i  uithiu  the  city. 

Reterence  was  made  to  Ex  parte  Rtmdiul  (I)  ;  Fraron 

PHeal  the  resi 


appt 


<{)oni 


[449]  V.  MHchell  (2).     In  th.j  otl 

Lofan  represented  members  of  the  Church  of  Kn^'land, 


wliose    n 


ipr 
ght> 


an( 


P 


invue'res    W( 


■I'e    similar  to  those  of 


Barrett  and  his  eo-religionist 


Sir  liu'lm.i'il  Wah^ler,  A.C.,  HUihc,  Q.C.,  and  luvart, 
Q.C.  (both  of  the  Canadian  bar),  and  Gore,  for  the 
respondent,  J3arrett : — 


(1)  1  PngHley  27J  ;  <intr,  vol   2,  p.  445. 


(2)  L.  R.  7  Q.  B.  «i)0. 
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The  Act  of  1>SI)0  piejudicially  aflect.s  the  ri|/ht,s  and 
piivil('L,'es  of  Roman  Catholics  in  tlu^  Provinco,  as  they 
txiNteil  hv  law  oi'  practice  at  tlio  date  o\'  the  union,  with 
re.spect  to  denominational  scliools.  By  its  operation  they 
are  dejjrivcd  of  the  sy-teni  of  Roman  Catholi<-  denomi- 
national scliools  as  they  existed  bffore  the  union- 
Thi'  puhlic  .schools  constituted  ly  tlr.-  Act  art-,  or  may 
be,  Protestant  denonnnational  .schools,  and  Catholic 
ratepayers  are  compelled  to  contribute  theieto.  'j'liey 
cannot  conscientiously  permit  their  children  to  attend 
the  schools  estaMished  hy  the  Act,  and,  having'  re- 
fjai'd  tv  tli<!  compulsory  rate  levieil  upon  them  in  sup- 
port thereof,  nuit-Mial  impi^liments  ;irc  cast  in  th<!  way 
both  of  sub.scribing  and  of  ohtaininn-  .subscriptions  in  sup- 
port itf  Catholic  <lenoniinatioiial  schools,  and  of  settitig  up 
ntid  maintaining'  the  same.  'I'he  rights  and  privilej^es  of 
Catholics  are,  accordini^ly,  pnjuflicially  atlected.  At  the 
date  of  the  union  there  was  not,  and  there  never  had  been, 
any  State  system  oi  education  in  Manitoba,  nor  was  there 
any  compulsory  rate  or  State  i^rant  for  purposes  of 
education.  There  was,  however,  an  (\stablished  jind 
reco;ji:nised  system  of  voluntary  denonunational  education, 
including  Roman  Catholic  schools  supported  in  part  by 
voluntary  contributions  fiom  Catholics  and  contributed 
by  the  Roman  Church.  In  a  sinular  way.  thu  Churcli  of 
En'jfland  and  va:'i(»us  Protcstatit  sects  supporte<l  their 
own  schools.  The  Provincial  Letri.slature  e.stalilisheil  by 
the  Dominion  Statute  of  1^70,  pn'^sed  'M  Viet.  c.  12, 
e.stablishinj^  a  State  .-ystem  of  <'ducation  in  the  Province. 

I,  and  the  whoh'  were  codified 


([ueot 


pa.» 


by  44  Vict.  c.  4  ;and  nuxUtication  was  made  therein  l»y  45 
Vict.  cc.  .Sand  U  ;  40  \:  47  Vict.  c.  46  ;  47  Vict.  cc.  lil  and 
54 ;  4S  Vict.  c.  27  ,  50  Vict.  cc.  IS  and  1!) ;  51  Vict.  c.  .'U  ; 
52   Vict.  cc.    5   and   21;  all    which  Acts  shew  that  useful 
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education  can  be  provided  without  disturbinj^  rii,dit.s  and 
[450]  privileges  as  they  existed  in  1S70.     Then  came  the 
Act  complained  of.     P)esides  tlie  estaljlishnient  of  public 
schools,  controlled  as  to  relij^ious  teaching  by  an  advisory 
board,  sect.    170  abolished  pre-existing  Catholic    school 
districts,  and  jirovided  that  all  the  assets  of  such  Catholic 
schools   should  belong  to,  and  all  the  liabilities  thereof 
should   be  paid  by,  the  public  school  districts  established 
by    the  new  Act.      The  right  and  privilege   which   had 
been  prejudicially  atfi-cted  was  the  riglit  to  have  a  religi- 
ous education  conducted   und(;r  tlie  supervision  of  their 
Church,  adndnistered  in  the  schools  vvliich  tliey  were  com- 
pelled to  support; to  have  the  imnuuiity  existing  in  1S70, 
from  being  couijtelled  to  support   schools  to  which  they 
objected.     Their  interests  were  prejudiced  in  being  com- 
])ellcd  by  the  Act  to  sii|)port  one  set  of  schools  while,  as  a 
matter  of  religion  and  conscience,  they  would,  at  the  same 
time,  have  to  establish  another  set  of  schools  to  which  alone 
they  could  send  their  childitii.     The  new  public  schools, 
controlled  ultimately  by  a  majority  of  ratepayers,  would 
be  conchi  ted   Ibr  the  bcnelit  of  Prot(\stant  and  l'resl>y- 
t«'rian    denominations  and    Catholics    would    theieby   be 
prejudiced  and  injured.     It  was    cont.»,'nded  that  Fearov 
V.  Mitchell  ( I )  had  no  b(;aring  on  the  case*.     See  M UMjrtive 
V.  J nc/osiira  (\mi))tl8sioverK  (2),  and  Ihirlow  v.  iJo.ss-  (.']), 
where  the  existence  of  rights  and  privileges  is  discussed. 
In  E.vparte  Renaiul  (4)  the  head  note  is  wrong.     It  was 
ni)t  decided  thnt  no  legal  privilege  existed   in  that  case, 
but  merely  that  it  had  not  been  infringed. 

A.  'f.  Hitni,  for  the  respondent  Logan. 

McCarthy,  t^.C,  replied. 


■% 


1 


(1)  L.  R.  7  (^  H.  <i!K). 
(2)L.  R.  !M^>.  I',.  1(J2. 


(3)  24  <i.  li.  D.  381. 

(4)  1  Pugsley  273;  a/Kf,  vol.,   2,  p.  44.'.. 
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The  jnd.L^'moiit  of  their  Lor.lsliips  was  «lelivered  by— 

Loud  Macnacmitkn  :— 

Those  two  ai)p<';ils  wore  lieanl  to^'fithcr.  In  th.t;  one 
cise  th<!  city  of  WinnipoL;-  appeals  from  a  ju(l<rnient 
of  tlie  Supreme  Court  of  Cana(hi,  rcvcisiiiL,^  :\  judi-ineiit 
of  tlie  Court  of  Queen's  Bench  for  Manitol)a ;  in  tlie 
[4:)l]  other  from  ii  suhsefpient  Ju(lf,'ment  of  the  Court 
of  Queen's  Bench  for  Manitoba,  followini,^  the  ju<l,<jfni<'nt 
of  the  Siij)rcmt»  Court.  The  judgments  under  appeal 
qiia-hed  certain  by-laws  of  the  city  of  \Vinnipe,L(, 
which  iiuthorixed  assessments  for  school  ])urposes  in  pur- 
suances of  th(;  Public  Scliools  Act.  1H!)0,  ft  statute  of  Mani- 
toba to  which  Roman  (.'atholics  and  niendters  of  the 
Chinch  of  KiiU'land  alike  take  exception.  The  views  of 
tlie  Roman  Catholic  Church  were  maintained  by  Mr. 
Barrett;  the  case  of  thi'  Church  of  Kn^land  was  ])ut  for- 
ward by  Mr.  Lou:an.  Mr.  Lo^an  was  content  to  rely  on 
the  arguments  advanced  on  behalf  of  .Mr.  I>arrett ;  wlule 
Mr.  Barrett's  advisei's  wer.'  not  ])repared  to  make  com- 
mon cause  with  Mr.  Loi^an,  and  naturally  wituld  have 
Impu  better  pleased  to  stand  alone. 

■^Phe  controv(>rsy  which  has  i^iven  rise  to  the  present 
litii^nition  is  no  doubt  beset  with  dif!iculti(>s.  The  result 
of  the  controversy  i.s  of  .serious  moment  to  tlw  Province 
of  Manitol)a  and  a  n)atter  apparently  of  det>p  interest 
throughout  the  Domii.  ,ii.  But  in  its  lei^al  aspect  the 
(juestion  lies  in  a  very  nai-row  compass.  The  duty  of 
this  Pioard  is  simply  to  determine  as  a  niatter  of  law 
whether,  accordinj,^  to  the  true  construction  of  the  NFani- 
tolia  Act,  1S70,  havinj^  resj^ard  to  the  state  ofthin;^'s  which 
existed  in  Manitoba  at  the  time  of  the  union,  the  Pri)- 
vincial  LeLOslature  has  or  lias  not  exceeded  its  powers  i 
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Manit(jl»a  becuiiu'  oiu.'  «>t'  the  Pr(;\!'''os  ol  Llit*  Doininiou 
of  Caiiailu  uiidev  tin;  MjinitoliH  Act,  1^70,  whicii  vvjls 
at'tcrwfuils  (-(^ifii  mtd  hy  ai»  liiH).'iiMl  Statutf  known  is 
tlio  iSritisli  Noi-th  AiiKTica  Act,  IS71.  Ilororc  tlio  ntn  .u 
it  was  not  an  iiidopciuu'Dl  Pi <ivin(.-o,  with  a  constitution 
and  a  lt.'gi.>hitiin!  ot  its  uwn.  It  lornieil  part  (jf  the  va-.t 
tcnitoiies  whicli  liclonned  to  the  Hudson's  Bay  Conipatiy 
and  wt'ic  adniinistoir<l  liy  thoii-  (jthccfs  ov  aoiMits. 

'I'hf  Maniluhii  Act.  Is70,  di dared  that  tlie  provisions 
111'  tl'c  liriti-^Ii  .Nor'Ji  Anio'ica  Act,  1M(;7,  .>  itii  certain 
exceptions  not  material  to  thi'  |ir''-ent  <|UCHtion, should  !iC 
aj)plical>le  to  lilt  I'rovinee  ol'  Manitohii,  as  if  Ahinitoi».'i. 
had  lieei!  one  of  tlie  Provinces  originally  united  hv  tie 
Act.  It  estaltlislied  a  le^dslatni'c  for  Maiutoba,  consistinij 
[4.')2]  of  a  legislative  c-nnci!  and  a  leL;islati\e  assend)ly,and 
procei'ded.  in  si'ct.  2l',  (<•  re-en;irt  with  sonic  niodiiications 
tlu'  provisions  with  :'<';'ard  to  education,  which  an- 


to    'le 


foiind  iji  si-ct.  !>:}  of  the  British  North  America  Act,  l.Sf'T. 
Sect.  2*2  of  the  Manitoha  Act,  so  iar  as  it  is  material,  is  in 
till'  foliowini!;  terms  : — 

"In  and  foi-  the  I'rosince  the  said  Lo^dslature  niiV 
e.KcIusiveiy  it.ake  laws  in  relation  to  education,  sulj'Ct 
and  accordinij;  to  the  following"  jjrovisions  : — 

"(1)  Nothinn;'  in  ajiy  such  law  shall  prejudicially  affect 
anv  riL,dit  or  pi  i\  ilo'_;t'  witli  resp-ct  to  dcnominati<j:.al 
schools  which  any  chi-.s  of  pensons  have  hy  law  or  practice 


111 


tho   I 


i'o\  nice  a 


t  tl 


le  union. 


Then     follow     two    other    salt-sections.      Suh-secl.     2 


irives  an 


m 


)eal 


as 


it  is  termed  in  the  Act,  to  the  Gi  v- 


ernor  (Jeneral  in  Council  fi'oni  any  actor  decision  of  to 
Le<rislature  of  the  I'rovinee  or  of  an\'  I'lovincial  autii- 
ority  "  allectinL;  any  riuht  or  privilege  of  the  Protestant 
or  lloman  Catholic  nnnority  of  the  Queen's  sidijects  in 
relation    to    education."      Siih-.sect    .'i    leserves    certain 
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to  ilu'  Doniiiiioii  PurliaiiK  nt  in  tlie  evt'ut         ihicj 


limited   j)o\Vfi\ 

of  the    Provincial    Legislature    /ailinu    to  comply     with 
•nients  oi'  the  section  or  iiu-    tiL-cision   of    die 


tl 


le  requm 


Ctov.'rm.r-Cjleneral  in  L'ounci 


At  tl 


li;    CoiiiliU'no'meliL  o 


t   ihf  ariaimenl  ji  doiilit    was 


su^gt.suil  as  to  the   omiK'tency  of  the   ]>r(.!SL'ni.  a]>])eal    i 
conseiiiience  of  the  so-ealle<l  aiipeul  to  the  (iovornor-Cicn- 
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l.-.l    l.v   th..'   Act.     IJul    th.jr   Lord-     •^'^^Jnr.^nt. 


.>  (|i)  not  o 


mv(i!\( 


iitistied  that  the  pnjvi>ion>  of  suh-socts.  -J  and 
j'l'nite   to   witlidraw   sufli   a   ijuestion  as   that 
•  1   in   tilt-  jire-ent  ca-^e  fi-om  the  jurisdiction  of  the 


ordinarv  inliunais  oi  tue  counti 


Su!i-.stct' 


1    •) 


::  ant 


<<i 


St't 


•t.   l'-  of   the  Man  ill 'ha    Act, 


isyo.  ilitl'er  iini  slio'litly  from  the  corresrondino'-uii-sccts. 
ot  sect.  !»•;  of  the  liritish  Norrii  America  Act,  l.S(i7.  The 
ly  important  (<iHerencr  is  that  in  \])i'  Manitoha  Act,  i 


on 


8ub-st'Ct.  1,  the  \v<>i-<l 


i)\- 


iw 


W(»r<i.s  "  or  p!-;u'tice 
.spondin^'  passa,i,'e  i 
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hiel 


folhnved    h; 
th 
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[he 


1  ^\n   not   occur  ni    tiie    cone 


esc    Wolds     u  t 


n  the  l»iit,i^li  North  Anniica  Act,  LsG? 
•re    no    dunhi     intro<luced    tu    meet  tl 


le 


Th 

Kpeeial  case  of  a  country  which  had  not  as  yet  enjoyed 
the  se(.'urity  of  laws  piopoily  so  called.  It  is  not,  pur- 
[+o;-{]  hups,  vcr\'  easy  to  define  precisely  the  nica»dn<.^  of 


such  an  expression  as  "  liavnig  a  right  or  privilej^'e  by 
practice."  l)Ut  the  oltject  of  tin-  enactnu'iit  is  tolerably 
clear.      Kviilently  tlie  word  "  practice"  is  not  to   bo  con- 


the  f 


orce  ol 


aw 


stiui'd  as  c(piival«'nt  tt)  "custom  having 
Their  L(jrdships  are  convince'd  tliat  it  must  have  been 
the  intention  of  the  IjC'dslaiure  to  iireserve  everv  letifal 
rigliL  or  privilegi!  and  evei'v  beiietit  or  advantage  in  the 
nature  of  a  right  oi'  privilege,  with  respect  to  fleiionima- 
tional  schools  which  any  class  of  i»ersons  practically 
enjoyed  at  tlic  time  of  the  union. 

What,  then,  was  the  stat«'  of  things  when  Manitoba 
was  admitted  to  the  union  '  On  this  point  there  is  no 
disjiute.     It  is  agreed  that  there  was  no  law  or  regulation 
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or  or<linan('(i  with  respect  U>  e»liication  in  force  nt  the 
time.  TlnM-e  were  tlierefore,  no  riglitsor  piivilet^es  with 
rc.sp(!ct  to  (lenominational  schools  existinj,'  by  law.  The 
pT'fietice  which  ])revailed  in  Manitol»a  before  the  union  is 
also  a  Tnatter  on  whicli  all  parties  are  atj^i-eed.  The  state- 
ment on  the  subject  by  Archbishop  Tache,  the  Itoman 
Catlicjlic  Archbishop  of  St.  Boniface,  wiio  has  j^iven  evi- 
dence in  P>arrett's  case,  has  been  accepted  as  accurate  and 
comj)leLe. 

"  There  existed,"  he  says,  '•  in  the  territory  now  con- 
stituting the  Province  of  Manito])a  a  number  of  eflective 
schools  for  children. 

"  These  schools  were  denominational  schools,  some  of 
them  bcina  reijulated  and  controlled  bv  the  Roman  Catho- 
lie  Church,  and  others  by  various  Protestant  denomina- 
tions. 

"  The  means  neces.sary  forthe  sui)i>ort()f  Roman  Catholic 
.schools  were  supplied,  to  some  extent,  i-y  school  fees,  j)aid 
by  some  of  the  jiarents  of  the  children  who  attended  the 
schools,  and  the  rest  were  paid  out  of  the  funds  of  the 
Church  contributed  by  its  members. 

"  l)urin,iL(  tlie  pei'iod  refern-d  to  Roman  Catliolicshad  no 
intei est  in  or  control  over  tiie  schools  of  the  Protestant 
denonur\ations,  and  the  members  of  the  Protestant  denomi- 
nations had  no  interest  in  or  control  over  the  schools  of 
the  Roman  Catholics.  There  were  no  public  schools  in 
the  sense  of  State  .schools.  The  members  ot  the  Roman 
[45  4-]  (Jatholic  Church  supported  the  schools  of  their 
own  Church  for  the  bencHt  of  Rotuan  Catholic  child- 
ren and  were  iiot  under  olili^'ation  to,  a!id  did  not  contri- 
bute to,  the  support  of  an}' other  schools." 

Now,  if  the  state  of  thini^'s  which  the  archbishop  des- 
cribes as  existinjif  before  the  u.nion  had  been  a  system 
established  by  law,  what  would  have  been  the  rights  and 
privileges  of  tlie  Roman  Catholics  witli  respect  to  denomi- 
national schools  '      They    would    havt    had  by   law   the 
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rjfht  to  estalilisli  schools  at  their  own  expense,  to  main-  i892 
tain  their  schools  l»y  .'-.chool  fees  or  voluntary  contri- 
butions, an<l  to  conduct  theiu  in  accordance  with 
thrir  own  reli.i,'ious  tenets.  Eveiy  other  rt'li^ious 
body  wliicli  was  eni,':ii;ed  in  a  similar  woik  at  the 
tinv    of    the    union    would    liave    hnd    precisely    the 

same      li'^ht      with      respect    to    their    denominationnl  

schools.  Po.-^sihly  this  riglit,  it'  it  had  been  dttiiu-d  or  Judgment 
recoi,'nised  by  positive  enactment,  mifjfht  have  had  attach- 
ed to  it,  as  a  necessary  or  appropriate  incident,  the  riuht  of 
exemption  from  any  contribution  under  any  circumstances 
to  schools  of  a  different  denomination.  l*>ut,  in  their 
Lordships'  opinion,  it  would  be  ,1,'oing  much  too  far  to 
hold  that  the  establishment  of  a  national  sy.stem  of  edu- 
cation upon  an  unsectarian  basis  is  so  inconsistent  with  the 
rififht  to  set  up  and  niaintain  denominational  schools  that 
the  two  thint^'s  cannot  exist  together,  or  that  tlu^  exist- 
ence of  the  one  necessarily  implies  or  involves 
imnmnity  from  taxation  for  the  purj)ose  of  th(i  other. 
It  has  been  objected  that  if  the  rights  of  Roman  (.'atholics 
and  of  othei-  religious  bodies,  in  respect  of  their  denonn- 
uational  schools,  are  to  be  so  strictly  measured  and 
limited  by  the  practice  wliich  actuall}'  prevailed  at  the 
time  of  the  union,  they  will  be  reduced  to  the  condition 
of  a  "  natui'al  right"  which  "does  not  want  any  legisla- 
tion to  protect  it."  Such  a  right,  it  was  s;iid,  (;ann(<t  be 
called  a  privilege  in  any  proper  sense  of  the  w(,rd.  If 
that  be  .so,  the  only  result  is  that  the  protection  whieh 
the  Act  purports  to  extend  to  rights  and  privileges  exist- 
ing "  by  ].ractice  "  has  no  more  operation  than  the  pro- 
tection which  it  purports  to  afford  to  rights  and  privi- 
leges existing  "  l)y  law."  It  can  hanlly  be  contended 
that,  in  order  to  give  a  substantial  operation  and  effect  to 
a  saving  clause  expressed  in  general  terms,  it  is  incum- 
bent upon  the  Court  to  discover  privileges  which  are  not 
[45.5]  apparent  of  themselves,  or  to  ascribe  distinctive 
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1802  JinW  pL'CuIiuf  It'utunis  to  ri(,'ht,s  which  se^'iii  to  be  of  such 
a  coiniiMJii  type  as  not  to  deserve  sp'  cial  notice  or  require 
special  [iroteciion. 

Manitoba  havinj^  been  coiistituted  jt  Province  of  the 
Dominion  in  bS70,  th.'  {Provincial  LcLjishiture  lost  no  time 
in  dealing  with  tlu!  (pit'stion  of  eijnca'ion.  In  1.S71  a  law 
was  passed  which  establisheil  a  systeuj  of  <lenominational 
Judfniient.  educfttion  in  the  connnon  schools,  as  they  were  then 
calj.'d.  A  iioard  of  education  was  formed,  wliich  was  to 
be  di\ided  into  two  sections,  Protestant  and  Roman 
Catholic.  Each  .-ection  was  to  have  under  its  control 
and  inanaLcement  tlie  discipline  of  the  schools  of  the 
section.  I'nder  tlie  Munitolm  Act  the  Province  had  been 
dividetl  into  Iwenty-four  ekvtoral  divisions,  for  the  pur- 
pose of  electiuL,'  mend)ors  to  serve  in  the  Leyfislative 
Assend)ly.  By  tlie  Act  of  1<S71  tnich  electoral  division 
was  constituted  a  school  district,  in  the  tirst  instance. 
Twelve  electoi'al  <livisions,  "  compiisin<4"  mainly  a  Piotest- 
ant  poiudatioTi,"  were  to  be  considered  Pi'otestant  school 
districts;  twelve,  "  comprising;  mainly  a  Roman  Catholic 
pcjpulation,"  were  to  be  considered  Roman  C/atholic. school 
districts.  Without  the  special  sanction  of  the  section 
there  was  not  to  lie  more  than  one  school  in  any  school 
district.  The  male  inhabitants  of  (!ach  scliool  district, 
a.ssembled  at  an  ainiual  meelini^,  were  to  <hx'ide  in  what 
maimer  they  should  raise  their contiibutions  towar.ls  the 
sn[)poit  of  the  .school,  in  addition  to  what  wa.s  derived 
from  pul)lic  funds.  It  is,  perhaps,  not  out  of  place  to 
olr>serve  that  one  ot  the  moiles  prescril)ed  was  "  assessment 
on  the  pioperty  of  the  school  district,"  which  must  have 
involved,  in  some  cases  at.  any  rate,  an  assessment  on 
Roman  Catliolies  for  the  support  of  a  Protestant  .school, 
and  an  assessment  on  Protestants  for  the  support  of  a 
Roman  Catholic  school.  In  the  event  of  an  assessment 
there  was  no  provision  for  exemption,  except  in  the  ea.se 
of  the  father  or  Ljuardian  of  a  school  child,  a  Protestant 
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ill  !i  Ri)inan  Catholic  sclidol  district  or  a  Runian  Catliolic 
in  !i  Protestant  scIhxiI  .Jistrict  — who  inii^'ht  cscaiif  hy  scnd- 
iiiL'  tlic  child  to  the  school  ol"  the  iu>are.st  tlistrict  of  the 
Other  section  and  coiitrihutinn'  to  it  an  amount  etntai 
to  wliat  h<(  Would  liMve  paid  it*  he  had  lie](»n<^cd  to 
tliat  district. 

The  laws  ivlatini;'  to  e<liieation  were  nKjdified  from 
[4-jG]  time  to  time,  hut  the  system  of  denondnational  .indsnuHnt 
education  was  maintained  in  full  vii,^oui'  utitil  IS'.K).  An 
Act  passerl  in  l^.Sl,  I'ollowin^-  an  Act  of  187o,  provided 
umouL,'  othei'  thiiiL^s  that  the  e->tahlishment  of  a  school 
district  of  one  denomination  shouM  not  prevent  the 
establishment  of  a  school  district  of  the  other  denomina- 
tion in  the  same  place,  and  that  a  Protestant  and  a 
Roman  (.'atholic  district  ndght  include  the  same  territory 
in  whole  or  in  part.  From  the  year  IS7G  until  ISijO 
enactments  were  in  force  deelaiine-  that  in  no  case  shouhi 
a  Protestant  ratei>ayer  1m;  obliffed  to  ])ay  for  a  Roman 
L'atholic  schooi  or  a  Roman  Catholic  ratepayer  for  a 
Protestant  school. 

In  1^90  th"  policy  of  the  las!  nineteen  years  was 
leverscd  ;  the  denominational  system  of  public  etUica- 
tioii  was  iMitiri'ly  ^wept  away.  Two  Acts  in  relation  to 
education  were  passed.  The  tirst  ('>']  \'ict.  c.  .*)7)  estab- 
lished a  Department  of  Kducation  and  a  b(nird  ct>nsistint;- 
of  >even  mendiers,  known  as  the  "  Advisoiy  Roanl." 
Four  membeis  of  ti\e  board  were  to  lie  ajipointed  by  the 
Department  of  Kducation.  two  weie  to  be  elected  liy  the 
pul>lieand  hieh  school  teacher-*,  and  the  .seventli  member 
wa.s  to  be  ap])ointed  by  the  Cniversity  Council.  One  of 
the  powers  of  the  julvi.soiy  lioard  was  to  prescribe  the 
forms  of  religious  exercises  to  be  u>j'd  in  llu;  schools. 

The  Public  Schools  Act,  IS'IO '.").{  Vict.  p.  :is),  enacted 
that  all  I'rotestaJil  an<l  Roman  Catholic  school  districts 
should  1)6  subject  to  the  ])rovisions  of  the  Act,  and  that 
all  public  schools  should  be  free  schools.     The  provisions 
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18y2         of  the    Act    with   rej^anl    to    ivli^ioiiM    exercises    aj'e    a.s 
^^         follows: — 

"((!)  Ilelinioiis  exercises  in  tlie  jiul)Iic  schools  slmll  he 
cuii«lti(te<l  acconlincf  to  the  re<,'ulations  of  the  uilvisoiy 
)K)iii(h  'I'he  (iiiie  for  such  rehijious  exercises  sliall  he 
just  hefnrc  tlie  closiii<j;  hour  in  the  iiftcrnoon.  In  case 
the  parent  or  ^iianiian  of  any  pupil  iiotilies  the  teacher 
Jud^rrneiit.  that  he  does  not  wish  such  puj'il  to  attend  such  reli;L,dous 
exercises  then  such  pupil  shall  Ite  tlisinissed  hcfore  such 
relii^'inus  exercises  take  place. 

"(7)  Religious  exen  ises  shall  he  heM  inapuhlicschool 
entirely  at  the  option  of  the  school  trustees  for  the  dis- 
trict, and  upon  receivin<,'  written  autlun'ity  from  the 
trustees  it  shall  i>e  the  duty  of  the  teachers  tn  liold  such 
religious  exercises. 

[457]  ■'  (^>)  1'he  |)uMie  schools  shall  be  entii'ely  non- 
sectarian,  and  no  religious  exercises  shall  l>e  allowed 
therein  except  as  above  provided." 

The  Act  thi'u  provides  for  the  formation,  alteration, 
and  union  of  school  districts,  for  the  election  of  school 
trustees,  and  for  levying  a  rate  on  the  taxable  property 
in  each  school  district  for  scIk^oI  purposes.  In  cities  the 
numicipal  council  is  i-eipiiredto  levy  and  collect  upon  the 
taxable  pi-operty  within  the  municipality  such  sums  as 
the  school  trustees  may  require  for  school  [)urposes.  A 
portion  of  the  legislative  giant  for  educational  purposes 
is  allotted  to  puldic  seliools  ;  but  it  is  provided  tliat  any 
school  not  conducted  according  to  all  the  provisions  of 
the  Act,  or  any  Act  in  force  for  the  time  being,  or  the 
regulations  of  the  Department  of  Education,  or  the  advis- 
ory boai'd,  shall  not  be  deemed  a  public  .school  within  the 
meaning  of  the  law  and  shall  not  participate  in  the  legis- 
lative grant.  Sect.  141  provides  that  no  t(  aeher  shall 
use,  or  permit  to  be  used  as  text  books,  any  books  except 
such  as  are  authorized  by  the  advisory  board,  and  that 
no  portion  of   the  legislative  grant  shall  be  paid  to  any 
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.scliool  in  wliicli  unauthorized  lio()k->  are  us^il.  Tlien 
tlieiv  are  two  sections  (I7JS  an<l  17!>)  wliidi  call  foi'  a 
passinf^  notice,  liecause,  owin;;  u]>[)art'ntly  to  snniL'  niis- 
appn  liensioii,  tliey  are  sp(jken  of  in  fne  of  tlu' ju(l;L,MMent.s 
uiukr  appeal  as  if  their  ell'ect  was  to  confixate  Uoniaii 
Catholic  jiiopcity.  They  apply  to  cases  wIkic  tlie  same 
tcnitorv  was  coNcri'd  I'V  a  I'lottstant  school  district 
and  I'V  a  Itoiiian  (.'atholic  district.  In  such  a  ( ase 
Roman  C'atliolics  were  really  placed  in  a  better  position 
than  I'rolt stants.  Certain  exemptions  wcic  to  Ic  made 
m  their  hiNour  if  the  assets  of  their  district  excei-ded  its 
liahilities,  or  if  the  liahilities  of  tlic  Protesiunt  school 
tlistrict  exceeded  its  assets.  h\i\  no  corresp(jndin<^ 
exeuiptions  were  to  he  nuide  in  the  case  of  iVotestants. 
Such  heing  the  n)ain  ])iovisions  of  the  ruhlic  Schools 
Act,  IhOO,  tlieir  Lordshij»s  have  tc  determine  whether  that 
Ai.t  prejudicially  atfects  any  ri^d)t  or  privile^jje  with 
lopect  to  denonunational  schools  whicli  any  class  of 
persons  hinl  liy  law  or  practice  in  the  Piovince  at  the 
union. 

NotwidistuiHlin;^  tin-  I'uhiic  Scliools  Act,  liSOO,  Koman 
[4r)Sj  Catholics  and  niemlters  of  every  other  religious 
bodv  in  Maniioha  a)('  free  to  estahlisli  schools  thi<;u<di- 
uut  the  Province  ;  they  are  free  to  maintain  their  schools 
by  scliool  fees  ur  voluntary  suliscriptions  ;  ihey  aie  free 
•.'■  conduct  theii' schools  according'  to  their  own  reli<dous 
tenet  without  molestation  oi- interference.  No  child  is 
compelled  to  attend  a  public  school.  No  special  advan- 
tage other  than  the  advantage  of  a  free  education  in 
schools  con(hicted  under  public  management  is  held  out 
to  those  who  do  attend.  But  then  it  is  saiti,  that  it  is 
impossible  for  Rouuin  Catholics  or  for  members  of  the 
Church  of  England  (if  their  views  are  correctly  repre- 
sented by  the  Bishop  of  Rupert's  land,  who  has  ^/iven 
eviilence  in  Logan's  case)  to  send  their  children  to  public 
schools  where  the  education   is  not  superintended  and 
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(liivptcd  Ity  the  iiMtlioiiticM  of  their-  Church,  an<l  that 
thcipfofi'  Floinau  Catliolics  ami  iik'HiIxts  of  the  Chnrch  of 
Kn^jhmd  who  arc  tuxcMl  for  imhlic  schools,  aiul  at  the 
saino  time  feel  themselves  comj»elle(l  to  support  thi'ir  <»wii 
schools,  are  in  a  less  favourahle  position  thuii  tiiosts  who 
ran  fake  mlvantaLje  of  the  Irce  e<incation  j)rovitkMl  by  the 
Act  of  ISOO.  That  may  lie  so.  I»iit  what  ri^Mit  or  pri- 
vile^^e  is  violated  <jr  pi'ejmlicially  aHected  l»y  the  law  ? 
It  is  not  the  law  that  is  in  fault.  It  is  owiu^  lo  rclii,nous 
convictions,  which  everyhody  must  re,sj)ect,  and  to  the 
tcjichini,'  of  their  ('hurch,  that  Roman  < 'atholics  and  the 
memhors  of  the  C'hurch  of  Kn;,diind  find  ihemselves 
unahle  to  partake  ot" advantages  which  the  law  ofiera  to 
all  .-dike. 

Thi/n-  Lonlships  are  sonsihlc  of  the  weii^ht  which  must 
attach  to  the  inninimous  decision  of  the  Sujjreim;  Court. 
'riu,-\  have  anxiously  considerul  tlie  aide  and  dahorate 
iuil;;nu'nts  l»y  wliich  that  d(.Mrision  lias  Iceii  supported. 
But  they  are  unable  to  a;^a"ee  with  the  opinion  wliicli 
the  learned  jutli^es  of  the  Supreme  Court  have  expressed 
as  to  th(!  rii^dits  and  privilei^'cs  of  lioman  (Catholics  in 
Manitoba  at  the  time  of  the  union.  They  doubt  wdiether 
it  is  perndssiblc  to  refer  ro  the  coursv  >tf  leijislation 
between  ls7l  and  LSOO,  as  a  uu-ans  (jf  throwini,'  li;.,dit  on 
the  previous  practice  or  on  the  construction  of  the  savinj^ 
clau.sf  ill  the  .Manitoba  Act.  They  cannot  assent  to  the 
view,  which  seems  to  be  indicated  by  one  of  the  members 
of  the  Supreme  (Jourt,  that  public  .schools  under  the  Act 
[4')'JJ  of  I  Hi>0  are  in  reality  Protestant  schools.  The  Legis- 
lature has  »ii  v-laied  in  so  many  words  that  "  the  pul>lic 
schools  shall  be  entindy  unsectarian,"  and  that  principle 
is  carried   out  throujjhout  the  Act. 

With  the  }>olicy  of  the  Act  of  1SJ)0  their  Lordships  are 
not  concerned.  But  they  cannot  help  observinj,'  that,  if 
the  views  of  the  respondents  were  to  prevail,  it  would  be 
extrenudy  difficult  for  the  Provincial   Lefrislature,  which 
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Jl  iH.MKMS    IN    Si  I'KKMK    Cot  IIT    OF    CaXADA. 
[n<l,.,rtnl  1!)  C„n.  S.   <'.  li.  374.] 
Urn  II 11:,  ''..J.  : 

Tliis  is  ail  ii|>|<liciitiiin  t..  (|iiii.sli  tun  by-laws  of  tlic  muiiicipiil  cor- 
|MPiafiuii  of  the  city  <>f  Wiimipei,',  wliitli  wito  jiussod  for  luvyiiiv;  n 
rati'  fi  r  iininii'ipal  and  si'Ikm.I  |.iiriM..si's  in  that  I'ity  for  tlu;  year 
I'^'.M),  .mil  tiii'v  a.s.sfsa  all  loal  ami  |iLr.-oii!il  propiTty  in  tlm  city  for 
[.■t8;{]  siu-li  luirpose.  It  \h  aakt'd  that  these  )»y-!a\VM  lie  (|iiaslu'(l  for 
illi'Vjality    oil    the    followinj^,  anions   other  ;f|ounil,s  :   That   I 
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hy  tlie  saitl  l)y-]a\v.s  the  ainoiiiits  to  he  levied  for  school  imriH.ses  for 
the  I'l'otestatit  and  Uoniaii  Catholic  schools  ale  united,  and  oiu'  rate 
levied  uix. 11  I  rotestaiits  ami  Jtoiiian  Catholics  alike  for  the  whole 
sum. 


It  iiiiiHt  he  assumed  that  in  !uf,'islatin},'  with  reference  t 
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has  hccn  I'litiustrd  with  the  exidu.sive  power  of  makin;,'  mv2 
la.vs  rt'liitin^'  to  nhu'iitioii,  to  provide  for  the  nlucational 
wants  ot  the  iiioi>;  sparsely  inhahited  tlistricts  of  a  coun- 
try almost  as  lar;,'u  a.s  (Jretit  iWitaiii,  and  that  the  powers 
of  the  Le;^'isliiture,  which  on  tin;  face  of  the  Act  appear 
so  lai'fe.  would  he  limited  to  tiie  useful  but  somewhat 
hiunble  otKce  of  iiiid<iiiLC  leLjuIntions  for  tin;  sanitary 
conditions  of  schoolhouses,  im[)osiiiL,'  j'ates  for  the  sup-  JudKnn-nt 
port  ordt'iioniinatiotiiil  schools,  enloicin'^  the  compidsory 
atteiidiinco    of  scholars,  ami  matters  of  that  sort. 

In  the  result  their  Lo'dships  will  humbly  ailvi^e  Her 
Maje.-ty  iliiit  lliese  appeals  oui,diL  to  be  allowed  with 
costs.  Ill  the  CU}/  of  Winnl/x'tj  v.  linrirtl,  it  will  bo 
jiroper  to  reverse  the  o/<'er  of  the  Supromr  ( 'mirt  with 
costs  and  to  restore  th^.  jud'^nncnt  of  the  ('oiirt  of(j)ue(n's 
lUnch  Foi  Maniloliji.  In  the  Citij  of  Wlmn/H;/  v.  Ijoijon 
the  order  will  lie  to  reveisc  the  jud<fment  of  the  ( 'ourt 
ol'  Queen's  Hench  Jind  to  dismiss  Mr,  Loj^ran's  appplica- 
tioM,  and  disejiariro  the  rule  nisi  and  the  ride  absolute 
with  cost.-.. 
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cnnstitutioii,  iiiid  thcj'  must  liiivc  kimwii  full   wt-ll  tluit  at  that  time 
tluTf  wiTc  im  schiM.j.s  I'.stahlislii'd  l)y  law,  ivlij^ious  nv  .secular,  |>u1p- 
lii:  nr  .sectarian.      In  siuli  a  .state  of  affairs,  and  haviiii,'  leferenct,"  t<i 
the  eondii  ioM    of   the   ]tii|Mdatiiin,   and   the  (leep   interest    felt   and 
slrciUL,' "pinions  ontertaiiied  (in   the   suhject   of  separate  .schools,    it 
cannot  Ite  supposed  tiiat  the  lA'^islature  had  not   its  attention  more 
particularly  directed  to  the   educational  institutions  of   Manitoha, 
and  moi-e  espi-cially  to  tin-  schools  ihen  in  practical  operation,  their 
constitution,  mode  of  support  and  peculiar  cliarucler  in  m.ittiis  oi 
ridit»ious    instruction.     '|\i  have  overlookeil  consideratioi      of  this 
Ivind  is  to  impute  to  I'arli.iment  a  dei^Mee  of  short-siyhtediie-s  and 
indilference  which,  in  \  iew    of  thi'  discu.ssions  rel.atin>4  to    separ.ate 
schools   which  had   taken    |)lace   in   th;-  older  Provinces,   or  some 
of  tiieni.  and  to  theextiemt!  vii,'ilanoe  with  which  educationa'  ipies- 
tions  are  sc  inni'd  ,ind  lie  importance  attachi'd   to   tliem,  more  '>:w 
ticidarly    l>y    tlie   Catholic  Cliurch    as    li'stilied  t'l  liy  .Mouseiviu'm 
Tiiche,  cannot  to  my  mind  he  for  a   moment  enti'ilained.      Ke.id   in 
the  li'.4ht  of  cou.sideratious  such  as  tlu'se  must    \ve  not  conclude  that 
the  lieifislature  will  wi'ii;hed  its  Iaii'..,'ua!,'i'  and   intendeillii.it  ivery 
Woi'd  it  used  shouhi  have  lorce  and  ett'ect  f 

Tile  Uritish  North  America  .\cl  conters  on  the  Loivil  Le^isiaf uie 
[.■{S4|  the  eschisive  power  to  make  laws  in  relation  to  e.luca- 
tion,  provided  nothin;^  in  such  laws  shall  prejudici.ally  \ti'ect  any 
ri,L;ht  or  privilei,'e.  with  respect  i'>  di'nomiuational  su'liools,  which 
any  class  of  per-."iis  hid  Ity  l.aw  in  the  Iroviu'c  at  tli«  union.  t>u' 
the  .M.Miitolia  Act  >,'oes  nmch  furlhei' and  declares  th.vl  nothiui:  in 
siuh  l.iw  sh.ill  prejudicially  .ill'ect  any  rii,dit  or  privile<,'e  w  itli  ri-s]>cti 
to  denomiii;ition.il  .school.^  which  any  class  of  persons  had  'ly  law  or 
practice  in  the  l'io\iiue  at  the  union.  We  are  now  pr.ictualiv 
asked  t)  ri'ject  the  words  "or  pvactici*"  and  construe  the  statute  as 
if  they  hail  not  heen  used,  .ind  to  read  tliis  ri'stricti\e  ciau-e  out  of 
♦  he  statute  as  heiuLC  inajiplicalile  to  the  fxistini,'  state  of  thini,'s  in 
Rlanitoliji  it  the  union,  whereas  on  the  contriry,  I  iliinlc.  liy  the 
in.serlion  of  the  words  •"or  practice'  it  was  made  i  radically  appli- 
cahle  to  the  condition  at  thetimo  of  the  eilucatioii'tl  institutions, 
vhich  wetv,  uU'|Uesi  ioiiaiily  and  solely  a.-,  the  oN'iihnce  shews,  of  a 
(leiiominat  ion.'d  I'h.'uacter.  It  is  clear  I  iiat  at  the  t  mie  or  t  lie  pas^ 
in'4  of  th  '  Alanitoii.i  \ei.  no  ilas.  oi'  persons  liad  l>y  l.iw  .iiiy  ri,'lits 
or  privilc'..,'es  secui'cd  to  them  ;  ho  if  we  reject  he  word.'i  "o  prac- 
tice" as  mianiii'4les(i  .ir  inoperative  we  nhall  he  practically  cNpuiiu'- 
\i\<>  the  whok)  of  the  restiictivn  cliiuse  from  tho  statute,  I  know  of 
no  111  !•  of  coHsi  ruti  ion  to  justify  sin-h  .i  proceeding  mdess  the  c.au-p 
is  wholly  unimdliv Me  or  iii.apal>le  of  ,iny  reasonal'ie  construct  ion. 
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Tlu'  wnnls  used,  in  my  upiiiidii,  ixn-  n{  no  doubtful  JMipott,  but  aro, 
the  contrary,  plain,  certain,  anil  unaiiiliiyuous,  and  must  ho  read 


on 
ii\ 
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thfir  ordinary  u'rainmalieal  House,      EU'ecl  sliould  hr  ^,qvon  (o  all        (^ 


irv  Of 


tlie  won 


Is  in  tlie  statute,  notliiii:,'  adding  thereto  uothiiiL,'  diminiali. 


WlNNM'KO 


luj,' therefrom,    as 


as   said  l>y   Tindall,   CI.,    in   Kfintt  v.   Wdh       u 


VUllKTT. 


[.'{^tr>]  The  Leyisiafure  must  he  understood  to   mean    what  it   has     \y 
plainly  exjjressed,  and  this  excludes  construction.     .See  Ilex  v.  Una- 


City  ok 

INMl'Kii 


UMl'l 


(•2). 


it  is  a  settliil  (iiioii  of  construction  that    no  ilau.se,   sentence,  or 
wold  sii.'dl  he  construed  supeiHuous,  void,  or  insii^nilieant  if    it  can       *-"*j^ 


Lfxi.w. 
Sir.  C. 

C.WAIi.V. 


he  pie\ented.     See  /•«</.  v.  Ili.'iliiifi  (if  O.ifniil    (li).  Ritchie,  C.J. 

Wliile  it  is  ipiite  clear  that  at  the  time  of  the  passini,'  of  thirt  Act 
tlicie  were  no  dciiomiiial  ioual  or  oii'tr  schools  eital)iished  and 
recoi«ni3od  hy  law,  it  is  ei|iialiy  clear  that  that  there  was  at  that 
lime  in  actual  operation  or  practice  a  system  of  denomination.al 
schools  in  iManitooa  well  estiddished,  and  the  ile  fa'-to  rights  ;iiid 
privilei,'es  of  which  were  enjoyed  hy  a  lar^ce  class  of  persons,  ^\'h.lt 
then  was  iliere  mole  rea.sona1)le  than  that  the  Legislature  should 
protect  and  |ireservo  to  such  class  'if  persons  those  riiilits  and  pr;\i- 
lei,'es  they  enjoyed  in  practici-,  thoui^h  not  tlu'retofore  secured  to 
them  hy  law,  hut  which  the  Dontinion  Parliament  appear*  to  have 
dcemeil  it  just  should  not,  after  the  eoniiiiLj  into  operatii  n  of  'he 
new  pro\  ineial  constitution,  he  jirejudiciidly  aflbcted  hy  tlu'  action 
of  the  l.oeal  Lei^islatiU'o  '. 


I  qui 


pu'e  ai,'riM' 


wi 


th  tU'  case-^  cited  hy  tlu'  leaineil  ( 'hief  .lustiee  of 


Maiiitolii  as  to  till'  I'lllcH  I'y  which  tlie  Act  siiould  he  eonsl  r(k'a.  1 
.-e^'ree  that  I  he  ' 'oint  uuist  look  not  only  al  ilu'  words  of  the  statute 
hut  at  tiie  cause  of  mai- iie^  il,  to  aM'ertain  tlie  intern.  When  we 
Hud  the  I'arlianu-nt  of  (J.-.nada  alterim,'  and  addui.;  to  the  lali- 
ifuaue 

tjoll 

th.it  it  w.is  iloue  atlvisedly  !  What  alisurdily,  iuc<»nsistency,  in. 
justice,  or  contradiction  is  thi;re  in  !,'ivin;,'  tlu'  words  "or  prac- 
tice    a  literal  loiistriictioii,   more  especially,  as  1  have  endeavoured 


if  the   hritisli     Noith   America   Act    iiy    iiisertiin;  a  liniit.a- 
iioi  in   tiie  liiitisli   North  Amei  le.i  Act.  musi    we  not   conclude 


shew . 


the  literal    meaiiiiiij'  is  the  oiil\  nie.iniie' tl 


le  wor.ls  are 


[;iHtlj  capal>!e  of  and  is  I'ntirely  consJNtent  with  tlu'  manifest  inten- 
tion   of    the   Le'^islature,    naiinh,     lo  .ucel    tl 


le  exigencies  o 


f    tin 


couiuiy,  and  cover  denominational  schools  of  (he  class  practically 
in  use  iinil  o|„.iat ion  ?     If  the  literal    meaniii'^    is    imt   to  prc'v.ail 


I   liaxe   \et    lo  luar  wliat  other  im-aninu'  is  to  ho  atlaclieil   to  tl 


10 


(1)  2.Sc<.tt(  N.  li.)  iVU. 


(J)  1  A.  &,  K.  I3ti,  H2. 
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[•A)  \  n   15.  I).  21."..  'Jin. 


fUll 


52 


I'ltlVV    Ciil'.NClL. 


City  ok 

VVlNMl'Kc; 

I'. 
Uauuktt. 

WlNMI'Ki; 
1'. 

L<h;an. 


w< 


•nlH  "or  practice."     If  the  Le<ii.sl<iture  intended  to  protect  the 
clasHesof  |)«'rs(iiis  whn  Imd  founded  ;uii  \.ere  canyint;   "ii  deiKmii- 
natioiial  s(  linols  nf  tlie  rliaiacter  of  those  which  existed  at  tht"  time 
of  tlic  |<assiii;;  of  tlie  Ai-t,  I  am  at  a  hmf  to  know  what  other  words 
they  (  oidd  moir  aptly  have  used.      'I'liey  mii^ht,  it  is  Iriie,  have  said 
*'  wiiiih  any  chiRH  of  persoiiH  has  l»y  hiw  or  usa^e,  "   hut  the   words 
"  pricticf  "  and  "  iisii<^'e  "  are  Hyiionymous.      I  ai^ree,   also,  that  we 
shouM  ascertain  wliat  the  hinL;uaj,'e  of  the  Lei,'islature  means,  in  other 
Hrr~(  ■         words,   to   suppose   that    Parliament    meant    what   Parliament    has 
Canada.       clearly  said. 
Ritcliif,  ('.    '.       I'  cannot  lie  s.iid  tint  the  words  used  do  not  harmonize  with  the 
sul>j<'ct  of  the  enactment  and  the  o!>ject  whirh  '  think   the  Legisla- 
ture hail  ill  view.      If  tin;  Fiei;  statu ri>  intendeil  to  recoifnisi'  denom- 
inili  lual    schools,    how    coidd    they  havtf    used    more    exprl^'^si\^' 
Words  to  iiidiiMti    tlieir   intention,    since   the    words    used,    read  in 
their  onliuary  <i[r<ii!imatical  sense,  admit  of  but   one  meaning,  anil 
therefore  onc!  construction  '     And  we  should  n<  t  speculate  on  the 
intention  of  the  lii".,'is!at  nre,  that    intention  lieiiej  clearly  indicated 
by  the  lan}^ua.:e  nsid,  in  >  ien  of   rln'  condition  of  and  the  state  of 
oducutioii  inth.it   country,     'i'lu'  object  the  LeL,islature  nni.st  h.".  "c 
had  in  view  in   usint,'  tliem,  was  clearly  to  protect  the  ii<;hts  ami 
privileges  with  respei't  'o  denominational  schools  which  any  class  it 
persons  had  by  law  or  practice,  that  is  t-  .say,  hatl  by  usaj,'e,  attlic 
T  (iiiniot  read   the  language  of  the  .\ct  in  any 


on. 


time  of  the  uni 
other  sense. 

[.'W7]  The  decision  of  the  Court  of  New  Hrnnswick  in  the  case  of 
/■.'.!•  /)i((7.  liiiiaiiil  (I)  referred  to  in  the  court  below  has  no  applir;!- 
tion  in  this  case.  That  case  tinned  entirely  on  t'-r-  fact  that  the  I*ari-li 
Sc'iool  \cl  of  New  Ib'unswick,  21  Vict,  c.  !>,  conferri'd  no  IcltmI 
ri:-,dits  on  any  class  of  persons  with  respect  to  deiiominatioii.il 
Bchoiils.       It     WMs    there    simply    determined    that    flu-re  were  no 


ei'al 


11 


'ht 


s    will)     I'espect 


(leiioniinational  schools,  and   thur< 


fore    no     ri^dits    protect  -d    hy  the     Ib'itish     North    America     Act 


a  very  < 


liU'i'ient     ca.se    from     that 


we 


are     now     cal'e 


u|ion   i< 


determine.  It  may  very  well  be  that,  in  view  uf  the  wonlin^' of 
the  British  North  .Anieric.i  .\ct  and  the  peculiar  state  of  ediici 
tional  mailers  in  Manitoli;),  the  Dominion  I'.irliameiit  determincil 
to  onlari^e  the  scojie  of  the  Mritish  North  .Xiuerica  Act,  ami 
protuct  not  only  denominational  schools  established  l)y  law  hut 
those  exist  ini,' in  luactice  for  as  I  am  reported  to  have  said,  ami 
no  doubt  did  .say,  in  Hx  inirtf   liinnml  (I)  tluit  in  tliat  case,    "  We 

(1)  I  I'ui^sley  273  ;   tnt',  vmI.  2,  p.  445. 
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I  list   look    to  llu'  law  as  i 


twasattlif  time  of   tlic  union,  nn 


a  by 


hat  and  that  aloni-  he  governed. 
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Now, 


tn  tlie  otli.T  hand.  Ill  this  caso  we   must   look    to  tlio   prac-      Winnipeq 


tici'  witli  refeiiMi'jf  to  tin-   ciinoiniuational  Mchoois  as  it  oxi.sti-d  at 
tin-  time  of  th»'  jiaKsinj,'  of  tin  Manitoba  Act. 


lUUKKTT. 


That  tliifl  was  thf  vit  w   t.'iki-n    by   the  Li'^n.shitiiri'  of   Manitoba      w 
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INNU'KO 


LO(iAN. 


wouhl  Heeni  to  ]tv  iiidnjatt'il  i.y  thr  IfjiiH'ation  of  that  Province  up 
to  till'  pas.siii^;  of  the  I'liMic  Sell-  <il  \ct,  which  vei-y  clearly  roi'ot,'- 
iiisfd  (k-norninatioiuil  .scIk.'.Im,  and   made  provision  for   th*  ir  main-       Si'i*.  C. 

tiiiaiice  and  support,  providinjf  that  Hnjipoit  for  I'lotestant  schools         ' '_ 

should  Ik'  taxi'd  mi  Protostanis.  and  for  Catludic  schools  slioidd  be  Kitchio,  C.  J. 
taxed  on  Catholics,  ami  <  onfi-rrin;^  tht   iiiana^'ement  and    control  of 
Piotistaiit  schools  on  I'lotistiUifs 


and 


tin- 


lik 


»'   maMaL'ciiK'ni    am 


H  on 


( 'atholii's.      This  (loiiouiinalional 


[.'f.Sh|  control  of  Catholic  sclioo 
system  was  most  fUV'ttually  wiped  < ■lit  by  llic  Public  Schools  Act, 
an  I  Hot  a  ve«tii,'e  of  the  denominational  character  left  in  the  school 
■iVstem  of  Manitoha.  Mr.  .Fustics  Dubuc '^Im's  an  accurate  synopsis 
of  the  legislation  ]irior  to  the  pas^Miii,'  of  the  I'lihlic  S.honls  .Act. 

I  lu' only  (piestioii  it  strikes  nu'  wt' arc  now  tailed  upon  to  con- 
sider is  :  I>oi)»  this  Puldic  School  Act  prejudicially  ath-ct  tlu«  cla.ss 
of  |)cisons  who  in  practice  enjoyed  the  rii^dits  and  privilc;,'es  of  de- 


noiiii 


national  schools  at    the   time  of  the    tuiion 


u»w,  what  were 


the  itMvisions   of  the    Public    Scliools   Act:"     Mr.  .Inslicc    Dubuc 


lik 


ewisi'  1 


lives  a  .synopsis  of  the  Public  Schools   .\ct  a.s  follows 


(His  liordship  Inic  reail  that  portion  of  tin-   judf^'iiient  of  Dnhuc, 


J. 


untl  prouee( 


led;      ) 


Uiii  it  issaidvhat  the  Catholics  as  a  claAs  are  not  prejudicially 
atfected  by  this  .\ct.  Does  it  not  prejudicially,  that  is  to  .say 
injuriously,  di.sadvantai;eoiisly,  which  it  the  meaning,'  of  the  wonl 
"prejudicially,"  atl'eit  tlicm  v^heii  ilicy  are  taxed  to  support  schools 
of  the  heiietit  of  which,  by  their  religious  heliisf  ami  the  rides  and 
priiu'iiiles  of  their  t'hurcli.  they  cannot  louscientiously  avail  them- 
.selves,  and  at  the  same  lime,  by  ctimpellin;.;  them  to  lind  means  to 
support  schools  to  which  tiiey  cjin  conscientiously  si-nd  their  child- 
ren, <>\\  in  the  event  of  their  not  lu'lni^  able  to  tindsuthcient  moans 
to  do  liotli,  to  bi' compelled  to  allow  their  children  to  ^o  without 
either  ii'liifious  or  secidar  instruction  !  In  other  worils,  I  think 
the  Catholics  weredirectly  prejudici.illy  .ilhited  l»y  such  lei,'isl,ition, 


hilt. 


ihetl 


ler   directly    or   indirectly,    the    Local     Le,Msl.il  in 


X'  was 


powerh'ss  to  afFi'ct  them   prejudiiially   in   the  nutter  of  denomina- 
tional schools,    which  they  lertaiiily  did   hv  practically  de|»riviny 


t   ■ 


^>.  .*] 
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[iWn]  thc'iii  of  their  (li'iioiuinatidjuil  Hchixtls  and  oompollinj,'  them  to 
HUpjHirt  s(  huuls  the  hi-ni'fit  of  which  Prdtestivn'  iilone  cnii  I'njoy. 
In  my  oiiiiiinii  the  I'lililic  SlIhmiIs  Act  is  ultra  I'l-s,  and  the  hy- 
la\V8  iif  the  city  nf  \Viiiiii|ici,'.  Nos.  480  and  4H,',,  .shmildlio  (juashed 
and  this  aiipeal  alh»\vod  withcttsts. 

Strono,  ,J.  :  — 

T  have  read  the  jmli^'nntnt  i)re|)arcd  liy  tlie  Chief  .Justice,  and 
entirely  cnu'-ur  in  the  ectnelusiun  at  which  In-  iia.s  arrived,  as  well  a.s 
in  the  rea-suns  he  has  yiven  therefor.  1  have  nothing,'  to  acM  to 
what  he  lias  said. 


[Transhitod,] 


ForuMEK,  .1.  : — 


It  iH  l>y  n  petition  for  the  <|U;ishinu  of  by-lawH  48(t  and  48iT  of 
ihe  municipal  council  of  NVinnijief^  that  the  appellant  has  raised  in 
thiB  case  the  important  i|ueslion  of  the  legality  of  the  Act  n'.i  Vict, 
c.  ;{8,  reHpectini^  the  puhlie  schools  of  Manitoba. 

By  the  two  hj'-Iaws  pas.sed  luuler  the  authority  of  the  new 
School  Act  and  the  j)rovisions  of  the  M\inicipal  Act,  a  tax  of  two 
cents  in  tlie  dollar  is  imposeil  on  the  value  of  real  and  jiersonal  pro- 
perty in  the  city  of  NVinnipev.'.  The  proportion  of  this  tax  appro- 
ated  to  schools  is  fixed  at  4  1-5  millH  in  the  dollar. 

The  t,'round  of  ilk-^'ality  relied  on  is  that  l>y  the  hylaws  a  single 
tax  is  imposeil  uniforndy  on  Catholics  and  Protestants  for  the 
support  of  schools. 

This  fjround  ia  thus  stated  :  -"  Bocau.se  liy  the  said  l»y  laws  the 
aiixunits  to  lie  h'vied  fur  school  purposef<  for  the  Protestant  and 
Catholic  .schools  are  united  and  on«'  rate  levied  upon  Protestants  and 
Catholics  alike  for  tho  wlioli-  sum." 

This  (HiCHtion  camo  hefori'  the  honourable  Jud;,'e  Killam.  who 
deci«ltd  in  favour  of  the  con.stitutiouality  of  the  Act  and  the 
['My  ]  legality  of  the  bylaws  in  ([uestiou.  His  j\idi^nient  has  been 
afliriiH'il  liy  the  'iiajority  of  the  Supreme  Court  of  Manitoba.  Thi.s 
lattt-r  jiiilj,'nient  it  is  whirli  is  now  .submitted  to  the  consideration 
of  this  Court. 

Hy  the  .\ct  .'•.'{  Vict.  c.  38,  the  systi'Ui  of  separate  schools. 
Catholic  and  Protestjint  which  had  been  estalilislu'd  in  accoifhmco 
with  •he  coustitutioiia'  .Act  of  Manitoba,  ;{;{  Vict.  c.  .'$,  vas  com- 
pletely alfilislicd  after  liaviiii;  been  in  force  for  niiieteen  years. 

It  is  important  for  the  decision  of  this  tpu-stion  to  carry  onesidf 
back   to   the  circumstances   which  precede<l  the  ontrance  of  that 
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North  AiiK'riea  Aet    l>y  sect.  (>,'{  WiiH  also  introduced    int..   the   eon 

stitutioii  o*'  Maiiiloha,  and  declared  to  he  applicalile  to  the  separate  Pmimief   j 

schools  which  existeil  in  fact  in  this  territory  I'cfore  its  or^aiii/at  ioii  

into  a  I'ldTJiice.      The  population  was  then  «livided  almost  cuiially 
1)1  t ween  Ctholies  and  I'rotcstantK. 

While  tii'inj,'  to  the  I'rovinct;  the  power  to  le>.'islate  rospccting 
ediuatioii.  met.  'J'i.  siilt-seci.  1  adds  to  the  restrict i'lii  <ontained  in 
sect.  !>;'>  of  she  l?ritish  North  America  Act  of  n.ir  piejiitlieiaily  atfei  t- 
in;^' any  ri'_'it  or  privile>,'o  conferred  I  y  law  with  respect  to  deno- 
iiiinatidniil  schools,  that  of  not  prejudicially  aHeetiiif,'  separato 
.schonls  exi'itiui,'  hy  practice. 

It  is  on  .lii.s  extension  of  the  prohihitioii  of  sect.  \K\  protecting 
[Htllj  sepiU'ate  schools  estahlished  l»y  practice  that  the  lej^islaturo 
of  Manitolia  acted  in  onler  to  introdiicu  the  principle  of  separate 
schools,  l«ith  Protestant  and  Catholic,  in  the  lirst  .School  .\ct  which 
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It  passed  after  its  orj^'anization. 
Act  that  the  Lieiitenaiit-(iovernor  in  (.'ouncil  should  ''.axe  power  to 
iioiiinate  a  hoard  of  education  couijioHed  of  not  Iohh  than  ten  and 
Mil  more  than  fmirteeti  persons,  of  whom  half  should  he  Catholics 
aid  half  I'lolestaiits,  and  two  siiperinleiidelits  one  for  the  I'lo- 
eataiit  .iiiil  the  other  for  the  CathoU, 
joint  secretaries  of  the  hoanl. 
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choice  of  tliesi-    hein^;    reyidated    hy   a   siiliHeipient    el 
chanii^e   and    suh-divide,    with    the    sanction    of    the     Lieuteiianl 
Co\eriior.  every  schoul    district    cstahliHh- d    in  virtue  ot    tins    .\ci. 
Siili  .■,ect.  lii  j;iveH  the  hoard   power  to  pjeHcrihe  for  the  u«e  of  tiie 


schoiil.^,    I) 


■ks    respc' tiiiL'   lelimnn   ani!    luoralt 


I's    sill'  sec 


L-i.   i; 


5t; 


nnvv  I  (UNc  II, 


It  t 


18!>2 

CiTV  <IK 
WiNNII'Kli 

r. 
Bauuktt. 

ClTV  OK 

VVlNNII'Ki; 

V. 

Loo  AW. 

Si'i'.  C. 
Canada. 

Fouriii«r,  .1. 


iiKUH'ys  !i|>i>i<i|iri;itt'il  l>y  tdc  K';4i.sliituic'  for  r<liualinii  wi  if  I"  'lo 
ilivitlfd  L'i|iiHlly,  on»'-li!ilf  for  the  support  of  I'-i  ttstjiiit  siImm.Is  and 
llu'  otli  r  I  iilf  for  tlifit  of  Catliolio  schools. 

'I'lic  lir>t  l)oaiil  iioiiiin.itcd  liy  tin-  liH-iitiiiaiit  ( inv  ciiiui  in 
Council  was  c;oiiipo?,cd  nf  \iiu  Aicliliisliop  i>\'  St.  I'.oiufai'u,  llu; 
ili.sliop  of  Itupcrt's  Land,  .-ti  Vfial  ("atliolic  pric.-ts  and  I'loti'stant 
iMinistcrs  of  dillcifnl  dfiioinina'ions,  and  two  laymen  for  carli 
.SL'ctiou. 

\'.t',y^\  i  his  AlI  has  l)t'fn  anuMKlfd  from  time  I"  /iiin'  in  <irdi  r  to 
satisfy  fr.  sh  needs  as  tlie  estalilisliimnts  develnoed  md  lii-'  pojiulii 
tion  incn.'HHi'd,  whilit  always  prest-rvin^j  tin'  sanin  .-ystoniof  Iia\ini^ 
se|>a  I  at  o  schools  for  Catholics  a' d  I'rMtrstaiils.  'I'lt'  on  \'  chaii!,'i'S 
of  impoitanci' wi'ie  liy  iln' Act  of  l.S7."»  v  1/ :  the  incre  .>e  ol  t  lie  num- 
lar  of  mem  Ik- IS  of  the  lioard  tn  I  wenty  o'  c  t  wei\  e  I'mU  -lants  and 
nine  ( 'at holies  -  and  the  division  of  tlie  niuney  \i.ted  liyllie  liC^is- 
latiire  lietweeii  I'rotcstaiits  and  Catholics  in  piopuriim  to  this 
nuudicr  of  children  of  a;,'c  to  a'tcnil  scdiool  in  I'uch  distrul.  Catholic 
<tr  I'rotestanf. 

Asido  from  these  chaniics.  tin-  system  of  separaft-  sfh(  ols  .md 
tin-  iiulcpciident  action  of  the  two  Hections  of  the  hoaid  \vr>-  more 
nn<l  more  coidinned  hy  the  suli.sei|Uent  htutules.  Sect.. '7  of  the 
Act  of  l.ST').  cap.  l7,  provides  th;it  the  cslaltlishmeiit  in  a  district 
of  a  school  of  line  denomination  shall  not  prevent  the  esla.)lislrment 
of  a  school  of  another  denomination  in  the  same  distiict.  This 
priiuiplc  IS  som.what  extended,  and  practically  applied  ly  scct.s. 
yi),  40  and  -H  of  the  Act  of  1S70,  cap.  1. 

Sucii  IS  the  statt-  of  all'air.s  which  haa  tVMed  with  respei  l  ',(.  edu- 
cation since  the  cut  ranee  of  the  I'rovincc  of  iNlanitolia  mlo  con 
fedtir.fioii.  It  is  in  virtue  of  the  provisions  of  the  consfimt lonal 
Act.  c('idirmi'(l  l>y  an  .\ct  of  the  Imperi.il  I'arliaiiu-nt,  that  all  the 
Acts  of  the  Province  estal>lisliin.'  the  .system  of  sei»ar»ite  .icIiooIh 
h.ise  lii'cn  mtioduceil  and  reu'ulati'd. 

.\lthouj.di  before  tluH  peiiovl  there  had  not  heen,  |)ropeily  speak- 
in'4,  a  system  of  pultlic  eilucation,  the  Protestants  anil  Catholics 
had  lou^  lieiMi  in  thehaliit  of  mainr.iiniu:^'.  on  their  own  account 
reHi)ectivtdy  and  at  their  own  e.  st  and  cimrt;eH,  .schools  which  were 
in  fact  separate  scIiooIh,  in  whicii  the  ti-aehin,'  was  in  accordance 
with  the  principles  of  each  lU'nomination.  In  his  atlidavit  to  this 
|:{!);{j  ellecl.  produci'd  insupp'rt  of  the  contentions  of  the  appellant, 
and  the  facts  ot  which  an-  not  disputed  l>y  the  other  sidi-,  .\rch- 
l)isliop  'I'liclie  descrilies  the  state  of  thiiiiis  then  exi.stiiij,'  as  tollows  :  — 
*'  I'rior  to  tin-  passaye  of  the  .\ct  of  the  Dominion  of  Caiiiida,  |»assed 
in  the  .'{Ifrd  ye.ir  of  the  rei'.n  "f   Ht'f  Majesty  Queen  Victoria,  cap. 
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tlic   Maiiitobu  Act,  ami   ]ni.ir  to  iho  ( (nliT  in   < 'uuncil 


is8iu'«l  ill  innHiiaiu'i'  tliiTuof,  tlit'iv  fxi.sti'd  in  tin-  tfiiiti.ry  n<>\v  cmi- 
stitiuin,'  till'  I'l'ivinci'  nf  Manitfilm  a  niunln'r  i>f  utluctivuHfliools  for 
cliiltlifii.  Tlu'si!  si'liodls  wt-ri'  (K'n'>niinati(>nal  sclnudH,  snnio  of 
tlii'Mi  hfini.'  ri'  uliitt-d  ami  controlled  l)y  tin-  Itonian  (.'atliojic 
Cliiuvli  and  nlu-rs  liy  varii'us  I'mtt-stant  denominations.  'Ilio 
nteAMH  nc'cessarv  foi'   llic   siiitpnrl    of   tlic    iu.man    Catholic   schools 
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wiTc  su|tplit'd  to  Hoiiic  I'Xtcnt   iiy  bcliool   fees    paid    Ity  sonic   of   tl 

:iarint.s  of  tlii'  children  who  attended  thescliools,  and  the  rest  were 

paul  out  of   til"'  funds  of  the  Cliiireh,  contrilmtcil   l>y  its   meml'ers. 

During' the  period  referred  ti>,  Koiiiaii  <  ^athnlies  liad  no  interest  in    p,mr„i„r    j_ 
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or  con 
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>ver  the  se 


hools  of   the    Protestant    denoiiiin.at ions,  and  


tlu'  iiiemhers  of  the  I  mtestant  denominations  hail  no  iiitiTest  in  or 
control  o\t'r  the  schools  of  Koman  Catholics.  'I'lii-it^  were  no 
pul>lic  schools  in  the  seiisi'  of  State  sihools.  The  members  of  the 
Roniiin  Ciitliolic  Church  siipiMHted  the  schools  of  their  ownCliurfh 
for  the  benefit  of  Koman  Catholic  ihildren,  and  weie  not  under 
obligation  to,  and  did  not  contribute  to  thi'  sujijiorl  of,  any  other 
sciiools.  in  the  matter  of  ed-icatiou,  theii'fore,  durinL,'  the  period 
re'eriid    to,    Ikouiun    Catholics    weri',   as   a   matter  of  custom   and 


jiractice,    se|iaiate    from 


the    rest    of     tl 


le   coiumunity,   am 


their 


schools  wi're  all   conducted  accordinj^  to   the   distinctive  views  and 
lu'Iiefs  (if  j{oman  C;itliolics  as  lerein  set  'ortli." 

In  tile  sat'.i  afhihivit  the  Archbishop  a.sserts  that  the  Church 
considers  the  sehoois  estHblishe<l  in  virtue  of  the  I'liblic  Schools 
.\ct  as  nn  .t  for  the  eiiucation  of  Catholic  children,  atid  that  the 
children  will   not  attend  them  :  that    rather  than  enciiuraue  th 
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s     the     (Jatholies     will     prefer    t'>    return     to     the    systc 


in 


exi-tni''  lief.tre  the   .Manitoba  .Vet.  and  will 


esra 


i>li,sl 


I  and   maintain 


schools  in  conformity  with  the  principles  of  thoir  faith  ;  that  the 
I'rofestants  ave  satisfied  with  tiie  sy.stem  of  eiiucation  established 
by  the  I'ublii'  Schoid  Act  bec.iusi'  these  .schools  resemble  those 
which  tiiey  maintained  before  tlie  re|>i'iil  of  the  former  .Acts  intro- 
ihuiiii^  the  system  of  .separate  schools  .iver  which  they  h.id  ai'so- 
lute  control. 

[;i'.>4|The  allidavits  in  opposition  to  the  motion  establish  that 
the  .schools  existin,'  U  fore  the  »ntnince  of  Manitoba  into  the 
confutlenitioii  were  iiu-ndy  |)rivate  schools,  not  subject  to  control 
on  tile  part  of  thi-  public  and  not  riM-eiviiii^  any  subHidy  from  it. 
There  wen-  im  t.ixes  imposi'd  by  authority  for  that  obji-ct,  and  ihi're 
was  no  luijal  method  of  forcint.'  the  puiilic  to  contribute  to  the 
supjiort  of  these  private  schools. 

I'ho  allidavits  furnished  on  both  sides  are  not  in  any  respect  con- 
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t  nulictory  au'l  L'ivo  a  cvincor  idiM  of  tliu  pDsilioii  uf  tho  si'lin«>U 
I'xiHf  in},nii  tlu»  territory,  whicli  liiissimo  funnoiUlm  Provincfof  Mimi- 
t<.!iH.  Till)  ri'Hi.'It  of  tlu'St-  iitliilavits  is  to  dearly  provi'  that  the  sclinnls 
tlu'ii  ex  stiiiL!;,  tii <iiii,'li  not  »'Htal>liHluul  liy  any  law,  witc  in  fact  ami 
'^^''"  in  praitice  (Ijuoiuinational  slIiooIh.  It  is  this  statu  of  thint's  whiili 
has  lifi'M  sanciionod  by  Hi'ut.  'J'J  ><{  \\w.  conHtitiitional  Act  of  Mani- 
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tol)a  V)y  tlu'  ileclatatioii  that   nothing,'  in  the  laws  which  shall   l)o 
Lo(;an.        passed  \>y  the  I-i'L;'islatMre  shall  piejudicially  atf'eet  any  ri^lit  opprivi- 

t  todeni'iiiinational  schools  whi.di  any  class  of  per- 
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s  have  l>y  law  or  practice  in  the  I'roviiico  ut  tlie  unit 
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Fournier    .1         This  provision  is  tin-  soiirci;  of  thtt  power  exercised  liy  the  Le^' 


is- 


latiire  of  Manitolia  in  virtue  of    the  Act  ."{4  Vict,    c     \2,   which 


con- 


tinned  and  approvetl  the  system  nf  se|iarate  sdnxda  pro\  ionsly  exist- 
in)Lf.  We  have  seen  from  its  principal  provisions  already  cited  that 
the  contfol  ex<'  oised  hy  the  I'rotestants  and  Catholics  o\ei  their 
reH|)ectivt)  schools  had  heen  |)reserved  to  them  hy  this  law  and  liy 
those  suhseijueiitly  passed  tnitil  the  .Act  n.'J  Vict.  c.  '.W, 

At  the  session  of  lK!tO  the  le!.;islatnre  pas.sed  two  Acts  on  the 
suliject  of  education  ;  the  lirst.  cap.  H7,  abolished  the  hoard  of  edu- 
cation previonsly  existiiii,'  aji  well  as  the  olhco  of  superintendent 
of  education  and  created  a  department  of  education  formed  of  the 
[H!>5|  executive,  or  of  a  committi-e  taken  therelrom  nominated  hy 
the  Lieuteiiant-fJovernor  in  Council,  and  of  a  hoard  of  advisers 
composed  of  seven  niemliers,  of  whom  four  are  nominated  by  the 
dejiartment  of  education,  two  by  the  school  teachers  of  the  Province 
and  one  by  the  council  of  the  rniversity.  .\mony  other  duties 
the  board  of  advisiTs  has  the  power  of  examining,' ami  authoriziiiLj  ti-xt 
books  andb()oks<if  reference  for  use  in  thesclKKilsand  school  libraries  ; 
of  dehninj,'  the  t|ualitications  of  teachers  and  inspectors  of  schools  ; 
of  n<>miiiatin<^  the  peisons  chai'Ljed  with  preparini;  examination 
schedides  and  of  prescribinj,'  tlu;  forms  of  religious  exercises  to  be 
used  in  the  .schools. 

The  oth>r  Act  is  the  Public  School  Act,  cap.  ;?S,  the  constitu- 
tionality of  whicli  is  attacked.  It  repeals  all  !he  statutes  in  force 
rcspectiiiL,'  education,  and  declariis  by  sect.  ;{  that  all  the  soho<il  dis- 
tricts, Protest  »nt  and  Catholic,  as  well  as  the  elections  and  nomina- 


tions tn  any  ottice.  contracts.  assessMunts  i>revioualy  made  on  the 
subject  of  ( 'atholic  and  Protestant  schools  and   in   existence   at   the 


.f  th 


time  of  Its  comiii'^  in  torce  shall  lie  suliject  to  the  provisions  o 
.\ct  ;  sect.  4  continues  in  oiHce  the  trustees  exi  •linj,'  at  thetime  the 
,\ct  canu'  in  force  as  if  they  had  been  eh-cted  in  virtue  of  its  jiM- 
vis:oiis.      I?y  sect.  Ti  ;i11  public  schnuls  aretnlie  free  and  all  chi'dreu 
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botwiion  the  iiyos  nf  six  Jiml  sixteun  in  towiiB  arc  to  liiivf  a  i  iu'lit  t<> 
attend  thfin  :  Soct.  (».  Tim  roli<j;i(>iiH  i-xon-iHt's  in  tin?  pulilic  mi-IiooIh 
iiro  t'  I'o  iiinihictfil  in  niTordanco  with  the  ic^ulations  of  tht-  hoard 
(if  at..  iflJT.s.  Thi!  tiiiR'  for  thi-.st^  t'Xfroi.si's  is  lixod  ami  if  thr  paii'iits 
do  not  wish  that  thoir  chikhvn  Hlnmld  take  part  in  them  they  are 
to  ho  diHniisseil  heforo  these  exoroiHes.  Hy  sect.  7  the  reli^'iou.s 
oxeroiseH  are  optional  with  the  Hrhoul  trustees  for  the  district,  and 
en  recei|»t  of  a  wiittt-n  authority  fmni  the  trusti^-s  the  teai-heraare 
[;j!Ki]  olilij^L'd  to  pt'rfoiiii  these  ieIi;,'ious  exercises.  The  public 
schools  are  not  to  he  sectarian,  ami  no  reliLjions  exercise  is  to  he  per- 
mitted in  them  except  in  the  manner  ahove  jiresirihed. 

The  .\<;t  provides  for  tlu' estalilishment  of  school  districts  in  the 
riM'al  municipalities  and  in  towns  and  villa;^es,  for  the  elitction  of 
school  trustees  and  the  imposition  of  taxes  for  school  purposes. 

Sect.  S)2  enacts  that  : 

"The  municipal  council  <)f  every  city,  town  and  villatje shall  levy 
and  collect  on  the  assoisalde  property  within  the  limits  of  the  muni- 
cipality, and  in  the  manner  prescrihed  hy  this  Act  and  hy  the 
Municipal  and  .VHsessinont  Acts  such  sums  as  shall  bo  required  by 
the  school  trustees  for  school  jiurposes." 

Sect.  lOS  contains  on  the  subject  of  the  lej^islativo  ^rant  for 
schools  tiie  following  provision  : 

"  Every  school  which  shall  not  he  conducted  in  accordance  with 
the  provisions  of  this  .\ct  or  of  any  other  .Act  then  in  force,  oi'  in 
accordance  with  the  rej^ulatimis  of  the  department  of  education,  or 
of  the  board  of  advisers,  will  not  he  considered  a  public  school 
according  to  law  and  will  not  have  any  share  of  the  legislative 
j,'rant. " 

Sect.  143  directs  that  teachi-rs  shall  not  use  other  school  luMika 
than  those  autliorized  by  the  hoard  of  advisers,  and  that  no  part  of  tho 
legislative  grant  shall  ))0  paid  to  schools  using  unauthorized  books. 

By  sect.  179:  "In  cases  whore  before  the  coming  in  force  of 
this  Act  Catholic  school  districts  have  been  established  as  men- 
tioned in  the  preceding  section  eml)nicing  the  same  ti'rritoiy  as  a 
Protestant  district,  such  Catholic  .school  district  on  the  coming  into 
fiirci'  of  this  Act  shall  cease  to  exist,  and  ail  tho  property  of  such 
district,  together  with  its  debts,  shall  ))oiong  to  tho  public  school 
district." 

These  provisions  as  a  whole  ha\i'  piodiued  a  complete  change  in 
the  system  of  education  The  stntule  has  des'royed  not  oidy  th^ 
section?  of  the  former  law  establishing  st^parate  schools,  but  ha.s 
even  proscribed  the  use  i-f  the  terms  "Catholic  and  I'mtestant 
deiioiiiinat  ions."     in  cases  wiiere  a  Catholic  school  district  onil)racoH 
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[3i)7l  tho  same  territory  nn  ii  I'mtostfiiit  (lintrict.  socl.  17''  i^oos 
HO  fiir  .18  to  contiscitL!  I'r.ipi'rty  of  tlii>  CVitlmlic  tlmtricl  and  tnms- 
fer  it  to  tlu)  I'rotfstant  tliatrict  (K-Hii^nintod  public  huIkioI. 

'I'liis  iiniilyHis  of  till!  priiicipiil  prnviHioiiH  nf  tliu  Act  oH  Vict.  c. 
ys,  shews  that  iho  Li'i^islatiir-s  (if  Maiiitohii,  iiftt'i'  h  iviii'^  cstaldished 
ill  iiccnrdaiiC'-  with  th>;  puwcr  i,'iviii  to  it  by  its  ocuiatitutinii  a  systtMU 
of  Bcparati!  schnols,  hiia  cuinpU'tt'ly  iibdlishcd  tliis  systoiii  and 
(jr;;.ini/.()d  aiiofhcr  ilirnctly  opposed  to  thf  foniiur  in  which  it 
destroys  ihc  ri!,'lit  to  separate  Hchools  as  it  existed  previously  iu 
order  to  suhHtitute  for  it  another  foundecl  mi  the  iioii-seotariau 
principle  excluding,'  n-li'^ioiis  teichini,'  from  the  schools,  and  leavinj^ 
to  the  school  trustees  the  choice  of  books  rospectini,'  relij^ioii  and 
morals  to  be  use<l  in  tliese  schools. 

The  system  tlnis  established  is  entirely  contrary  to  the  reli'^ioiis 
idtsis  of  (, 'at  holies  ami  to  tin;  do  triiiifof  the  Komaii  Catliolic  Cliurch, 
and  takes  from  them  the  right  recoijni^od  by  tiio  Manitoba  Act  of 
havint,'  separate  schools. 

Do.s  not  this  h  ;,'isl.aion  exceed  the  jtower  o'  the  lei,'islat  ure  !  Is 
it  not  in  direct  opposition  to  sect.  '22  of  the  Manitolia  Act  and  coii- 
8e(|nently  ultra  vires  ' 

Sect.  \y.\  of  thtf  British  Nortli  Ameriei  Ait  in 'Jtiviny  to  the  legis- 
latures of  the  l^iovinces  the  power  to  legislate  on  the  subject  of 
education  impost's  the  following  ivstrietiMH  ; 

"Nothing  in  any  smh  law  shall  prejudicially  all'ect  any  right  or 
privilegi!  with  respect  to  denominational  schools  which  any  class  of 
portions  have  by  law  in  the  Province  at  the  iniion." 

This  provision  has  l»een  introduced  in  sub-sect.  1  of  sect.  22  of 
the  .Manitoba  .Act  with  the  ditleii-nce  alone  that  tlu^  words  "  or 
practice  "  are  aided  after  the  words  "  by  law,"  so  that  the  section 
now  reails  therein  as  follows  :  — 

"  Nothiii'.;  in  any  such  law  shall  prejudicially  allect  any  right  or 
privilege  with  respect  to  denominational  sehods  which  any  class  of 
persons  have  by  law  or  practice  in  the  I'mvinco." 

The  solution  of  the  iiuestion  rests  tluai  entirely  on  the  interpre- 
tation to  be  given  to  the  words  "or  practice"  introduced  in  sect. 
22,  and  which  are  not  found  in  sect.  W,\  of  the  British  North 
America  Act.  Kvidently  this  addition  has  imt  been  made  with  lut 
reason,  and  the  meaning  of  it  should  lie  found  by  the  ap|tlication  of 
the  rules  respecting  the  interpretation  of  statutes  furnished  by  the 
authorities. 

One  of  the  lirst  rules  is,  that  when  the  terms  of  a  statute  admit 
of  only  one  meaniiij;,  the  Court  has  not  power  to  seek  for  the  inten- 
tion of  the  legislature  in  order  to  interpret  an  .\ct  according  to  its 
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iiwii    iintioiis   uf   what  lliu  Act  MhoiiM  havf  uiwicti'<l  :    Maxwrll  n?»  |j^i,2 

StatutoH,  pa'T  •'(  ;    York  A    S'nrth  Miillmi'l  l\<iiU'<ui  t'u.  v.  lini.      (1).  ""• 

W'lu'if  llu'  laiiiiiia'^'o  is  ]»rf<.'i«c  mul  iiiiHiiil>i:^u*<iiH,  luit  at  \\\v  w<u\v>      Winnii'KO 
tiiiio  iiRHpalilr  of  iraHiiiiHl)lo  iiii>.kiiiiii{  aii  I  the  Aft  in  conici|Ut'ntly  • 

iiiKpeiutivo,  a  Court  iH  not  at  liht-rty  to  uivn  tliu  woi-iIh  nii  iiuTfly 
ci>njt'i'tuial  yumiuls  a  iiu-aiiiii^,'  wliii-h  (l<>«-.s  not  hfloni«  to  tlu-iii  : 
Maxwell  on  Stat  lit  i-M,  iiau'i'  -•5.  'riiis  ruK-  a|.|»lif!«  only  to  ra.sc«  in 
wliiili  tlir  lanunaiif  is  pit'fi.st-  and  MUHCfjitildu  of  )»ut  onr  meaning. 

Tlif  wopIb '"  or  l>y  practic** "  iii.sertnl  in  Hi-ct.   -L'  of  tlio   Maiii- 
t<il)a  Act  liiivi!  not  in  truth  a  tcclinical  ini-anini;,  a'.tliotmli  in  onlin 
r!{!>!(|arv  I  ini,'ua<,'<-  tlu-y  have  on«'  whicli  is  vt-rv  clt-ar  and  littli-  lapulilc    ..         •        j 

of   aiidtiu'iiity.       It    is,    lioWi-vt-r,    a»»iTt«  d    thai     tiny     iiuan     that  

thi!  IJoniun  CatholicB,  altli<>nt{h  forced  to  contriluitc  to  the  support 
nf  pulilir  schools,  havf  power  t<>  uiaintain  Keparati-  hcIiooIh  as  pri\  ate 
schools,  'riiis  is  a  very  narrow  intt-rprifation  and  con  railicts  tho 
terms  of  H»!Ct.  1.'2.  It  is  asni-rlid  also  that  tluy  secure  freedom  from 
HtteudiuL,'  the  pui>lic  schools  ;  hut  the  most  lil)eral  and  mcmt  .-en- 
eilile  interpretation  in  without  doiiht  that  as  se|iHrateHchoolH  existed 
as  a  fact  at  the  time  of  the  iniion,  the.Hc  wordn  were  introdiiecd 
in  the  Maiiilolii  Aet  in  older  to  i,'ive  tliem  a  hyal  existi  nee  of 
sueh  a  character  as  Would  pieveiit  the  Local  Lej^'iblattne  from  le_L{is- 
latini,'  to  their  hurt. 

If  the  wolds  "or  hy  practice"  admitted  of  a  diflerent  interprutu- 
tion  we  mii,'ht  apjily  to  them  an  old  rule  of  int«  rpretation  which 
declares  that  a  tliim,'  which  is  within  the  letter  of  a  Htatute  is  imt 
within  the  Htatute  unless  it  he  also  within  the  meaning'  of  the  Ic^mh- 
ture  (2).  It  in  then  the  intention  of  the  h-t;islature  wlm  h  must  he 
sought  for  in  order  to  form  a  juHt  idea  of  the  meanint.'  of  the  words 
"  hy  practice. 

Maxwell  says  liesideH  at  paj;»e  27  :  —  "  To  urrive  at  the  real  meaii- 
in)f  it  is  always  necessary  t::  take  a  )iri>ad,  general  view  of  tho  Act 
so  as  to  i,'»t  an  exact  conception  of  its  aim.  scope  aiid  ohjei  t.  it  is 
necessary,  aciordin^^  to  Lord  Coke,  to  eonsitur,  1.  NN  hat  was  tin; 
law  lief(ue  the  Act  was  passed  ;  2  NN  hat  was  the  mi.Hchief  or  defect 
for  which  the  law  liad  not  proiichd  :  .'{.  What  remedy  Parliament 
Ims  appointed  ;  and  4.  'I  he  reason  of  the  remedy.  This  ride  was 
enunciati'd  in  //i  i/i/on  s  Vnxi  {'A)  tlecided  in  the  rei^n  of  Klizalieth 
and  has  heeii  followt'd  ever  since. 

It  is  often  necessary  in  order  t  >  find  the  true  nieaniii<,'  of  tho 
[40oJ  words  used  in  a  statute  to  trace  up  the  liistory  of  tlie  suhject 

(1)  1  K.  &  It.  N'.M. 
CD  Maxwell  on  Statutes  (2i)d  ed.)  p.  2»  :  Hac.  Ahr.  Statute  (I.)  5. 
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and   examine  the  special  circumstances  which  hava  induced  the 
legislature  to  adopt  the  provision. 

Ill  the  case  of  River  Wear  Commissioners  v.  Adamson  (i)  Lord 
Blackburn  says  at  page  763  : — ;"  1  shall  state  as  precisely  as  I  can, 
what  I  understand  from  the  decided  cases  to  be  the  principles  on 
which  the  Courts  of  Law  act  in  construing  instruments  in  writing  ; 
and  a  statute  is  un  instrument  in  writing.  In  all  cases  the  object 
is  to  see  wh:it  is  the  intention  expressed  by  the  words  used.  But 
from  the  imperfection  of  language,  it  is  impossible  to  know  what 
that  intention  is  without  inquiring  farther,  and  seeing  what  the 
circumstances  wt- re  with  reference  to  which  the  words  were  used, 
and  what  was  the  object,  appearing  from  those  circumstances, 
which  the  persou  using  them  had  in  view  ;  for  the  meaning  of 
words  varies  according  to  the  circumstances  with  respect  to  which 
they  were  used." 

"  In  the  interpretation  of  statutes,"  says  Maxwell  at  page  30 
with  reference  to  the  case  of  Gorham  v.  Bishop  of  Exeter  (2),  "  the 
interpreter,  in  order  to  understand  the  subject  matter  and  the 
scope  and  object  of  the  enactment,  must,  in  Coke's  words,  ascertain 
what  was  the  mischief  or  defect  for  which  the  law  had  not  provided  ; 
that  is,  ho  must  call  to  his  aid  all  those  external  or  historical  facts 
which  are  necessary  for  thi-i  purpose,  and  which  led  to  the  enact- 
ment, and  for  these  he  may  consult  contemporary  or  other  authen- 
tic works  and  writings." 

In  Att)rne)j-General  v.  Sillem  (3),  Lord  Bramwell  says  : — "  It 
may  be  a  legitimate  mode  of  determining  the  meaning  of  a  doubtful 
documont  to  place  those  who  have  to  expound  it  in  the  situation  of 
those  who  made  it  ;  and  so,  perhaps,  history  may  be  referred  to,  to 
shew  what  facts  existed,  bringing  about  a  statute,  and  what  matters 
influenced  men's  minds  when  it  was  made." 

LordjJustice  Turner  in  the  case  of  Hawkins  v.  Gathcrcole  (4)  says : 
"  In  construing  Acts  of  Parliament  the  words  which  are  used  are  not 
alone  to  be  regarded.  Regard  must  also  bo  had  to  the  intent  and 
meaning  of  the  legislature.  The  rule  upon  the  subject  is  well  ex- 
pressed in  the  case  of  titnulliiuj  v.  Morgan  (5).  .  .  .  Tiie  same 
doctrine  is  to  be  found  in  Ei/ston  v.  Htndd  (6).  In  determining  the 
[401]  question  before  us  we  have  therefore  to  consider  not  merely 
the  words  of  the  Act  of  Parliament  but  the  intent  of  the  legisla- 
ture to  be  collected  from  the  cause  and  necessity  ot  the  Act  being 
made,  from  a  comparison  of  its  several  parts,   and  from  foreign 


(1)  2  App.  Cas.  743. 

(2)  Moure'.-  Kep.  p.  402. 
(.S)  2  11.  &  C.  431,  531. 


(4)  6  Ue  G.  M.  &  G.  1,  20,  21. 
(6)  Plowd.  204. 
(6)  L'lowd.  459. 
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(meaning   extraneous)  circumstances  so  far  as  they  can  justly  be 
considered  to  throw  light  upon  the  subject." 

In  Holme  v.  Ouy  (1),  Jessel  M.  R.,  says  :— "The  Court  is  not  to 
be  oblivious  ...  .of  the  history  of  law  and  legislation. 
Although  the  Court  is  not  at  liberty  to  construe  an  Act  of  Parlia- 
ment by  the  motives  which  influenced  the  legislature,  yet  when  the 
history  of  law  and  legislation  tells  the  Court,  and  prior  judgments 
tell  this  present  Court,  what  the  object  of  the  legislature  was,  the 
Court  is  to  see  whether  the  terms  of  the  section  are  suah  as  fairly 
to  rarry  out  that  object  and  no  other,  and  to  read  the  section 
with  a  view  of  finding  out  what  it  means,  and  not  with  a  view 
to  extending  it  to  something  that  was  not  intended." 

Foi'  the  purpose  of  establishing  the  true  meaning  of  the  words 
"by  practice"  these  authorities  justify  us  in  examining  the  cir- 
cumstances and  motives  which  caused  their  introduction  into  the 
statute. 

Sect.  93  of  the  British  North  A  i  erica  Act  gives  to  the  legisla- 
ture of  each  Province  the  exclusive  power  to  make  laws  respecting 
education  subject,  however,  to  certain  restriotions  of  which  the 
first  is  that  nothing  in  these  laws  shall  prejudicially  affect  any 
right  or  privilege  which  any  class  of  persons  possesses  by  law. 
The  first  sub-section  of  sect.  '22  of  the  Manitoba  x\ct  adds  to  this 
prohibition  that  of  prejudicially  afl^ecting  the  rights  conferred  on 
any  class  of  persons  by  practice  as  well  as  those  conferred  by 
law. 

What  was  the  reason  for  the  introduction  of  that  restriction 
ill  sect.  93  and  for  what  reasons  was  it  extended  to  the  right 
which  was  based  only  on  the  practice  in  Manitoba  at  the  time  of 
tlie  passage  of  the  Act  33  Vict.  c.  3  ? 

When  the  Provinces  of  Ontario,  Quebec,  Nova  Scotia  and  New 
Brunswick  funned  the  confederation  each  had  a  complete  system 
[402]  of  public  schools  established  by  law.  In  Ontario  and  Que- 
bec the  law  allowed  to  the  minorities  of  a  difi"erent  belief  from  that 
of  the  majority  the  right  of  having  separate  schools.  In  establish- 
ing these  schools  the  minorities  were  exempt  from  contributing  to 
the  support  of  the  public  schools  and  had  a  right  to  a  share  of  the 
public  grant. 

In  Upper  Canada  (Ontario)  the  question  of  separate  schools  had 
formed  the  subject  of  fierce  and  violent  quarrels  between  Protest- 
ants and  Catholics  but  had  been  at  last  regulated  ])y  the  School 
Act  of  1863  which  had  re-estabUshed  peace  and  harmony  in  the 
Province. 
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In  Nova  Scotia  and  New  Brunswick  it  was  otherwise,  although 
in  fact  the  Catholics  there  had  their  own  schools  in  virtue  of  the 
common  school  or  parish  school  law,  but  these  schools  were  not 
recognised  as  separate  schools  and  the  Catholics  there  had  no  right 
or  privilege  on  this  subject  by  law , 

The  authors  of  confederation,  in  order  to  avoid  a  renewal  of  the 
agitation  which  had  existed  on  this  subject  in  the  old  Province  of 
Canada  between  Catholics  and  Protestants  while  granting  to  the 
provinces  the  right  of  legislating  on  the  subject  of  educatic>n 
wisely  adopted  provisions  for  the  protection  of  the  rights  and 
privileges  of  the  minorities  by  prohibiting  all  legislation  which 
should  injure  existing  rights  and  privileges. 

This  r*'8triction  ought  to  apply  to  every  new  fjovince  which 
should  subsequently  euter  the  confederation  as  well  as  to  those 
which  originally  formed  part  of  it. 

A  (luestion  respecting  the  extent  of  this  restriction  was  raised  in 
New  Brunswick.  The  law  in  force  on  this  subject  at  the  time  of 
confederation  was  the  Parish  School  Act  of  1858.  In  1871  the 
[403]  legislature  passed  an  Act  respecting  common  schools  to  which 
the  Roman  Catholics  much  objected.  Petitions  were  addressed  to 
the  legislature  and  to  the  Parliament  of  Canada  to  prevent  the 
enforcement  of  the  Act.  At  lasit  the  question  was  brought 
before  the  Supreme  Court  of  New  Brunswick  and  the  Court 
in  a  very  elaborate  judgment  pronounced  by  Sir  W.  J. 
Ritchie  then  Chief  Justice  of  the  Supreme  Court  of  New 
Brunswick,  decided  that  the  Catholics  of  New  Brunswick  had  not 
by  law,  at  the  time  of  confederation,  any  right  or  privilege  with 
respect  to  separate  schools.  In  the  course  of  his  observations  the 
honourable  Chief  Justice  thus  expresses  himself  : — "  Where  is  there 
anything  that  can  with  propriety  be  termed  a  legal  right  ?  Surely 
the  legislature  must  have  intended  to  deal  with  legal  rights 
and  privileges  ?     How  is  it  to  be  defined  ?     How  enforced  ? " 

And  further  on  : — "  If  the  Roman  Catholics  had  no  legal  rights 
as  a  class  to  claim  any  control  over  or  to  insist  that  the  doctrines  of 
their  Church  should  be  taught  in  all  or  any  schools  under  the  Par- 
ish Schools  Act,  how  can  it  be  said  (though  as  a  matter  of  fact 
such  doctrines  may  have  been  taught  in  numbers  of  such  schools) 
that  as  a  class  of  persons  they  have  l)een  affected  in  any  legal  right 
or  privilege  with  respect  to  "  Denominational  Schools."  construing 
those  words  in  their  ordinary  meaning,  because  under  the  Common 
Schools  Act,  lb71,  it  is  provided  that  the  schools  shall  be  non- 
sectarian." 
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This  decision  wn3  afterwards  affirmed  by  the  Privy  Council.     It  ^§92 

is  easy  t  J  see  by  the  reasons  given  in  support  of  this  decision  and 
by  the  importance  attached  to  tlie  expression  "legal  rights,"  that 
if  the  rights  whicli  the  Catholics  had  by  practice  had  been  ppecially 
mentioned  as  well  as  those  existing  by  law  the  decision  would  have 
been  different. 

Mr.  Ewart,  counsel  for  the  appellants,  having  remarked  that  ihe 
words  "by  practice"  had  been  introduced  into  the  Manitoba  Act 
in  order  to  prevent  the  difficulties  which  had  arisen  in  New 
[404]  Brunswick,  the  Attorney  General,  counsel  for  the  respondent, 
observed  that  the  School  Act  had  been  passed  in  1871,  a  year  after    Fournier,  J 

the  Manitoba  Act  ;  but  he  should  have  added  that  this  suggested  

legislation  was  for  a  long  time  before  the  legislature  and  the  public 
and  formed  the  subject  of  animated  discussion.  The  honourable 
Geo.  A.  King  had  introduced  this  measure  in  1869  for  the  first 
time  and  again  a  second  time  on  the  24th  of  February,  1870,  when 
it  was  referred  to  a  committee  of  the  whole  house  and  discussed  on 
the  17th,  the  22nd  and  the  31  st  of  March  and  the  Ist  of  April. 
This  law   was  not    to  come  in   fore     until  a  year  after  it  was 
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The  Act  of  Manitoba,  passed  by  the  Dominion  Parliament,  did 
not  become  law  until  the  12th  day  of  May,  1870,  more  than  a  month 
after  the  discussion  on  the  School  Act  of  New  Brunswick  and 
more  than  a  year  after  its  first  introduction  into  that  legislature. 

Is  it  surprising  that  the  discussions  which  took  place  on  this  sub- 
ject at  different  times  should  have  been  reported  and  commented 
on  by  the  public,  as  is  usually  the  case,  and  should  have  come  to  the 
knowledge  of  the  members  of  the  Federal  Government  and  of  the 
House  of  Commons  I  It  is  a  fact  that  the  agitation  caused  by  this 
Bill  was  known  to  the  whole  House  of  Commons,  and  no  doubt  it 
was  for  the  purpose  of  preventing  the  return  of  a  like  agitation 
that  the  words  "  by  practice  "  were  added  in  sect.  22  of  the  Mani- 
toba Act. 

The  ( xistence  of  separate  schools  in  Manitoba  before  the  forma- 
tion of  the  Province  was  known  as  well  as  the  fact  that  there  was 
no  law  in  existence  for  the  protection  of  minorities— Catholic  or 
Protestant — who  might  desire  to  preserve  their  separate  schools. 
These  facts  we  must  presume  were  known  to  the  legislators.  As 
there  was  not  then  any  law  respecting  separate  schools  or  any 
other  kind  of  school,  sub-sect,  t  of  sect.  93  or  its  introduction 
[405]  into  the  Manitoba  Act  would  not  have  produced  any  effect. 
Roman  Catholics  of  this  Province  would  have  found  themselves  in 
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a  worse  position  than  in  New  Brunswick,  for  there  at  least,  as  it  is 
stated  in  the  judgment  in  the  Renawl  Cane  (1),  the  Catholics,  with- 
out having  a  right  to  it  by  law,  caused  their  doctrines  to  be  taught 
in  the  existing  schools. 

The  authors  of  the  Manitoba  Act  might  well  be  struck  with  this 
state  of  things  and  it  was  doubtless  for  the  purpose  of  remedying 
it  that  they  hiserted  in  sect.  22  the  words  "by  practice,"  which 
do  not  occur  in  sect  93,  with  the  object  of  assuring  thereafter  to  the 
minorities — Catholic  or  Protestant  —the  right  to  separate  schools 
which  they  then  enjoyed  *'  by  practice."  The  Le<4islature  of  Mani- 
toba also  so  well  understood  the  intention  with  which  the  Federal 
Parliament  introduced  the  words  "  by  practice  "  in  the  Manitoba  Act 
that  by  its  first  Act  respecting  schools  it  established  a  complete 
system  of  Catholic  and  Protestant  separate  schools  which  has 
existed  for  nineteen  years.  Its  interpretation  of  the  words  '  ])y 
practice"  has  been  in  conformity  with  the  spirit  of  the  legislation 
and  rules  of  interpretation. 

If  sect.  22  had  only  contained  the  terms  of  sub-sect.  1  of  sect. 
93  it  would  nor,  have  protected  the  rights  of  the  minorities  because 
the  terms  "  rif,'hts  and  iirivili>ges  bj'  law"  could  not  have  been 
applied  to  the  state  of  things  existing  in  Manitoba,  where  separate 
schools  had  not  any  legal  existence  but  were  long  since  established 
by  the  practice  of  the  country. 

The  addition  of  the  terms  "by  practice"  was  indispensable  to 
meet  the  case,  provision  for  which  was  in  question. 

If  it  is  true  that  these  terms  have  not  a  technical  meaning,  it  is 
no  less  true  that  in  the  circumstances  in  which  they  have  been 
[406]  employed  they  have  a  clear  and  precise  mejtuing  and  convey 
exactly  the  idea  it  was  desired  to  express  of  that  which,  witiiout 
legal  sanction,  existed  in  fact  by  the  custom  and  habits  of  the 
country.  It  is  an  ordinary  expression  and  one  which  should  be 
interpreted  in  its  ordinary  and  popular  meaning.  The  terms 
"  by  law  "  and  "  by  practice  "  signify  evidently  diflFerent  things 
and  the  addition  of  the  words  "by  practice"  shew  clearly  that 
the  legislature  intended  to  extend  the  prohibition  for  the  pur- 
pose of  applying  it  to  the  special  case  of  the  Province.  These 
words  have  not  been  jtlaced  there  by  accident  and  without  au 
object.  The  position  of  the  separate  schools  existing  \n  fact  was 
known  to  the  authors  of  the  Act  at  least  thiough  the  delegates  who 
had  been  sent  to  settle  the  conditions  of  the  entrance  of  tha  Pro- 
vince into  the  confederation.  The  question  was  without  doubt 
discussed  fully  and  it  was  in  order  to  settle  it  definitely  that  the 
(1)  1  Pugsley,  273 ;  ante.  vol.  2,  p.  4i5. 
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words  *'  by  practice  "  were  added  in  sect.  22  in  such  a  way  as  to 
forbid  all  le<,'islation  to  their  prejudice. 

It  would  be  absurd  to  pretend  that  the  privilege  guaranteed  to 
rathoHca  by  the  words  "  by  practice  "  should  be  understood  as  that 
of  having  separate  schools  like  private  schools  supported  by  them- 
selves. This  privilege  existing  of  common  right  would  lot  require 
any  legislation  and  the  expression  "by  practice"  would  be  then 
altoL'ether  useless  and  without  any  meaning.  The  Federal  Parlia- 
ment, knowing  of  the  existence  in  the  territory  of  separate  schools 
and  the  fact  that  there  was  no  law  authorizing  them,  while  it  desired 
to  secure  their  legal  existence  after  the  union  underutood  that  the 
provisions  alone  of  the  British  North  America  Act  would  not  suffice 
for  this  object.  It  was  without  doubt  ff)r  this  reason  that  sect.  9.3 
was  moditied  by  the  addition  of  the  words  "  by  practice. "  It  is  then 
[407]  a  provision  which  instead  of  not  having  any  meaning  wisely  tills 
an  important  gap  which  existed  in  the  organization  of  the  Province. 
It  is  in  this  case  proper  to  apply  the  rule  whicli  requires  that  when 
^he  language  of  the  law  admits  of  two  interpretations  one  of  wliich 
would  be  absurd  and  the  other  reasonable  and  salutary  the  latter 
should  be  adopted  as  in  accordance  with  the  intention  of  the 
legislator. 

In  the  case  of  Reg.  v.  Monck  (1),  Brett,  L.J.,  says  : — "  Where  a 
statute  is  capable  of  two  constructions,  one  of  which  will  work 
manifest  iiijustice  and  the  other  will  work  no  injustice,  you  are  to 
assume  that  the  legisla.''-ure  intended  that  which  would  work  no 
injustice." 

Lord  Blackburn  expresses  the  same  opinion  in  the  case  of  Countess 
of  Rothes  v.  Kirkcalchj  Waterworhs  Commissi<»iers  (2)  where  he  says  : — 
*'  I  quite  a^iree  that  no  Court  is  entitled  to  depart  from  the  intention 
of  the  legislature  as  appearing  from  the  words  of  the  Act,  because 
it  is  thought  unreasonable.  But  when  two  constructions  are  open 
the  Court  may  adopt  the  more  reasonable  of  the  two.  * 

It  is  not  difficult  to  see  which  of  these  two  constructions  is  (he 
more  reasonable  and  the  more  just.  If  the  construction  of  the 
words  "by  practice"  was  not  sufficient  to  give  them  the  right  to 
maintain  their  separate  schools  the  Catholics  would  be  taxed  for 
schools  which  they  would  not  be  able  to  attend  and  of  which  the 
Protestants  alone  would  have  the  benefit.  While  on  the  other 
hand  if  we  give  to  the  words  "by  practice  "  their  true  construction 
the  schools  of  the  Catholics  will  be  recognised  bj-  law.  These 
words  "by  practice"  have  without  doubt  been  introduced  into  the 

(I)  2  Q.  B.  D.,  544,  555.  (2)  7  A  pp.  Cks.  (i!i4.  TO".'. 


1892 

City  of 
Winnipeg 

V, 

Barrett. 

City  of 

Winnipeg 

)'. 

Logan. 

Sup.  C. 

CANADA. 

Fourmer,  J. 


ill 


fit 


1892 

City  of 
Winnipeg 

V. 

Bakrett. 

City  of 
Winnipeg 

V. 

Logan. 

Sup.  C. 
Canada. 

Fourniei,  J, 


G8 


PRIVY   COUNCIL. 


Manitoba  Act  only  for  tlie  purpose  of  assuring  to  those  who  should 
desire  it  the  right  to  maintain  their  separate  schools  and  of  sanction- 
ing their  legal  existence. 

These  reasons  seem  sufficient  to  prove  that  the  law  in  ques- 
tion evidi^ntly  violates  the  provision  of  sect.  22,  sub-sect.  I  of 
[408]  the  Manitob.i  ^\ct  Avhich  prohibits  all  legislation  of  a  kind  to 
prejudicially  affect  separate  schools. 

It  is  moreover  a  rule  of  interpretation  that  in  order  to  correctly 
interpret  a  law  we  should  consider  it  as  a  whole  and  comjiare  its 
ditferent  provisions  so  .as  to  grasp  its  true  sjjirit.  The  Manitoba 
Act  does  not  contain  sect.  22  alone  on  the  subject  of  separate  schools. 
There  are  beides  several  other  provisions  on  this  subject,  taken  in 
part  from  sect. '.)3  of  the  British  North  America  .\ct,  of  which  the 
object  evidently  is  to  i)rotect  the  right  to  separate  schools  granted 
by  tlie  first  sub-section.  Sub-sect.  2  grants  an  appeal  to  the 
Govemor-CJeneral  in  Council  from  any  act  or  decision  of  any  pi'o- 
vincial  authority  affecting  any  right  or  privilege  of  the  Protestant 
or  Roman  Catholic  minority  of  the  Queen's  subjects  in  relation  to 
education. 

By  sub-sect.  3  :  "  In  case  any  such  provincial  law  as  from  time 
to  time  seems  to  the  Governor- General  in  Council  requisite  for  the 
due  execution  of  the  provisions  of  this  section  is  not  made  or  in 
case  any  decision  of  the  Governor-General  in  Council  on  any  appeal 
under  this  section  is  not  duly  executed  by  the  proper  authority  in 
that  behalf,  then,  and  in  every  such  case  and  so  far  only  as  the 
circumstances  of  each  case  may  require  the  Parliament  of  Canada 
may  make  remedial  laws  for  the  due  execution  of  the  provisions  of 
this  section  and  of  any  decision  of  the  Governor-General  in  Council 
under  this  section." 

The  first  sub-section  in  speaking  of  separate  schools  says  that 
nothing  shall  prejudicially  affect  any  right  or  privilege  with  respect 
to  schools  existing  by  law  or  practice  ;  the  second  gives  a  right  of 
appeal  from  any  act  or  decision  of  the  legislature  or  any  other  pro- 
vincial authority  affecting  the  rights  or  privileges  of  the  Protestant 
[409]  or  Catholic  minority  in  relation  to  education.  If  these 
minorities  have  any  rights  oi  privileges  in  relation  to  education  they 
are  undoubtedly  those  which  concern  their  separate  schools.  They 
have  their  rights  and  privileges  on  this  subject  since  the  law  gives 
a  right  of  appeal  in  order  to  protect  them  from  any  attempt 
which  should  prejudicially  aflfect  them.  Why  should  an  appeal 
have  been  granted  to  them  if  they  had  no  right  to  separate  schools  ? 
Is  it  not  on  the  contrary  because  they  were  already  in  possession  of 
this  right  in  practice  that  Parliament  has  sanctioned  their  legal 
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existencw  by  this  provision  in  such  a  way  as  to  protect  them  against 
any  assault  from  the  legislature  or  any  other  provincial  authority  ? 

The  meaning  given  to  the  words  "  by  practice  "  is  thus  found  to 
bfc  confirmed  by  the  other  provisions  of  sect.  22  in  such  a  way  as  to 
leave  no  doubt  of  their  meaning. 

I  am  therefore  oi  opinion  that  tlie  Act  53  Vict.  c.  38  respecting 
public  schools  is  ultr.i  vires  and  that  the  two  by-laws  adopted  in 
virtue  of  this  Act  are  illegal  and  should  be  set  aside  and  the  appeal 
allowed  with  costs. 

[Tran.slated.] 

Taschereau,  J. : — 

The  appellant  in  this  case  attacks  the  constitutionalitj'  of  the 
School  Act  passed  by  che  Legislature  of  the  Province  of  Manitoba 
in  lSt)0.  The  proceedings  before  the  provincial  courts  and  the  form 
under  which  the  question  is  presented  have  been  described  at  length 
by  my  learned  c(jlleagues  who  have  preceded  me,  and  it  would  be  idle 
to  repeat  them.  The  question  of  right  itself  which  is  submitted  to 
us  is  confined  within  a  sufficiently  narrow  compass  for  the  respon- 
dent jind  the  Attorney-General  of  the  Province  in  their  factums 
and  their  arguments  at  the  hearing  as  well  as  the  learned  judges 
of  the  Court  appealed  from  in  their  judgments  admit  that  the 
[410]  Catholics  of  the  Province  are  not  and  could  not  have  been  by 
the  statute  in  question  deprived  of  the  right  which  they  had 
always  enjoyed  of  having  their  separate  schools  without  being  in 
any  way  obliged  to  send  their  children  to  the  free  schools.  The 
litigation  is  only  on  the  provisions  <»f  this  statute  which  subjects 
Catholics  to  taxation  for  the  support  of  free  schools. 

Sect.  22  of  the  coastitutional  Act  of  Manitoba  of  1870  reads  as 
follows  in  the  French  version  which  it  must  not  be  fo»f gotten  is  law 
just  as  much  as  the  English  version  : — "  Dans  la  province,  la  legis- 
lature pourra  exclusivement  decreter  des  lois  relatives  h,  I'education 
sujeltes  et  conformes  aux  dispositions  suivanies  :  llien  dans  cea 
lois  ne  pourra  prejudicier  k  aucuu  droit  ou  privilege  confere  lors  de 
I'union  par  la  loi  ou  par  la  coutume  (or  practice)  k  aucune  classe 
particuliere  de  personnes  dans  la  province  relativement  aux  ecoles 
separ^es  (denominational  schools)." 

This  is  a  verbatim  copy  of  sect.  93  of  ihe  British  .""^orth  America 
Act  with  the  simple  addition  of  the  words  "  or  by  prac^.ice."  There 
are  then  rights  and  privileges  which  the  Catholics  of  this  region 
enjoyed  at  the  time  of  the  union  with  reference  to  separate  schools 
(for  law  on  the  subject  there  was  none)  which  the  legislature  is  not 
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able  to  prejudicially  afFect,  and  the  power  of  legislating  on  education 
is  only  given  to  it  with  this  reatriction.  This  could  not  be  disputed 
and  the  learned  Attorney-Ceneral  of  the  Province  is  only  contesting 
tlie  matter  with  the  respondent  in  order  to  maintain  tliat  the  Act, 
while  obliging  the  appellant  and  with  him  fill  the  Catholic  popula- 
tion of  Manitoba  to  contribute  to  the  support  of  free  schools,  does 
not  thereby  prejudice  any  right  or  privilege  conferred  on  them  by 
practice.  It  is  then  necessary  for  us  in  the  first  place  to  seek  in  the 
record  the  proof  of  the  practice  in  the  matter  of  education  in  this 
part  of  the  territory  before  the  union.  His  Eminence  the  Lord 
Archbishop  of  St.  Boniface,  in  an  athdavit  produced  by  the  appel- 
lant, describes  it  in  the  following  terms  : — 

[411]  "  Prior  to  the  passage  of  the  Act  of  the  Dominion  of  Canada 
passed  in  the  thirty-third  year  of  Her  Majesty  Queen  Victoria, 
chapter  3,  known  as  the  Manitoba  Act,  and  prior  to  the  Order  in. 
Council  issued  in  pursuance  thereof,  there  existed  in  the  territory 
nw  constituting  the  Province  of  Manitoba  a  number  of  effective 
Bchools  for  childr  -n.  These  schcols  were  denominational  schools, 
some  of  them  regulated  and  contro  led  by  the  Roman  Catholic 
Church  and  others  by  varif)us  Protestant  denominations. 

*"J  he  means  necessary  for  the  support  of  the  Roman  Catholic 
schools  wore  supplied  to  some  extent  by  school  fees  paid  by  some  of 
the  parents  of  the  children  who  attended  the  schools,  and  the  rest 
was  paid  out  of  the  funds  of  the  Church,  contributed  by  its 
members. 

*'  During  the  period  referred  to,  Roman  Catholics  had  no  interest 
in  or  control  over  the  schools  of  the  Protes'ant  denominations,  and 
ti  e  m'mbers  of  the  Protestant  denominations  had  no  interest  in  or 
control  over  the  schools  of  Roman  Catholics.  There  were  no 
public  schools  in  the  sense  of  State  schools.  The  members  of  the 
Roman  Catholic  Church  supported  the  schools  of  thtir  own  Church 
for  the  enefit  of  the  Roman  Catholic  children,  and  were  not  under 
obligation  to,  and  did  not  contribute  to,  the  support  of  any  other 
schools. 

'*  In  the  matter  of  education,  therefore,  during  the  period  referred 
to,  Roman  Catholics  Avere,  as  a  matter  of  custom  and  practice, 
separate  from  the  rest  of  the  community,  and  their  schools  were  all 
conducted  according  to  the  distinctive  views  and  beliefs  of  Roman 
Catholics  as  herein  set  forth. 

"  Roman  Catholic  schools  have  always  formed  an  integral  part 
of  the  work  of  the  Roman  Catholic  Church.  That  Church  has 
always  considered  the  education  of  the  children  of  Roman  Catholic 
parents  as  coming  pecu'iarly  within  its  jurisdiction.     The  school,  in 
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dren's  Church,'  and  wholly  incomplete  and  largely  abortive  if 
reli'.'ious  exercisea  be  excluded  from  it.  The  Church  has  always 
insi-ted  upon  its  children  receiving?  their  education  in  schools  con- 
ducted under  the  supervision  of  tho  (  hurch,  and  upon  their  being 
trained  in  tlie  doctrines  and  faith  of  the  Church.  In  education, 
the  lioman  Catholic  Church  attaches  very  great  importance  to  the 
spiiitual  culture  of  the  child,  and  rot^ards  all  education  unaccom- 
panied by  instruction  in  its  religious  aspect  as  possibly  detrimental 
and  not  beneficial  to  children.  With  this  regard  the  Church 
requires  that  all  teachers  of  children  shall  not  only  be  members  of  Taachereau  J 

th'  Church,  but  shall  be  thoroughly  imbued  with  its  principles  and  

faith  ;  shall  recognise  its  spiritual  authority  and  conform  to  its 
directioi  s.  It  also  requires  *^hat  such  books  be  used  in  the  schools 
with  regard  to  certain  subjects  as  shall  combine  religious  instruction 
[412]  with  those  subjects,  and  this  applies  peculitirly  to  all  history 
and  philosophy." 

His  Grace  further  swears  that : — 

"  8.  The  Church  regards  the  schools  provided  for  by  th«'  Public 
Schools  Act,  and  being  Chapter  38  of  the  statutes  passed  in  the 
reign  of  Her  Majesty  Queon  Victoria,  in  the  fifty-third  year  of  her 
reign,  as  unfit  for  the  purpose  of  educating  their  children,  and 
the  children  of  Roman  Catholic  parents  will  not  attend  such  schools 
Bather  than  countenance  such  schools,  Roman  Catholics  will  revert 
to  the  system  in  operation  previous  to  the  Manitoba  Act,  and  will 
esablish,  support,  and  maintain  schools  in  accordance  with  their 
principles  and  faith  as  aforementioned. 

"9.  Protestants  are  satisfied  with  the  system  of  education  pro 
vided  for  by  the  said  Act,  the  Public  Schools  Act,  and  are  perfectly 
willing  to  send  their  children  to  the  schools  established  and  provided 
for  by  the  said  Act.  Such  schools  are,  in  fact,  similar  in  all  respects 
to  the  schools  maintained  by  the  Protestants  under  the  legislation 
in  force  immediately  prior  to  the  passage  of  the  said  Act.  The 
main  and  fundamental  difference  between  Protestants  and  Catholics, 
with  reference  to  education,  is  that  while  many  Protestants  would 
like  education  to  be  of  a  more  distinctly  religious  character  than 
that  provided  for  by  the  said  Act,  yet  they  are  content  with  that 
which  is  so  provided,  and  have  no  conscientious  scruples  against 
such  a  system  ;  the  Catholics,  on  the  other  hand,  insist  and  have 
always  insisted  upon  education  being  thoroughly  permeated  with 
religion  and  religious  aspects.  That  causes  and  effects  in  science, 
history,  philosophy,  and  aught  else  should  be  constantly  attributed 
to  the  Deity,  and  not  taught  merely  as  causes  and  effects. 
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"  iO.  Thf  I'tlbct  i)f  ti»e  I*ul)lic  Scliools  Act  will  I)-  t..  t-sMiblish 
piiMic  Bcliool.s  ill  cvory  part  of  MaiiitoliH  whoro  the  pi  I'lilatioii  is 
.^iillioioiit  for  till!  |)urpoHo  of  a  hl'Iiok],  and  to  HUpply  in  tlii"  maiuK-r 
etliu'atioii  t(i  cluldruii  free  of  cl  ari^o  to  tlicni  or  tliiiiv  purc-iits 
fiutlmr  than  tliiur  Hharo,  in  CDmiimn  with  otliur  nuMnbii:.  of  tho 
coniiminity  of  tho  amounts  kiviud  uiidur  tind  by  vi'tue  of  iht*  pro- 
visinns  cont:iiiK'd  in  tho  Act. 

*'  il.  In  caHi!  Iliiniiiii  Catholics  rovort  to  tho  syatoni  in  onor  tion 
previons  to  tho  Mauitoha  Act,  they  will  bo  l)rou^'ht  in  diroct  com- 
petition with  tho  said  public  schoola  ;  owing  to  tho  fact  that  tho 
TaHcheiv.'xu,  .1.  l'"'*l'tJ  schools  will  be  maintained  at  jmblic  expense  and  the  Tvoiiian 

Catiiolic  .schools  by  school  foes  and  jirivato  subscription,  tho  latter 

will  labour  under  serious  di«advantaL,'o.  They  will  be  un;il)le  to 
ati'ord  inducements  and  bonotits  to  children  to  attend  such  s ■liools 
[413]  eipial  it  those  atlbrded  l)y  public  schools,  although  they  w(»uld 
be  perfectly  able  toccmipote  with  any  or  all  schools  unaided  liy  law- 
enforced  support." 

John  .Sutherland  and  Aloxandor  Poison,  in  two  atfidav  ts  pro- 
duced by  the  respondent  in  answer  to  the  petition  of  tho  appellant, 
say  also  as  to  the  state  of  the  schools  in  the  Province  before  tho 
union  : — 

"2.  That  .schools  wliich  existed  prior  to  tho  Province  of  Mani- 
toba entering  confederation  were  purely  private  scIkjoIs,  and  were 
nut  in  any  way  subject  to  pul)lic  control,  nor  did  they  in  any  way 
receive  public  support. 

"  3.  No  school  taxes  were  collected  by  any  authority  prior  to  the 
Province  of  Manitoba  entering  confederation,  and  there  were  no 
means  by  which  any  person  could  be  forced  by  law  to  support  any 
of  said  i^rivate  schools.  I  think  the  only  public  revenue  of  any 
kind  then  collected  was  the  customs  duty,  usually  four  per  cent." 

It  appears  clearly  as  a  fact  from  these  atiidavits,  which  constitute 
the  only  proof  on  the  record,  that  before  tho  union  the  Catholics 
of  the  territory  enjoyed  by  practice  not  only  the  privilege  of  h:»ving 
their  schools  but  also  negatively  as  a  corollary  to  and  essential  part  of 
this  privilege  freedom  from  contributing  to  any  system  of  education. 
In  fact  it  was  the  not  being  obliged  to  contribute  to  any  other 
schools  than  their  own  which  constituted  for  them  in  truth  a  privi- 
lege. The  privilege  alone  of  having  their  own  schools  would  have 
been  illusory,  or  rather  could  not  have  been  called  a  privilege.  To 
have  voluntary  schools  is  of  common  right,  it  is  not  a  privilege  and 
a  cust(jm  which  made  them  support  both  their  own  and  those  of 
others  would  have  been  for  them  a  singular  privilege.     The  jirivi- 
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logo  in  sliort  would  have  bolon^i^d   to  othi-rs.      This,  however,  it  ihj)2 

suoniH  to  iiie,  is  the  only  [nivilcf^o  wiiich  the  rcsponduiit   in  the       (.""^ 
prt'Hi'iit  cdHu  would  now  conii  de  to  tiie  Catholic  niin  ritv  in  the      Winnii-kg 


Provinct'. 

Tilt'  liiw  of  18!). i,  says  the  respondent,  does,  it  is  true,  oblige 
[414]  Catholics  to  contribute  to  free  schools,  but  it  does  not  ()bli;,'o 
them  to  send  their  cliihlren  to  them.  It  dous  not  forbid  them 
either  from  havinj,'  se])anito  schools  ;  it  does  not  th  n  prejudice  in 
any  way  any  of  tin  rights  and  priviloye-i  conferred  on  them  by 
custom  before  the  union,  conse(iuently  it  is  intra  vires.  I  think 
this  re.isoning  alto<,'ether  erroneous.  In  fact  1  should  have  been 
disposed  not  to  l)elievo  it  serious  if  it  had  not  received  the  .sancti(jn 
of  the  provincial  tribunal.  To  wiiat  in  eflect  does  it  amount  /  To 
cause  to  be  said  by  the  non-Catholic  majority  to  the  Catholic 
minority:  'you  have  the  jtriviletro  of  having  your  .schixds  ;  wo 
leave  it  to  you  provided  you  help  us  I  s  ipport  ours.  Vou  caruiot 
send  your  children  to  our  schools,  but  we  >i>i  not  oblige  you  to  do  so 
all  that  wo  demand  of  you  is  to  pay  for  nstructing  ours."  1  seek 
in  vain  in  the  record  proof  that  tl  s  waf;  the  cu'-l  m  before  the 
union.     J  find  there  <|Uite  the  oppooite. 

Is  it  possible  moreoter  to  imagine  a  srs.  m  like  that  which  the 
respondent  would  wi.'jh  to  enft>rcri  in  r.Iaiut  >ba,  and  at  the  same 
time  to  lecogniso  the  right  of  the  minority  to  separate  schools,  a 
right  which  the  resi)ondent  could  not  deny  in  face  of  sect.  22  of 
the  constitutional  Act  of  1870  ?  It  is  j)lain  that  the  legislai-.n  fore- 
seeing that  in  the  future  one  or  other  of  the  two  classes,  Pn)testant 
or  Catholic  must  of  necessity  prevail  by  number  in  the  projected 
Provitice  makes  by  this  section  an  enactment  for  both  cases.  They 
were  then  almost  ei^ually  divided,  to  judge  by  the  lirst  legislation  of 
the  n',;w  Province  on  the  subject  in  1^7 1,  when  it  appears  that  the 
board  of  education  was  comjjosed  equally  of  Catholics  and  of 
Protestants  with  a  superintendent  for  each  of  these  two  classes  and 
with  an  ei^ual  division  of  the  government  grant.  In  that  state  of 
things  Parliament  by  sect.  22  of  the  Act  provides  for  both  of  these 
[415]  results.  The  first  sub-sect'on  which  I  have  cited  at  lengih 
assures  to  the  minority,  whether  Catholic  or  Protestant,  the  rights 
up  to  that  time  conferred  on  them  by  practice,  and  the  second 
sub-section  gives  them  the  right  of  appeal  to  the  Governor-General 
in  Council  from  all  legislation  affecting  any  of  their  rights  in  the 
matter.  Had  the  Protestant  population  happened  to  be  in  the 
minority  they  could  not  have  been  compelled  to  contribute  to  the 
support  of  Catholic  schools.  They  would  have  claimed  the  same 
right  to  their  own  schools  as  their  co-religionists  enjoy  in  the  Pro 
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vince  of  Quebec  complete  and  unfetter.ed,  that  is  to  say,  free  from 
taxation  for  C^-.bholic  schools.  To-day  the  Catholics  forming  the 
minority  claim  only  tlie  same  right  and  the  free  exercise  of  that 
right.  I  am  of  opinion  that  their  claim  is  well  founded.  They 
have  a  right  to  their  system  of  schools  such  as  their  co-religionists 
enjoy  in  Ontario  or  on  the  same  principle.  It  is  with  thiri  objecr, 
and  with  this  object  alone,  at  least  I  am  unable  to  view  the  matter 
otherwise,  that  this  speciil  provision  relative  to  separate  schools 
taken  from  the  British  North  America  Act  was  inserted  in  the 
constitutional  Act  of  1870  with  the  addition  of  the  words  "or  by 
practice," — words  rendered  necessary  as  I  have  said,  to  fully  express 
the  intention  of  the  legislator,  and  to  accomplish  his  purpose,  owing 
1o  the  well  known  fact  that  there  did  not  then  exist  on  the  subject 
in  these  regions  any  law,  and  that  the  whole  matter  was  there 
governed  by  ])ractice  and  by  practice  alone. 

The  respondent  corporation  and  the  Attorney-General  while 
recognising  the  abstract  right  of  the  minority  to  their  own  schools 
would  like  to  impede  its  free  exercise.  By  the  statute  in  question 
in  effect  all  the  government  grant  for  education  is  appropriated  to 
the  public  schools  or  free  schools  ;  any  apportionment  to  the  schools 
of  the  minority  is  refused,  sect.  108.  This  grant,  however,  is  taken 
[416]  from  the  public  revenue  to  which  the  minority  has  duly 
contributed  its  share.  And  this  is  all  that  his  Eminence  the  Arch- 
bisliop  of  St.  Boniface  complains  of  in  paragraph  11  of  his 
affidavit  which  has  be  -n  partially  misinterpreted.  His  Eminence 
does  not  feir  for  the  Catholic  schools  the  competition  of  the  public 
schools  if  the  legislature  is  willing  to  place  both  on  an  equality 
before  the  law.  What  his  Eminence  says  is  that  in  maintaining  the 
public  schools  at  the  cost  of  the  State,  while  leaving  the  Catholic 
schools  to  the  mercy  of  voluntary  contributions,  the  latter  will  be 
placed  in  a  most  unfavourable  position.  And  as  it  seems  to  me  no 
arguments  are  necessary  to  prove  this.  But  not  only  I  repeat  does 
the  statute  in  question  give  to  the  public  schools  alone  the  whole  of 
the  pr()vincial  grant  but  it  subjects  the  Cathoiioa  to  direct  taxation 
for  their  support.  And,  in  addition,  not  only  the  private  property 
of  each  taxable  Catholic  but  every  Catholic  school  building  and  all 
properties  appropriated  by  Catholics  for  the  eilucation  of  their 
children  are  taxable  for  the  support  of  free  schools. 


'iiiv, 

■  ■■pi—.. 


PRIVY   COUNCIL. 


76 


The  statute  by  sect.  179  amounts  even  to  contiscation  of  the 
school  proi)erty  of  the  Catholic  minority  in  certain  cases  for  the 
benefit  of  the  free  schools. 

I  am  of  opinion  that  *his  legislation  prejudicially  aftects  the 
rights  and  privileges  enjoyed  by  this  nunority  befoie  the  union  and 
is  consequently  ultra  vires. 

The  respondent  lias  sought  to  find  an  answer  to  the  appellant's 
petition  in  the  following  argument : — "It  is  possible,"  he  says, 
•'  that  this  legislation  may  prejudicially  affect  the  rights  of  the 
minority,  and  yet  in  spite  of  that  it  c  mies  within  the  powers  of  the 
Manitoba  Legislature,  as  for  examph  ,  a  municipal  or  other  tax  may 
indirectly  more  or  less  deprive  Catholics  of  the  funds  necessary  for 
[417]  the  support  r  f  their  schools,  yet  it  is  necessary  for  them,  not- 
withstanding, to  subm-t  thereto."  This  reasoning,  it  seems  to  me,  is 
destitute  of  foundation.  Moreover  it  is  in  its  laws  in  respect  of 
education  that  the  legislatiire  is  not  able,  under  sect.  22  of  the 
Federal  Act  of  1870,  to  prejudicially  affect  the  right  of  the  minority. 
There  is  no  question  as  to  laws  on  any  other  subject.  Then  in  the 
case  of  a  municipal  tax,  the  minority  is  on  a  footing  of  perfect 
equality  with  the  majority  and  receives  in  like  manner  the  equiva- 
lent of  what  it  contribute-  by  participating  like  it  in  the  benetits  of 
that  tax ;  while  here  the  appellant  claims  that  he  is  injured 
because  he  is  compelled  to  pav  for  others  and  to  contribute  to  the 
support  of  schools  from  wh\ch  he  will  never  benefit :  this  is  all 
that  he  complains  of.  He  is  left  certainly  in  theory  his  system  of 
schools,  but  the  exercise  of  his  right  is  fettered.  Nothing  is  left  of 
it  but  the  shadow.  If  the  State  imposes  on  this  minority  either 
$20,000  or  any  other  amount  whatever  for  the  support  of  free 
schools  this  is,  as  seems  plain  to  me,  so  much  of  which  the  minority 
is  deprived  for  the  support  of  its  own  schools.  Now,  to  fetter  the 
exercise  of  a  right,  to  obstruct  or  injure  it  is,  as  it  seems  to  me,  to 
prejudicially  affect  this  right.  And  this  is  what  in  no  doubtful 
terms  the  Legislature  of  Manitoba  has  no  power  fo  do  under  the 
Act  from  which  alone  it  derives  its  powers. 

1  am  of  opinion  that  the  appeal  should  be  allowed. 
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Patterson,  J.  : — 

The  statute  of  Canada  which  gave  its  constitution  to  the  Pro- 
vince of  Manitoba  (1)  declares,  in  sect.  22,  that  in  and  for  the  Pro- 
vince of  Manitoba  the  Legislature  "may  exclusively  make  laws  in 
relation  to  education,  subject  and  according  to  the  following  jirovi- 
sion  : — 

"  Nothing  in  any  such  law  shall  prejudicially  affect  any  right  or 
[4:18]  privilege  with  respect  to  denominational  schools  which  any 
class  of  persons  have  by  law  or  practice  at  the  ur-   a." 

"  Law  "  here  evidently  means  statute  law.  The  basis  of  the  con- 
stitution given  to  the  new  Province  (2)  was  the  British  North 
America  Act,  1807.  t  is  declared  that  that  Act  shall  apply  to  the 
Province  excepting,  amongst  other  things,  such  provisions  as  are 
varied  by  the  iManitoba  Act. 

Sect.  Do  of  the  British  North  America  Act,  which  dealt  with  the 
subject  of  provincial  legislation  resi)ectiiig  educ  itiou,  was  not 
intended  to  be  applied  to  Manitoba  without  some  variati(jns.  It 
was  therefore  rewritten  to  form  sect.  22  of  the  Manitoba  Act,  the 
original  language  being  adhered  to  wherever  no  variation  of  the 
provisions  was  intended.  In  this  way  I  suppose  it  was  that  sect. 
22  hapi)ens  t(j  refer  to  rights  and  privileges  with  respect  to  denomi- 
national schools  which  any  class  of  |)ersons  had  in  the  Province  by 
law,  when  there  was  '»o  statute  touching  such  schools  that  affected 
Manitoba.  The  reference  in  sect.  '.'3  was  to  statutory  rights  and 
privileges  existing  in  some  of  the  Provinces  entering  into  confedera- 
tion. In  sect.  2J  it  meant  nothing.  If  that  section,  which  is  a 
transcript  of  sect.  93  with  the  interpolation  oi  the  words  "or  prac- 
tice," had  not  introduced  those  words  it  would  have  been  inopera- 
tive for  want  of  something  to  operate  on.  It  is  not  an  example  of 
very  precise  or  accurate  drafting.  The  first  question  for  us  to 
decide  is  what  the  added  words  "or  practice"  mean,  or  whether 
they  also  mean  nothing. 

"  Which  any  class  of  persons  have  by  law  or  practice  " — in  gram- 
matical effect  "  hav'j  by  law  or  by  prjictice." 
What  is  meant  by  having  by  practice  I 

[419]  To  have  by  law  here  means  to  have  under  some  statutory 
provision,  the  preposition  "by"  pointing  to  the  law  or  statute  as 
the  means  or  instrument  by  which  the  right  or  jmvilege  was 
accjuired.  Are  we  obliged  to  understand  the  term  "  by  practice  " 
as  intended  to  signify  ac(|uired  by  practice  or  user,  involving  some 
idea  of  prescription  ?     It  is  arguable,  and  has  in  effect  been  argued, 


(1)  3.^  Vict.  c.  X 


(2)  83  Vict.  c.  3,  6.  2. 
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that  tliiit  is  the  proper  understanding  t)f  the  terra,  that  the  word 
"by"  must  have  tlie  same  force  when  understood  in  the  one  place 
as  when  expressed  in  the  (jther,  leading  to  the  conclusion  that, 
inasmuch  as  no  rights  or  privileges  in  respect  of  denominational 
schools  had  lieen  acquired  in  the  territory  in  that  manner,  the  clause 
in  (juestion  is  wholly  inoperative. 

The  construction  thus  contended  for  may  be  capable  of  being 
supported  by  strict  reasrtning  from  rules  of  grammar  or  rhetoric, 
but  it  is  not,  in  my  judgment,  appropriate  to  this  clause.  We  have 
seen  that  precision  and  accuracy  are  not  characteristics  (jf  the  clause 
as  a  whole,  and  we  cannot  properly  single  out  these  particular 
words  "by  practice"  for  very  critical  and  pedantic  treatment. 

We  must  credit  the  Legislature  with  having  intended  that  these 
words,  which  were  added  to  t'lose  taken  from  sect.  9.">,  should  have 
sojue  effect.  I  take  the  meaning  of  the  clause  to  be  that  rights  and 
privileges  in  respect  of  denominational  schools  existing  by  statute, 
if  any  such  there  had  been,  and  rights  actually  exercised  in  prac- 
tice at  the  time  of  the  union,  were  not  to  be  prejudicially  affected 
by  provincial  legislation. 

There  were  denominational  schools  maintained  by  different 
classes  of  persons,  some  by  the  Roman  Catholic  Church,  others  by 
Protestants.  The  right  to  establish  and  maintain  such  schools  was 
not  derived  from  statutory  law.  It  was  incident  to  the  freedom 
[420]  of  British  subjects,  and  was  independent  of  and  anterior  to 
legislation.  The  Manitoba  Act  did  not  assume  to  preserve  that 
right  merely  as  an  abstract  and  theoretical  right,  but  it  did  so  in 
favour  of  such  classes  of  persona  as  at  the  union  were  practically 
exercising  it. 

If  this  construction  seems  to  do  any  violence  to  the  language  of 
the  clause,  it  is  only  by  treating  the  word  "by  "  where  it  is  under- 
stood before  the  word  "  practice,"  as  not  having  precisely  the  same 
force  as  when  expressed  before  the  word  law.  But,  as  once 
remarked  by  one  of  the  most  eminent  of  English  judges,  Lord 
Stowell,  when  Sir  W.  Scott — "  The  Court  is  not  bound  to  a  strictness 
at  once  harsh  and  pedantic  in  the  application  of  statutes"  (1). 

Dicta  to  the  same  effect,  as  well  as  examples  of  their  application, 
abound  in  the  books.  Thus  in  a  recent  case,  S((lmon  v.  Dioicombe 
(2),  we  find  it  laid  down  in  the  judgment  of  the  Judicial  ('ommittee 
that  when  the  main  object  and  intention  of  the  statute  are  clear,  it 
must  not  be  reduced  to  a  nullity  by  the  draftsman's  unskilfulness 
or  ignorance  of  law,  except  in  the  case  of  necessity  or  the  absolute 
intractability  of  the  language  used. 

(1)  The  Reward,  2  Dods.  Adm.  Rep.  266,  269.       (2)  11  App.  Caa.  627. 
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"The  more  literal  construction  of  a  section  of  a  statute,"  said 
Lorcl  Selborne  in  Caledonimt,  EaUvxiy  Cumpany  v.  North  British 
Eall'icay  Company  (1),  "ought  not  to  prevail  if  it  is  opposed  to  the 
intentions  of  the  Legislature  as  apparent  by  the  statute  ;  and  if  the 
words  are  sufKciently  flexible  to  admit  of  some  other  construction 
by  which  that  intention  will  be  better  effectuated." 

In  my  opinion  the  Roman  Catholics  are  a  class  of  persons  who 
had,  within  the  meaning  of  the  statute,  rights  and  privileges  with 
respect  to  denominational  schools  in  the  Province  of  Manitoba  at 
the  union. 

The  rights  and  privileges  preserved  by  the  statute  were  only  those 
peculiar  to  schools  as  denominational  schools,  or  which  gave  the 
schools  that  character.  Chiefly  they  were  the  education  of  their 
[421]  children  under  the  control  and  direction  of  the  Church,  and 
the  maintenance  of  their  schools  for  that  purpose. 

A  point  is  made  in  the  affidavit  on  which  these  proceedings  are 
founded  upon  the  fact  that  the  schools  of  the  Roman   Catholic 
(.'hurch  were  maintained  by  the  Catholics  by  contributions  in  some 
form,  as  fees  for  tuition  or  as  contributions  to  the  general  funds  of 
the  Church,  or  possibly,  though  we  are  not  told  that  it  was  so,  as 
subscriptions  for  school  purposes,  and  the  schools  of  the  Protestants 
were  maintained  by  Protestants,  neither  body  contributing  or  being 
liable  to  contribute  to  maintain  the  schools  of  the  other.    The  fact  is 
not  witliout  importance  from  a  point  of  view  which  I  shall  presently 
notice,  but  f  am  not  prepared  to  hold  that  the  immunity  enjoyed 
from  liability  to  support  schools  of  another  denomination,  at  a  time 
when  taxation  for  school  purposes  was  unknown  in  the  territory, 
was  a  privilege  in  respect  of  denominational  schools.     The  Provin- 
cial statute  of  1890  which  is  attacked  as  ultra  vires  renders  every 
taxpayer  liable  to  asses'^mont  for  che  support  of  the  public  schools. 
These  schools  are  not  denominational,  and  they  are  objectionable 
to  the  Roman  Catholic  Church,  which  insists  upon  the  supervision 
of  the  education  <jf  its  children.     The  effect  of  the  new  statute  and 
the  f  rounds  of  o1)jection  to  it  are  explained  in  the  affidavit  of  Arch- 
bishop Tache.     1    refer  particularly  to  paragraphs  8,  10,  and  1 1 . 
Rather  than  countenance  the  public  schools,  he  tells  us  in  the  8th 
paragraph  Roman  Catholics  will  revert  to  the  system  in  operation 
previous  to  the  ^Manitoba   Act,   and   will  establish,   support,  and 
maintain  schools  in  accordance  with  their  principles  and  faith.     In 
other  words,  they  will  assert  and  act  upon  the  privilege  or  right  in 
respect  of  denominational  schools,  which,  as  I  construe  sect    22, 
they  had  as  a  class  at  the  union. 
"  "        (1)  0  App.  Cas.  114. 
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[422]  It  is  thus  in  effect  asserted  on  the  part  of  the  applicant  that 
the  ri<;ht  or  privilege  has  not  been  destroyed  by  the  Public  Schools 
Act  of  1890.  The  same  assertion  is  made  on  the  part  of  the  respon- 
dents, wbo  make  it  one  of  their  grounds  in  support  of  the  by-laws 
which  are  attacked,  or  rather  in  support  of  the  Provincial  statute. 

But  the  right  or  privilege  may  continue  to  exist  and  j'et  be 
injuriously  aflfected.  It  is  not  the  cancelling  or  anni)lling  of  the 
right  that  is  forbidden.  The  (juestion  is  :  Does  the  statute  of  1890 
injuriously  affect  the  right  ?  That  it  does  so  appears  to  me  free 
from  eerious  doubt.  In  one  form  or  another  the  members  of  the 
Church  supported  the  schools  of  the  Church.  As  a  class  of  people 
they  bore  the  burden.  We  are  not  concerned  to  inquire  how  the 
burden  was  distributed  among  the  individual  members  or  whether 
e.ach  one  bore  some  part  of  it.  The  privilege  in  question  appertained 
to  the  class  of  people  and  the  burden  was  borne  by  the  class.  'I  he 
bearing  of  tho  burden  was  essential  to  the  enjoyment  of  the  privi- 
lege. It  is  tlie  maintenance  of  a  school  that  is  of  value  to  the  com- 
munity or  class,  rather  than  the  al  -attract  or  theoretical  right  to 
maintain  it.  In  other  words  the  value  of  the  right  depends 
upon  the  practical  use  that  can  be  made  oi  it.  Whatever  throws 
an  obstacle  in  the  way  of  that  practical  use  prejudicially  affects 
the  right.  It  is  not  conceivable  that  in  any  community,  and 
notably  among  the  settlers  in  a  region  like  Manitoba,  a  burden 
of  taxation  for  the  support  of  jiublic  schools  can  be  imposed  on 
the  people  of  any  religious  denomination  without  rendering  it  less 
easy  for  tlie  same  people  to  maintain  denominational  schools.  The 
degree  of  interference  is  immaterial.  Tf  it  occurs  to  any  exten 
the  right  to  maintain  the  denominational  school  is  injuriously 
affected . 

It  has  been  objected  that  the  argument  against  the  public  school 
[423]  tax  on  the  ground  of  its  making  the  people  less  able  to  support 
their  denominational  schools  involves  the  denial  of  the  right  to  imnose 
ordinary  municipal  taxes,  because  those  taxes  also  absorb  their 
share  of  the  means  of  the  taxpayers.  The  ol>jection  is  aside  fnjm 
the  issue.  The  jirovision  of  the  statute  relates  only  to  legislation 
respecting  education,  and  the  restriction  is  upon  the  power  to  make 
laws  on  that  subject.  It  is  not,  however,  merely  a  question  of 
pecuniary  ability  to  do  one's  share  in  supporting  a  denominational 
scho.il  in  addition  to  paying  the  public  school  tax.  Assuming  the 
ability  in  the  case  of  every  individual  belonging  to  the  denomination, 
which  is  an  extravagant  assumption,  we  must  remember  that  one 
payinent  is  compulsory  and  the  other  voluntary.  When  a  man  has 
under  compulsion  paid  his  money  for  the  support  of  the  public 
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school  it  is  natural  that  he  should  be  less  willing  to  avail  himself  of 
the  privilege  of  paying  for  the  support  of  the  other,  thougli  his 
right  to  pay  as  well  as  hi^  ability  remain .  The  contest  is  over  the 
right  or  privilege,  not  of  the  individual  but  of  t'lo  class  of  persims. 
We  are  familiar  with  the  expression  "  injurii)usly  affected"  as 
used  in  the  compensation  clauses  of  the  Railway  Acts  and  in  the 
English  Lands  Clauses  Act.  It  would  be  labour  lost  to  cite  cases 
turning  upon  the  apidication  of  the  provisions  for  compensating  per- 
sons whose  lands  are  injuriously  affected  by  works  done  under 
sanction  of  law  They  are  very  numerous,  and  the  English  cases  will 
be  found  collected  in  Cripps  on  Compensation  (1),  and  several  other 
treatises.  The  claim  to  compensation  failed  in  many  of  the  cases 
in  which  lands  were  injuriously  affected  for  reasons  arising  on  the 
statutes  under  which  the  claim  was  made,  as*'.^.,  because  the  injury 
was  caused  by  an  act  that  would  not  have  given  a  riglit  of  action  at 
[424]  common  law,  or  because  it  Avas  caused  by  the  oi>eration  only 
and  not  by  the  construction  of  the  work  ;  but  all  the  cases  agree  in 
recognising  as  something  that  injuriously  affects  a  man  s  property 
whatever  interferes  with  his  ccmvenience  in  the  enjoymc?)t  of  it  or 
of  any  right  in  respect  of  it,  or  prevents  liim  from  enjoying  if  to 
the  best  advantage,  and  whether  the  injury  happens  to  be  perma- 
nent or  only  temporary.  The  same  principle  makes  it  ii  >perative  to 
hold  that  the  right  of  a  class  of  persons  with  resi>ecL  t  >  denomina- 
tional schools  is  injuriously  affected  if  the  effect  of  a  law  p.issed  on 
the  subject  of  education  is  to  render  it  more  difficult  or  less  con- 
venient to  exercise  the  right  to  the  best  advantage.  I  mean  the 
direct  effect  of  the  law,  and  I  regard  the  prejudice  to  the  denomina- 
tional schools  which  is  worked  by  making  those  to  whom  it  looks 
for  support  pay  the  school  tax  as  a  direct  effect  of  the  statute. 
There  may  be  indirect  results  by  which  the  den^nninational  school 
may  suffer  in  its  prestige  or  prosperity,  yet  which  cannot  be  taken 
to  bring  the  statute  under  censure  of  pect.  22.  One  of  these, 
viz.,  the  competition  of  the  public  schools,  is  alluded  to  in  the 
eleventh  paragraph  of  his  Grace  the  Archbishop's  affidavit.  I  am 
not  quite  sure  that  I  fully  understand  that  paragraph.  I  am  not  sure 
whether  the  objection  it  indicates  extends  to  the  establishment  of 
any  schools  at  the  public  expense,  or  only  to  the  assessment  of 
Roman  Catholics  for  the  support  of  public  schools .  I  shall  there- 
fore merely  say  that,  according  to  my  present  opinion,  a  public 
school  may,  by  reason  (^f  superior  equipment  or  of  other  advan- 
tages, compete  with  a  denominational  school  to  the  disadvanta,ge  of 
the  latter  without  thereby  affording  just  cause  for  complaint. 

U)  2iid  ed.  c.  9. 


..'Ml. 


PRIVY  COUNCIL. 


81 


Upon  the  groun<ls  which  T  have  thus  discussed,  I  am  of  opinion 
that  the  Act  of  1890  transgresses  the  limits  of  the  power  given  by 
[425]  sect.  22  of  the  Manitoba  Act,  and  that  the  assessment  which 
the  appelhint  is  resisting  is  illegal. 

It  may  not  be  out  of  place  to  remark,  though  it  is  scarcely  neces- 
sary to  do  so,  that  there  is  no  general  prohibition  of  'egislation 
which  shall  affect  denominational  schools.  The  i)rohibition  relates 
only  to  the  riu'hts  and  privileges  of  classes  of  persons,  and  to  legis- 
lation which  injuriously  affects  such  rights.  There  is,  therefore, 
room  for  legislative  regulation  on  many  subjects  as,  for  example, 
compulsory  attendance  of  scholars,  the  sanitary  condition  of  school 
houses,  the  imposition  and  collection  of  rates  for  the  support  of 
denominational  schools,  and  sundry  other  matters  wiiijh  may  be 
dealt  with  without  inferfering  with  the  denominational  characteris- 
tics of  the  school,  and  which,  I  suppose,  were  dealt  with  in  the 
statutes  of  tlie  Province  that  were  rL'pealed  in  18U0  to  nia^e  way 
for  ihe  system  now  com[>lained  of. 

I  am  of  the  opinion  that  the  appeal  should  be  allowed  and  the  by- 
laws of  the  city  t)f  Winnipeg,  Nos.  480  and  4h3,  quashed,  the 
appellant  having  his  costs  of  the  appeal  and  also  of  all  proceedings 
in  the  Courts  below. 
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Judgments  in  Manitoba  Court  of  Quben's  Bench. 

lU-;ported  7  Manitoba  Rep.  273.] 
Taylor,  C.  J.  :— 

Tie  application  to  quash  these  by-laws  raises  the  important  ques- 
[30y]  tion,  whether  the  Public  Schools  Act,  53  Vict.,  c.  38  (M., 
1^90),  is  one  within  the  power  of  the  Legislature  of  this  Province  to 
pass.  It  came  in  the  first  instance  before  my  brother  Killam,  who, 
in  a  considered  judgment  upheld  the  validity  of  the  Act,  and  dis- 
missed the  summons.  From  his  decision  an  appeal  was  taken,  which 
has  now  to  be  disposed  of. 

Tue  by-law  No.  430,  dated  14th  July,  1890,  provides  for 
levying  by  assessment  the  amount  requited  for  the  municipal  and 
school  purposes  of  the  city  of  Winnipeg  for  the  current  municipal 
year  1890.  By-law  No.  483,  dated  28th  July  1890,  amends  the  for- 
mer by-law  in  several  respects.  Under  these  two  by-laws  a  rate  of 
2  cents  on  the  dollar  is  to  be  r.iised,  levie  1  and  collected  on  the 
whole  assessed  value  of  the  real  and  personal  property  in  the  city 
of  Winnipeg,  the  proportion  required  for  school  purposes  being 
4  l-5th  mills  on  the  dollar. 
6 


'    •i 


l^r. 


A 


82 


PRIVV   COUNCIL. 


V 

f.  i 


1892 
City  ok 

WiNNII'KG 

''. 
Bahuett. 

City  ok 

WiNNIPKCJ 
V. 

Lou  A  v. 

Manitoba. 
Taylor,  C.   J. 


The  (inly  ground  apecitically  Htated  in  the  original  aiunmons  as 
that  on  which  it  is  sought  to  quash  those  by-laws  is,  "  Because 
by  the  said  by-laws  the  anaounts  to  be  levied  for  school  purposes 
for  the  Protestant  and  Catholic  schools  are  united,  and  one  rate 
levied  upon  Protestants  and  Roman  Catholics  alike  for  the  whole 
sum  "  There  is  no  (juestion  raised  that  the  assessment  in  the 
manner  provided  for  by  these  by-laws  is  not  in  accordance  with 
the  provisicms  of  the  I'ublic  Schools  Act. 

It  is  claimed  that  the  school  law  in  force  in  the  Province  before 
thu  passing  of  that  Act,  and  which  it  professes  to  repeal,  is  still  in 
force.  Under  that  earlier  law  there  was  one  board  of  education, 
which  for  ceruiin  purposes  acted  as  a  united  board,  but  which  was 
a'so  divided  into  two  sections,  a  Protestant  section  consisting  of  all 
the  Protestant  members,  and  a  Roman  Catholic  section  consisting 
of  the  Roman  Cat! lolio  meuil'crs.  The  school  districts  throughout 
the  Province  were  divided  into  Protestant  and  ''atholic.  The  Pro- 
testant  schools  were  under  the  coiitrcl  of  the  Protestant  section  of 
tlie  board,  and  the  trustees  of  these  schools  were  elected  by  the 
Protestant  ratepayers.  The  Roman  Catholic  section  of  the  board 
[310]  had  in  like  manner  entire  control  of  the  Catholic  schools,  and 
the  Catholic  ratej)ayers  elected  the  trustees.  There  was  also  one 
superintendent  of  education  for  the  Protestant  schools,  and  another 
for  the  Catholic  schools.  The  law  also  provided  for  levying  the  taxes 
for  the  support  of  schools  in  Protestant  school  districts  upon  the 
property  of  Protestants  alone,  and  in  Roman  Catholic  school  dis- 
tricts upon  Roman  Catholics  only.  Provision  was  also  made  for 
apportioning  taxes  derived  from  the  property  of  corporations,  or  r)f 
persons  who  could  not  be  considered  to  belong  to  either  body. 
The  grant  made  annually  by  the  legislature  for  educational  pur- 
poses was  apportioned  between  the  two  sections  of  the  board,  for 
distribution  among  the  schools  under  the  charge  of  each  respec- 
tively. 

The  objection  to  the  Public  Schools  Act  is,  that  it  is  not  one 
within  the  power  of  the  Provincial  Legislature  to  pass,  having 
regard  to  the  limitations  upon  their  power  of  Ifigislating  on  the  sub- 
ject of  education,  imposed  by  sect.  22  of  the  Manitoba  Act,  33 
Vict.  c.  3  (D.,  1870). 

That  section  is  as  follows  : — >"  In  and  for  the  Province  the  faid 
Legislature  may  exclusively  make  laws  in  relation  to  education 
subject  and  according  to  the  following  provisions  : — (1)  Nothing  in 
any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  class  of  persons  have 
by  law  or  practice  in  the  Province  at  the  union  ;    (2)  An  appeal^ 
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shall  lie  to  the  Governor-General  in  Council  from  <iny  act  or  deci- 
sionof  the  Legislature  c>f  the  Province,  or  of  any  provincial  authority, 
affecting  any  right  or  privilege  of  the  Protestant  or  Roman  Catholic 
minority  of  the  Queen's  subjects  in  relation  to  education  ;  (3)  In 
case  any  such  provincial  law,  as  from  time  to  time  seems  to  the 
GovenKjr-General  in  Council  requisite  for  the  due  execution  of  the 
provisions  of  this  section,  is  not  made,  or  in  case  any  decision  of 
the  Governor-General  in  Council  on  any  appeal  under  this  section 
is  not  duly  executed  by  the  proper  provincial  authority  in  that 
behalf,  then,  ami  in  everj*  such  case,  and  as  far  only  as  the  circuni- 
[311]  stances  of  each  case'roquire,  the  Parliament  of  Canada  may 
make  remedial  laws  for  the  due  execution  of  the  jirovisions  of  this 
section  and  of  any  decision  f  the  Govei'uor-General  in  Council 
under  this  section." 

A  section   similar   in    character  is   found  in  the  British  North 
America  Act,  as  spct.  93.     There  are  differences  between  the  two 
sections,  and  when  Parliament,  in  the  Manitoba  Act,  used  diflferent 
language,  it  must  be  assumed  that  there  was  some  definite  intention 
in  doing  so.     The  differences  between  the  two  sections  are  the 
following :  — Sub-sect.  1  of  sect.  93  speaks  of  any  right  or  privilege 
as  to  denominational  schools  which  "  any  class  of  persons  have  by 
law  in  the  Province  at  the  union,"  while  in  sub-sect.  1  of  sect.  22, 
the  right  or  privilege  is  spoken  of  as  that  which  "  any  class  of  per- 
sons have  by  law  or,practice."     Sect.  93  has,  as  sub-sect.  2,  a  clause 
relating  solely  to  the  Provinces  of  Ontario  and  Quebec,  which  does 
not  appear  in  sect.   22.     In   sub-sect.    3   of  sect.    93   the   words, 
"  Where  in  any  Province  a  system  of  .separate  or  dissentient  schools 
exists  by  law  atjthe  union,  or  is  thereafter  established  by  the  Leg, 
islature  of  the   Province,"    are    found    immediately    before   what 
appears  in  sect.   22  as  sub-sect  4.     Then   sub-sect.  3  of  sect.   93 
provides  for  an  appeal  to  the  fGovernor-General  in  Council  only 
from  any  act  or  decision  of  any  provincial  authority,   while  sub- 
sect.   2  of  sect.  {V2  Bays  that  an  appeal  shall  lie  "  from  any  act  or 
decision  of  the  Legislature  cf  the  Province,   or  of  any  provincial 
authority."     Sub-sect.  4,  of  sect.  93,  is  the  same  as  sub-sect.  3  of 
sect.  22,  there  being  no  change  in  the  language. 

Possibly  there  is  no  practical  difference  in  the  effect  of  the 
changed  language  in  sub-sect.  2,  as  to  an  appeal  from  an  act  or 
decision  of  the  legislature  as  well  as  from  an  act  or  decision  of  any 
provincial  authority.  At  all  events  in  Separate  School  Trustees  of 
Belleville  v.  Grainger  (1),  Blake,  V.C,  seems  to  have  been  of  opin- 

(1)  25  Grant  570 ;  ante,  vol.  1,  p.  816. 
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ion  that,   "  act  of  any  provincial  authority  "  usod  in  sect.  93  would 
include  an  Act  of  the  Provincial  Lej^ialaturo. 

[312]  It  is  under  sect,  22  of  the  Manitoba  Act  that  the  (jUestion 
raised  in  the  present  case  must  be  considered,  and  the  decision  of 
it  must  bo  governed  by  the  provisions  of  that  section.     By  sect.  2 
of  the  Manitc^ba  Act  the  provisions  of  the  British  Nortli  America 
Act  are  made  applicable  to  the  Province  of  Manitoba,   "except 
those   parts  thereof  which  are  in   terms  made,  or  by  reasonable 
intendment  may  be  held  to  be,  sj^eoially  applicable  t(j,  or  to  affect 
only  one  or  more,  but  not  the  whole  of  tlie  Provinces  now  com- 
prising the  Dominion,  and  except  so  far  as  the  same  may  be  varied 
by  this  Act."     As  sect.  03  does  not  profess  to  settle  the  ijuerttion  of 
education,    and   of    sej)arate   or   denominational   schools    for    the 
whole  Dominion,  but  only  for  the  Pr<jvinces  of  Ontario  and  Que- 
bec, and  the  (juestion  of  education  in  the  newly-f(jrmed  Province  of 
Manitoba  is  dealt  with  specially  and  in  somewhat  varied  language, 
there  can  ba  no  doubt  that  sect.  9.'i  is  not  the  one  whicli  must  gov- 
ern the  decision  in  this  case.     As,  however,  sect.  21  was  und(^ubt- 
edly  based  on  sect,   93,  the  terms  of  the  latter  are  material,  but 
only  in  so  far  as  they  may  afford  assistance  in  arriving  at  the  true 
construction  to  be  placed  on  the  section  of  the  Manitoba  Act. 

It  was  argued  that  when  considering  the  meaning  and  intent  of 
sect.  22,  and  applying  its  language,  regard  must  be  had  to  the  con- 
dition of  things  existing  in  Upper  Canada  as  to  separate  schools 
before  confederation    and  which  led  to  sect.  98  finding  a  place  in 
the  British  North  America  Act.     It  is  said  that  in  construing  an 
Act  its  history  must  be  considered,  and  that  statutes  in  pari  materia 
must  be  construed  together,  the  construction  of  one  applied  to  the 
other.     Now,  there  is  no  doubt  that  the  history  of  an  Act  may  be 
inquired  into  and  considered  by  the  Court,  where  ditticulty  is  found 
in  construing  it.     The  Court  must  look  not  only  at  the  words  of 
the  statute  but  to  the  cause  of  making  it,  to  ascertain  the  intent  : 
The  KiH(j  v,  Ead  Teignmviith  (1).     Or,  as  it  was  expressed  by  Sir 
[313]  George  Jessel  in  Holme  v.  Giiji  (2),    "  The  Court  is  not  to  be 
oblivious       ....       of  the  history   <  f  law  and   legislation. 
Although  the  Court  is  not  at  liberty  to  construe  an  Act  of  Parlia- 
ment by  the  motives  which  influenced  the  legislatui'e,  yet  when  the 
history  of  law  and  le.;islation  tells  the  Court,  and  prior  judgments 
tell  this  present  Court,  what  the  object  of  the  legislature  wa°.  the 
Court  is  to  see  wliether  the  terms  of  the  section  are  such  as  fairly 
to  carry  out  that  object  and  no  other,  and  to  read  the  secticm  with 


(1)     13.  &  Ad.  244,  249, 


(2)  5  Ch.  D.  901,  905. 
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a  view  i)f  finding  out  what  it  moans,  nml  not  with  a  view  to  extend. 
inu  it  to  S)ni«thiny  that  was  not  intended.''  As  Brannvell,  B., 
said  in  Att<tnie>j-Oetieral  v.  Siihin  (1),  "so  perhaps  liistory  may  bo 
referred  to,  to  show  what  facts  existed,  brin«^int^  about  a  statute, 
and  what  matters  influenced  mt  n's  niiiuh  when  it  was  made  " 

Pre  iou9  statutes,  in  pari  materiil,  may  and  ouu'ht  to  1>e  looked 
at  ;  when  there  are  earlier  Acts  relating  to  the  same  subject,  the 
survey  must  extend  to  them,  for  all  are  for  the  purposes  of  con- 
struction considered  as  forming  one  homogeneous  and  c<  insistent  body 
of  law,  and  each  of  them  may  explain  and  elucidate  every  other  jtart 
of  the  counnon  system  to  which  it  belmgs  :  litx  v.  Lnxihili:  (2) ; 
Ihirk  V.  AildingtoH  (3)  ;  Moseley  v.  lSto)uhi)H!<e  (4). 

In  many  cases  the  courts  have  taken  .;reat  liberties  with  the 
wording  of  statutis  in  order  to  effect  what  they  believed  to  be  the 
intention  of  Parliament.  In  Caledottian  Ruibrmi  (oinpiuiij  v.  Nortk 
Britinh  RailwH\i  Company  (5),  Lord  Selb.rne  said,  "The  more 
literal  construction  ought  not  to  prevail  if  .  .  .  it  is 
opposed  to  the  intentions  of  the  legislature  as  apparent  by  the 
statute  ;  and  if  the  words  are  sufticiently  Hexiblo  to  admit  of  some 
other  construction  by  which  that  intention  will  bebetter  effectuated." 
And  the  Court  of  Appeal  held,  in  Ex  parte  WnJUm  (ti),  that  "a 
statute  may  be  construed  contrary  to  its  literal  meaning,  when  a 
literal  con.struction  would  result  in  an  absurdity  or  inconsistency, 
[314]  and  the  words  are  susceptible  of  another  construction  which 
will  carry  out  the  manifest  intention." 

All  this  was  old  law  and  was  stated  more  than  three  hundred  years 
ago  in  Stradling  v.  Morgan  (7).  "  The  Judges  of  the  law  in  .all  times 
past  have  so  far  pursued  the  intent  of  the  makers  of  statutes  that  they 
have  expounded  Acts  which  were  general  ia  words  to  be  but  par- 
ticular where  the  intent  was  particular."  Then,  after  referring  to 
several  cases,  the  report  proceeds,  "From  which  cases  it  appears 
that  the  sages  of  the  law  heretofore  have  construed  statutes  (juite 
contrary  to  the  letter  in  some  appearance,  and  those  statutes  which 
comprehend  all  things  in  the  letter,  they  have  expounded  to  extend 
but  to  some  things,  p.,nd  those  which  generally  prohibit  fill  people 
from  doing  such  an  act,  they  have  interpreted  to  permit  some 
people  to  do  it,  and  those  which  include  every  person  in  the  letter 
they  have  adjudged  to  reach  some  persons  only,  which  expositions 
have  always  been  founded  upon  the  intent  of  the  legislature,  which 
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(7)  Plowd.  199,  204,  205. 


(4)  7  East  174 
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tliuy  Imvo  colliscrod  HOinotinios  liy  coriHidoriiif,'  tliu  cmsi'  aiul  m-cos- 
sity  of  iimkiiiLj  tlii'  Ai-t,  soiiiotiiiu's  by  C()iii|i.iriiu'  oia;  |i;irt  of  tlu" 
Act  witli  another,  and  soinotirne.s  l>y  foroi;,'ii  (,'irciuii«taiic''s.  So 
that  they  Imve  ever  louii  guided  by  the  intuiit  of  tho  h'gislature 
wliiuh  thoy  liavo  always  takun  according'  to  tlic  necessity  of  tlu- 
matter,  and  according  to  that  which  in  consonant  to  reason  hi. dgoud 
discretion." 

Tlie  eminent  American  jurist,  ClianccUor  Kent,  has  said  in  liis 
Connncnturies  at  p.  402,  "  'I  he  reason  and  intention  of  the  lawgiver 
will  control  the  strict  letter  of  the  law,  when  the  letter  would  lend 
to  palpalile  injustice,  contradiction  and  absurdity."  Tlu-  intention 
of  the  Legisliiture  is  what  ought  to  govern,  and  the  object  of  the 
C«m)t  must  always  be  to  ascertain  what  that  intention  is. 

But  after  all,  how  is  the  intention  of  the  Legislature,  the  trtie 
meaning  of  a  statute,  to  l^e  ascertained  .'  The  eminent  jurist  «liose 
words  have  just  been  quoted  svys  :  '"'I'lie  true  meaning  of  the 
statute  is  generally  and  i)r<)perly  to  be  sought  from  the  body  of  the 
Act  itself.'  These  extraneous  helps  in  construing  a  statute  seem 
[315]  resorted  to  wlien  there  is  something  doubtful  in  the  wording 
of  it  ;  where  the  words  are  susceptible  of  more  than  one  meaning, 
or  where  the  language  used  is  such  as  to  raise  difUculties  in  its  gram- 
matical construction.  Tlius  in  HoJlhunvorth  v.  Palmer  (1),  Parke, 
B.,  dealing  with  a  particular  t-ection  of  an  Act,  said,  "  This  .section 
is  certainly  most  incorrectly  worded,  and  it  is,  therefore,  necesstiry 
to  modify  its  language  in  order  to  give  it  a  reasonable  construction. 
The  rule  we  have  always  followed  of  late  years  is  to  construe 
statutes,  like  all  other  written  instruments,  according  to  the  ordin- 
ary grammatical  sense  of  the  words  used,  and,  if  they  appear  con* 
traiy  to  or  irreconcilable  with  the  expressed  intention  of  the  legis- 
lature, or  involve  any  absurdity  or  inconsistency  in  their  provisions, 
they  must  bo  modified  so  as  to  obviate  that  inconvenience,  but  no 
further."  And  Brannvell,  B.,  when  using  the  language  already 
quoted  in  Attorneii-Gmcrid  v.  Stllem  (2),  was  speaking  of  statutes 
of  doubtful  meaning,  for  he  said,  "In  this,  as  in  other  cases  of 
doubtful  meaning,  it  is  legitimate  to  resolve  that  doubt  by  ascer- 
taining the  general  scope  and  object  of  the  enactment 
It  may  be  a  legitimate  mode  of  determining  the  meaning  of  a  doubt, 
fill  document  to  place  those  who  have  to  expound  it  in  the  situation 
of  those  who  made  it."  So  Lord  Wensleydale  said  in  Philpott  v.  ISt. 
George  s  Hospital  (3),  "  We  ought  to  look  to  the  words  of  the 
statute,  and  to  give  those  words  their  natural  and  ordinary  mean- 

TTEx.  267,  281.  (2)  2  H.  &  C.  431,  ."^SO,  531. 

(3)  6  H.  L.  0.  338,  3G6. 
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iii'j;."  The  proper  iikhIo  of  coiistniiiiy  mi  iiiipDrtant  stiitute  wua 
coiiHulerecl  hy  all  the  eonuuoii  liiw  ju(l},'e.s  of  Kn<j;linul  when  culled 
ill  lo  ailvifie  the  Houau  of  Lords  in  I  lir  Suhsvx  l^eer<t<je  Cane  {I). 
Their  uiKiiiiinoUH  opinion  was  delivered  by  C.  J.  Tiudal.  "The 
only  rule  for  tlie  eoustruetioii  of  Acts  of  I'arlijinieiit  ia,  that  they 
should  he  con.strued  ...  ordiug  to  the  intent  of  the  I'iirliauieiit  which 
passed  the  Act.  If  the  word.s  of  t:ie  statute  are  in  theiusclves 
precise  and  unaiuh.<,'uou8,  then  no  uiore  can  be  necessary  than  to 
e.\[iouiid  tliuso  words  in  tlieir  natuial  ;uid  ordinary  sense.  The 
[iUGJ  words  thomselves  alone  do,  in  .-iich  case,  best  declare  the 
intention  of  the  lawj^ivor.  Bui  if  any  doubt  arises  from  the  terms 
employed  by  the  leii^islaturo.  it  has  always  been  held  a  safe  means  of 
collecting  the  intention  to  call  in  aid  the  j^round  or  cause  of  making 
the  statute,  and  to  have  recourse  to  the  preamble  which,  according 
to  Chief  Justice  Dyer,  is  a  key  to  open  the  minds  of  the  makers  of 
the  Act  and  the  mischiefs  which  they  intended  to  redress." 

I  have  spoken  of  how  the  intention  and  nie:inin<(of  the  legislature 
is  to  be  ascertained,  but  the  (juestion  for  an  interpreter  of  a  statute 
i.-;  not,  properly,  what  the  legi-lature  m'jaiit  but  what  its  lanijuage 
means  :  tnhncr  v.  Tludcluf  (2).  Or,  as  the  present  Lord  Chief 
Justice  of  England  said,  his  course  always  is  to  supp  ise  that 
parliament  nu\  iit,  what  parliament  has  clearly  said,  and  not  to  limit 
plain  words  in  an  Act  of  Parliament  by  considerations  of  policy  : 
Coxheud  V.  Mnllis  (3). 

In  the  present  case  I  do  not  see  what  assistance  in  answering  the 
(juestions  which  arise  here  is  to  be  got  from  an  inquiry  into  the 
history  of  sect.  93  of  the  British  North  America  Act,  or  of  the 
corresponding  clfiuse  in  the  Manitoba  Act.  Before  confederation 
there  were  in  Ontario  separate  or  dissentient  schools  in  existence 
under  an  Act  of  the  Parliament  of  Canada.  The  legislature  which 
established  these  schools  could  at  any  time  have  put  an  end  to  them, 
and  there  can  be  no  doubt  the  statesmen  who  framed  the  scheme  of 
confederaciim  intended  by  the  provision  in  the  British  North 
America  Act  to  secure  that  the  Provincial  Legislature,  the  body 
thereafter  to  deal  with  educational  matters  in  Ontario,  should  not 
change  the  then  existing  .state  of  things,  but  that  it  should  be  for 
ever  continued.  They  also  provided  that  all  the  })ower8,  privileges 
and  duties  which  were  then  conferred  and  imposed  by  law  in  Upper 
Canada  on  the  separate  schocds  and  school  trustees  of  Roman 
Catholics  should  be  extended  to  the  dissentient  schools  of  Pro- 
testants or  Roman  Catholics  in  Quebec.     No  provision  was  made 

(1)  11  CI.  &  F.  85,  143.  (2)  3  Q.  B.  D,  346,  353. 

(3)  3  C.  P.  D.  439,  442. 
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for  the  Provinces  of  Nova  Scotia  and  New  Bmnswick  in  which  at 
that  time  no  separate  schools  existed  by  law.  Ft  cannot,  tlierefore, 
[317]  be  said  that  by  this  sect.  93  it  was  intended  to  settle  for  ever 
the  question  of  separate  schools  in  the  Dominion,  for,  if  so,  why 
was  all  mention  of  these  twt)  provinces  omitted  ? 

The  argument  was  pressed  that,  by  sect.  22  of  ..he  Manitoba  Act, 
Parliament,  in  view  of  the  controversy  over  separate  schools  in 
Ontario,  could  only  have  inteiuled  to  secure  for  the  Roman  Catholics 
of  Manitoba  the  same  rights  and  privileges  as  to  separate  schools 
which  were  by  the  British  North  America  Act  secured  for  Ontario 
and  Quebec.  1  cannot,  however,  see  that  Parliament  intended 
more  than  is  expressed  by  the  language  used.  It  must  be  assumed 
that  when  the  Act  came  to  be  passed  Parliament  knew  there  were 
not  at  that  time  in  the  territory  being  organised  as  the  Province 
of  Manitoba  any  separate  or  denominational  schools  existing  by  law. 
The  Act  therefore  says  that,  rights  or  privilegt-s  with  respect  to 
denominational  schools  which  any  class  of  persons  had  by  law  or 
practice,  should  not  be  prejudicially  aflfected  by  future  provincial 
legislation.  The  intention  of  Parliament  is  plain,  no  future  pro- 
vincial legislation  is  to  prejudicially  affect  any  right  or  privilege  as 
to  denominational  schools,  if  any  such  right  or  privilege  exists,  and 
whatever  it  may  be.  What  the  Parliament  intended  is  not  at  all 
doubtiul,  although,  perhaps,  it  is  not  so  easy  to  say  what  exac^; 
meaning  should  be  attached  to  the  lanu[uage  used.  Surely,  had  it 
been  intended  to  secure  to  Roman  Catholics,  or  to  any  other  class 
of  persons  in  Manitoba,  the  same  right  of  having  separate  schools, 
as  is  provided  for  in  the  Province  of  Ontario,  Parliament  would 
have  said  so.  Parliament  had  before  it  the  express  provisions 
of  the  British  North  America  Act  on  this  subject,  and  would,  I 
think,  most  certainly  have  followed  that  Act  had  the  intention  been 
to  settle  the  master  as  that  Act  settled  it  for  Ontario  and  Quebec. 
The  inference  which  it  seems  to  me  should  be  drawn  from  the 
altered  form  of  the  section  rather  is,  that  Parliament  intended 
that  as  the  people  of  the  older  Provinces  had  settled  this  question 
for  themselves,  so  it  should  be  left  for  the  people  of  the  Province, 
[31  >^]  then  being  formed,  to  settle  it  for  themselves.  While  so 
leaving  it  Parliament  naturally  inserted  a  provision  to  secure  that 
existing  rights  and  privileges,  whatever  these  might  be,  should  not 
be  disturbed  by  the  settlement  they  might  make. 

What  the  Court  has  to  deal  with  is,  did  any  such  right  or  privi- 
lege exist,  and,  if  so,  has  such  right  or  privilege  been  prejudi- 
cially affected  by  the  Public  Schools  Act  i 
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The  parts  of  sect,  22,  which  are  of  importance,  are  the  section 
and  first  sub-section  ;— "  In  and  for  the  Province  the  said  Legisla- 
ture may  exclusivoly  makes  laws  in  relation  to  education,  subject 
and  acc->rding  to  the  fallowing  provisions  :  (1)  Nothing  in  any  such 
law  shall  ])rejudically  afloct  any  righ^  or  privilege  with  resj)ect  to 
denominational  schools  which  any  class  of  persons  have  by  law  or 
practice  in  the  Province  at  the  union." 

It  may  be  remarked  here  that  when  the  Court  in  New  Brunswick 
dealt  in  Ex  })arte  lietunid  (1),  with  the  same  words  in  sect.  93  of  the 
British  N<irth  America  Act,  they  held  that  they  were  not  intended 
to  distinguish  between  Protestants  and  Roman  Catholics.  It  was  held 
in  the  judgment  delivered  by  the  learned  Chief  .Tustice,  now  Chief 
JuEtice  of  the  Supremo  Court  of  Canada,  that  sub-B«ct.  1  meant  just 
what  it  expresses,  that  '"  any,"  that  is,  eveiy  "  class  ■  f  persons '  hav- 
ing any  right  ■  r  privilege  with  respect  to  denominational  s  hools, 
whether  such  class  should  be  one  of  the  numerous  denominations  of 
Protestants  or  Roman  Catholics,  should  be  protected  in  such  rights. 
As  the  judgment  of  the  Court  in  New  Bmnswick  was  affirmed  on 
appeal  by  the  Judicial  Committee  of  the  i^rivy  Council,  approving 
of  the  reasons  given  in  the  Court  below,  [t  mus^  be  as  umed  that 
this  was  regarded  by  the  ultimate  Court  of  Appeal  as  the  true 
construction  of  the  sub-section. 

Are  then  the  members  of  the  Roman  Catholic  Church  in  Manitoba 
a  class  of  persona  who  had  at  the  time  of  the  union,  by  law  «)r 
practice,  any  right  or  privilege  with  respect  to  denominational 
[319]  schools  ?  And  if  so,  does  the  Public  Schools  Act  prejudicially 
aflfect  any  such  right  or  privilege  ? 

Hapi'ily  there  is  no  dispute  as  to  the  facts,  as  to  the  state  of 
affairs  with  reference  to  education,  existing  at  the  time  of  the 
union,  and  upon  which  the  claim  to  possess  certain  rights  and 
privileges  is  based. 

In  an  affidavit  made  by  the  Archbishop  of  St.  Boniface,  and  filed 
in  suppor*  of  the  application,  his  Grace  says  that,  prior  tt>  the 
passing  of  the  Manitoba  Act,  "  There  existed  in  the  territory  now 
constituting  the  Province  of  Manit(jba  a  number  of  effective  schools 
for  children  ;  (3)  These  schools  were  denominational  schools,  some 
of  them  being  regulated  and  controlled  by  the  Roman  Catholic 
Church,  others  by  various  Protestant  denominatifjns  ;  (4)  The  means 
necessary  for  the  support  of  the  Koman  Catholic  scIk-oIs  were 
supplied  to  some  extent  by  school  fees  paid  by  some  of  the  parents 
of  the  children  who  attended  the  schools,  and  the  rest  was  paid  out 
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of  the  f  mills  of  the  <^^liurch  c  intriluited  by  its  members  ;  (5^  During 
the  period  referred  to  Komim  Catholics  had  no  interest  in  or  control 
over  the  schools  of  the  Protestant  denominations,  and  the  membera 
of  the  Protestant  denominations  had  no  nitorest  in  or  control  over 
tlie  schools  of  Roman  Catholics.  There  were  no  public  schools  in 
the  sense  of  State  schools.  The  members  of  the  Roman  Catliolic 
Church  suoported  the  schools  of  their  own  Church  for  the  benefit  of 
Roman  Cathf)lic  children,  and  were  not  under  obligation  to,  and 
did  not  c(mtribute  to  the  suppoit  f  any  other  .schools  ;  (6)  In  the 
matter  of  education,  tlierefore,  during  the  period  referred  to,  Roman 
Catholics  were,  as  a  matter  of  custom  and  practice,  separate  from  the 
rest  of  the  community,  and  their  schools  were  all  conducted  accord- 
ing to  the  distinctive  views  and  beliefs  of  Roman  Catholics  as  here- 
in set  forth."  In  answer  t(>  the  application  two  aftidavits  were  tiled 
made  by  Alexander  Poison  and  John  Sutherland,  residents  of  the 
Province  for  50  years,  and  these  are  in  no  way  niconsistent  with 
the  artidavit  of  his  (irace  the  Archbishop.  In  each  of  them  it  is 
[320]  stated,  "That  schools  which  existed  jirior  to  the  Province  of 
Manitoba  entering  confederation  were  purely  private  schools,  an 
were  not  in  any  way  subject  to  public  control,  nor  did  they  in  ai.^ 
way  receive  public  support.  No  school  taxes  were  collected  by  anv 
authority  prior  to  the  Province  of  Manitoba  entering  confederation, 
and  there  were  no  means  by  which  any  person  could  be  forced  by 
law  to  support  any  of  said  private  schools.  I  think  the  only  public 
revenue  of  any  kind  then  collected  was  the  customs  duty,  usually 
four  per  cent." 

Had  Roman  Catholics,  as  a  class  of  persons,  what  can  be  con- 
sidered or  called  rights  and  privileges  within  the  ordinary  meaning 
of  these  words  as  used  in  the  Act  '^  There  were  schools  established 
and  carried  on,  the  expense  of  which  was  defrayed  by  Roman 
Catholics.  Episcopalians  and  Presbyterians  had  the  same  right, 
and  also  carried  on  and  defrayed  the  expense  of  schools.  Every 
other  Protestant  denomination  had  the  same  right,  and  so  had 
every  private  individual.  Any  man  could  establish  and  carry  on  a 
school  at  his  own  expense  if  he  chose  to  do  so. 

It  seems  to  me  the  utmost  the  Roman  Catholics  can  be  said  to 
have  had  was  what  may  be  called  a  moral  right.  Had  the  words 
"  right  or  privilege  "  stood  alone  in  the  Act  it  could  not,  I  think, 
be  said  they  had  any  which  is  prejudicially  affected  by  the  Public 
Schools  Act. 

"A  right"  is  in  the  Imperial  dictionary  defined  to  be  "a  just 
claim,  or  that  t  j  which  one  has  a  just  claim ;  that  which  may  be 
lawfully  claimed  of  any  other  person.     ...     In  law  that  which 
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the  law  directs,  a  liberty  of  doing  or  possessing  something  con- 
sistently with  law."  In  Bouvier's  Law  Dictionary  it  is  said  to  be 
"  the  correlative  of  duty,  for  whenever  one  has  a  right  due  to  him 
some  other  must  owe  him  a  duty."  And  in  lirowne  s  Law  Dicti<m- 
ary  it  is  said  to  be  "a  lawful  title  or  claim  fo  anything."  Wharton's 
Law  Lexicon  defines  "  right  "  as  "a  liberty  of  doing  or  possessing 
something  consistently  with  law." 

In  the  Imperial  Dictionary  "privilege"  is  defined  as  "a  right, 
immunity,  benefit,  or  advantage  enjoyed  by  a  person  oi  body  of 
[321]  persons  beyond  th.^  common  advantages  of  other  individuals, 
the  enjoyment  (»f  some  desirable  right,  or  tin  exemption  from  some 
evil  or  burden  ;  a  private  or  personal  favour  enjoyed  ;  a  peculiar 
advantage."  It  is  defined  by  Webster  as  "a  right  or  immunity 
not  enjoyed  by  others  or  by  all."  In  Bacon's  Abr,,  vol.  8,  p.  158, 
privilege  is  said  to  be  "  An  exem])tioii  from  some  duty,  burden,  or 
attendance  with  which  certain  persons  are  indulged.  ...  A 
l>articular  disposition  of  the  law  which  grants  special  prerogatives 
to  some  persons  contrary  U)  common  right.'  Corny n's  Dig.  says, 
"  Privilegium  est  jus  singulare,  sen  lex  jirivata,  (jute  uni  homini  vel 
loco  conceditur."  So,  in  Mackeldy's  Roman  Law,  sect.  189,  it  is 
said  :  "  Privilege  in  its  general  sense  denotes  every  peculiar  right 
or  favour  granted  by  the  law  contrary  to  the  common  rule,"  and  in 
sect.  19U,  "  the  privileged  party  may  exercise  it  to  its  full  extent 
and  nobody  is  allowed  to  disturb  him  in  doing  so  ;  hence  he  has  a 
right  to  prohibit  any  other  person  who  is  not  in  the  enjoyment  of  a 
similar  privilege  from  assuming  the  same  right. " 

In  Cawipbcll  v.  Spottistouvde  (1),  the  Court  had  before  it  a  case  of 
newspaper  libel,  which  it  was  claimed  for  the  defence  was  a  privi- 
leged comnmiiication.  Crompton,  J. ,  dealing  with  this,  spoke  of  what 
is  a  privileged  communication  in  this  way,  "  '1  hat  is  where,  from  the 
particular  circumstances  or  position  in  which  a  person  is  placed, 
there  is  a  legal  or  social  duty  in  the  nature  of  a  private  or  peculiar 
right  as  opposed  to  the  rights  pf)3sessed  by  the  community  at  large. " 
And  Blackburn,  J.,  said,  "  The  meaning  of  the  word  is,  that  a 
person  stands  in  such  a  relation  to  the  facts  of  the  case  that  he  is 
justified  in  saying  or  writing  what  would  be  slanderous  or  hijellous 
in  any  one  else." 

It  seems  then  that  rights  and  privileges,  as  used  in  the  statute, 
must  mean  something  special  and  peculiar,  something  not  common 
to  all  the  community.  To  be  protected  they  must  be  such  as  the 
class  of  persons  seeking  protection  had,  apart  from  the  rei^t  of  the 

(1)  3  B.  &  S.  769. 
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community,  must  be  such  as  they  possessed  and  others  did  not. 
[322]  That  is  the  construction  put  upon  the  words  by  the  Court  of 
Queen's  Bench  in  England  in  Fearun  v.  Mitchell  (1).     Mitchell  ])ut 
up  a  building  on  plans  submitted  to  and  approved  by   the  local 
board,  in  which  tor  a  number  of  years  he  carried  on  an  extensive 
business  selling  cattle  and  sheep  by  auction.     The  board  then  set 
up  a  public  market  in  the  town  and  laid  an  information  against 
him  to  recover  a  penalty  for  selling'  at  his  own  place,  and  not  in 
the  public  market,  articles  on  which  a  toll  was  by  the  Act  authoriz- 
ed to  be  levied.     The  justices  stated  a  case  for  the  ophiion  of  the 
Court.     On  the  argument  one  ground  of  defence  relied  on  was  a 
proviso  in  the  Act,   *'  No  m:irket  shall  be  established  in  pursuance 
of  this  section  so  as  to  interfere  with  any  rights,  powers  or  privi- 
leges enjoyed  within  the  district  by  any  person      .     .     .     without 
his   consent."     The   argument  was  that  Mitchell's  premises  were 
built  under  the  exjjress  sanction  of  the  local  board,  with  a  know- 
ledge of  the  purpose  for  which  thiy  were  to  be  ustd,  and  that  by 
carrying  on  his  business  there  for  years  he  had  acquired  rights, 
powers    and    privileges   which   were   protected   by   that   proviso. 
Cockburn,  C.J.,  dealt  with  that  argument  thus,  "  This  right  which 
the  respondent  was  enjoying  at  the  time  when  this  market  place  v  as 
built,  was  not,  I  think,  a  right  within  the  meaning  of  the  section. 
It  was  a  right  which  he  enjoyed  only  in  common  with  the  rest  of 
Her  Majesty's  subjects.     He  had  no  exclusive  right  to  carry  on  this 
business,  and  he  had  no  greater  right  than  anybody  else  with  suit- 
able premises  for  setting  up  and  carrying  on  a  similar  business. 
The  word  'rights,'  especially  when  taken  in  conjunction  with  the 
words  '  powers  or  privileges,'  must  mean  rights  acquiied  adversely 
to  the  rest  of  the  world  and  peculiar  to  the  individual.     Such  a 
right  having  been  acquired,  it  is  but  just  that  the  statute  should  say 
that  any  powers  exercised  by  the  local  authority  under  the  section 
in  setting  up  a  market  should  not  interfere  with  it ;  but  it  could 
never  have  been  meant  that  the  powers  given  for  the  benetit  of  the 
inhabitants  of  the  particular  district  in  setting  up  a  market  should 
[323]  not  be  exercised  in  conseo   once  of  some  private  individual  or 
company  having  a  business  of  the  same  description."     And  Black- 
burn, J.,  said,  ''The  respondent  had  no  right,  power  or  privilege 
to  keep  it  up  against  any  rival  that  chose  to  start,  and  consequently 
the  local  authority  had  power  to  set  up  this  market  although  it 
interfered  with  the  respondent's  business,  which   was   simply   an 
exercise  of  the  same  rii?ht  as  any  one  of  the  public  had." 


(1)  L.  R.  7  (.1.  B.  G'JO. 
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In  I  ho  light  of  these  authorities  I  think  Rtmian  Catholics  had  no 
rights  or  privileges,  within  the  meaning  of  these  words,  had  they 
stood  alone.  But  when  Parliament  introduced  the  term,  "  by 
practice,"  there  can,  I  think,  be  little  doubt  that  it  intended  the 
words  to  be  used  in  a  wider  sense,  and  had  in  view  what  I  spoke  of 
as  "moral  rights."  Parliament  intended,  in  fact,  that  whatever 
any  class  of  persons  was,  at  the  time  of  the  union,  with  the  assent 
of,  or  at  least  without  objection  from,  the  other  members  of  the 
community,  in  the  habit  or  custom  of  doing  in  reference  to  denomina- 
tional schools  should  continue,  and  should  n>  t  be  prejudicially 
affected  by  provincial  legislation. 

How,  then,  did  things  stand  at  the  time  of  the  union  ?  All  the 
schools  were,  his  Grace  says,  denominational  schools,  some  of  them 
being  regulated  am!  controlled  by  the  Catholic  Church  and  others 
by  varicjus  Protestant  denominations.  The  means  necessary  for  the 
support  of  the  Roman  Catholic  schools  were  supplied  to  some 
extent  by  school  fees  paid  by  some  of  the  parents  of  the  chiWren 
who  attended  the  schools,  snd  the  rest  was  paid  out  of  the  funds  of 
the  Cliurch,  contributed  by  its  members.  There  can  be  no  doubt 
that  these  schools  were  in  the  strictest  sense  of  the  word  denomina- 
tional schools,  in  which  the  distinctive  doctrines  and  principles  of  the 
Roman  Catholic  Church  were  taught,  and  naturally  Roman  Catholic 
parents  would  send  their  children  to  these  schools.  From  there 
being  no  other  schools,  as  is  placed  beyond  doubt  by  the  affidavits 
on  both  sides,  than  denominational  schools,  not  schools  esbiblished 
by  law,  it  is  plain  that  the  general  public  ac(iuiesced  in  this  state  of 
things.  They  ac(|uiesced  in  the  Roman  Catholics  being  in  the 
[324]  matters  of  education,  as  his  Grace  says,  "as  a  matter  of 
custom  and  practice  separate  from  the  rest  of  the  community." 
From  the  circumstance  that  as  education  was  then  carried  on  they 
had,  in  common  with  every  other  denomination  a  right  to  establish 
and  maintain  schools,  and  in  consecjuence  of  their  doing  so  they 
were,  in  fact,  separate  from  the  rest  of  tlvj  conununity;  but  that  was 
not  because  they  had  a  positive  right  to  be  so, — it  was  merely  an 
incident  to  their  right  to  have  schools. 

Now,  any  right  the  Roman  Catholics  had,  at  the  time  of  the 
union,  to  establish  and  maintain  schools  in  which  the  distinctive 
doctrines  and  principles  of  their  Church  shall  be  taught  exists  still. 
It  is  in  no  way  interfered  with  by  the  Public  Schools  Act.  Any 
right  they  had,  by  custom  or  practice,  to  be  separate  from  the  rest 
of  the  community,  in  the  matter  of  education  they  have  unimpaired 
to-day.      The  Public   Schools  Act   does   not  prevent  them  from 
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having  their  own  denominational  schools  now,  if  they  desire  to  have 
them.  It  does  not  recjuire  all  the  children  of  the  Province  to 
attend  the  schools  provided  for  by  the  Act.  The  Roman  Catholic 
Church  cpn  havo  schools,  and  Roman  Catholic  parents  can  send 
thc-;r  children  to  these  schools  as  fully  and  as  freely  as  they  did  at 
the  time  of  the  union.  In  these  resi)ect3,  therefore,  any  rights  ov 
privileges  the  Roman  Catholics  as  a  class  of  persons  had,  with 
respect  to  denominational  schojls,  have  not  been  prejudicially 
affected. 

It  is  said,  however,  that  Roman  Catholics  were  not  at  the  time  of 
the  union  compelled  to  support  public  schools,  they  were  not  taxeil 
for  the  support  of  these.  True,  they  were  not ,  but  tliere  was  then 
no  law  which  required  any  person  in  the  country  to  contribute  for 
school  purposes.  And,  as  pointed  out  by  my  brother  Killam,  even 
this  right  or  privilege,  if  it  can  be  called  one,  was  not  dependent  on 
or  connected  with  the  existence  of  denominational  schools.  It  can- 
not be  Slid  to  have  been,  either  by  law  or  practice,  a  right  or 
privilege  with  respect  to  denominational  schools.  If  the  Roman 
Catholics  had  had  no  schools  they  would  have  been  equally  as  free 
[325]  from  taxation  for  educational  purposes.  As  stated  in  the 
attidavits  of  Poison  and  Sutherland,  no  school  taxes  were  collected 
by  any  authority  i)rior  to  the  Province  entering  confederation.  The 
being  free  from  taxation  for  schools  was  a  right  or  privilege  which 
they  enjoyed  only  in  common  with  eveiy  one  else  in  the  Province.  It 
was  not  a  right  which  they  enjoyed  adversely  to  the  rest  of  the 
community,  something  which  they  enjoyed  bej-ond  the  common 
advantage  of  other  individuals.  They  are  not  now,  under  the  Public 
Schools  Acts,  subjected  to  any  exceptional  tax.  They  are  only 
subject  to  the  same  taxation  as  the  other  ratepayers  of  the  country, 
so  how  can  it  be  said  that  in  this  respect  they  are  prejudicially 
affected  ? 

It  is,  however,  argued  that  by  the  Public  Schools  Act  a  system  of 
free  schools  supported  by  public  funds  is  set  up,  and  by  reason  of 
these  Roman  Catholic  denominational  schools  are  placed  at  a  dis- 
advantage. They  are,  it  is  said,  exposed  to  unfair  competition, 
while  at  the  same  time,  by  the  taxation  for  the  public  schools,  funds 
which  would  have  been  available  for,  and  appropriated  by  Roman 
Catholic  ratepayers  to,  the  support  of  'heir  own  schools,  are 
diverted  from  them.  But,  before  the  union,  any  person  or  persons^ 
or  any  class  of  persons,  might  at  any  time  have  established  and 
maintained  schools,  denominational  or  non-denominational,  which 
would  have  entered  into  competition  with  the  Roman  Catholic 
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scliools,  and,  if  possessed  of  the  moans,    might  V,uve  endowed  and 
maintained  the  schools  so  begun  as  free  sch(jols.   The  RonmnC;itho- 
lic8  had  no  such  right  or  privilege   as   to  sch<i(jls  as  would  have 
given  them  the  right  to  prohibit  the  establishment  and  mainten- 
auct  of  such  school->.     If  the  argument  that,  by  taxation  uniier  the 
Pul'lic  Scliools  Act,  the  ability  of  the  Roman  Catholics  to  maintain 
their  own  denominational  schcjols  is  lessened,   and  so  they  are  pre- 
judicially atiected,  is  used,    the   same  argument  may  be   urged   in 
connection  with  all  taxation  for  provincial  and  municipal  purposes. 
By  the  British  Nor:h  America  Act  the  Province  has  the  power  of 
taxation  for  i)rovincial   purposes.     At  the  time   of   the   union   no 
taxes  of  any  kind  were   imposed,   the  only  public  revenue  of  any 
[o2G]  kind  then  collected  was  the  customs  duty,    usually   four  per 
cent..      All  provincial  legislation  under  which  taxes  are  imposed  for 
provincial  or  municipal  purposes,   for  making   and  repairing  roads 
and  bridges,  or  any  improvemui.ts,  is  eciually  open  to  the  objoctiou 
that  by  reason  of  it  the  ability  of  Rumau  Catholics  to  maintain 
their  schools  has  been   lessened .      Such   taxes  are  all  burdens  to 
which  they,  in  common  witii  the  other  people  of  the  Province,  were 
not  subject  at  the  time  of  the  union,  but  to  which  they,  in  counnon 
with  all  other  ratepayers,  are  subjected  now.     This   objection,  as 
indeed  all  the  objections  urged  in   favour   of  the  applicant,  seems 
based  on  the  assumption  that  the  schools  under  the  Public  Schools 
Act  are  denominational  schools.  Now,  they  are  nothing  of  the  kind 
they  are  in  the  strictest  sense  public  non-sectarian  schools.     The 
Act  provides  in  sect.  8  that  they  shall  be  entirely  non-sectarian, 
and  no  religious  exercises  shall  be  allowed  in  them,  excep:  as  pro- 
vided in  the  6th  and  7th  st-ctions.     By  section  7  religious  exercises 
shall  be  held  in  a  public  school  entirely  at  the  option  of  the  school 
trustees  for  the  district,  and  upon  receiving  written  authority  from 
the  trustees  it  is  to  be  the  duty  of  the  teacher  to  hold  such  exer- 
cises.    The  religious  exercises  permitted  in  any  public   school  are, 
by  sect.  6,   to  be  conducted  according  to  the  regulations  of  the 
advisory  board.     The  time  for  them  is  to  be  just  before  the  closing 
hour  in  the  afternoon,  and,  to  guard  against  any  possible  ground  of 
complaint,  it  is  provided  in  explicit  terms  that,  "  Incase  the  parent 
or  guardian  of  any  pupil  notifies  the  teacher  that  he   does  not  wish 
such  pupil  to  attend  such  religious  exercises,  then  such  pupil  shall 
be  dismissed  before  such  religious  exercises  take  place ."     That  the 
advisory  board  will  act  according  to  the  provisions  of  the  Act,  and 
see  to  it  that  any  religious  exercises  prescribed   are  strictly  nun- 
sectarian,  must  be  presumed.    If  it  should,  in  this  matter,  fail  in  its 
duty,  its  transgression  might  be  cause  of  complaint,   but  its  acting 
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directly  contrary  to  the  plain  proviaions  of  the  Act  could  never  be 
used  as  an  argument  against  tho  Act  itself.  Such  non-sectarian 
[327]  religious  exercises,  or  the  total  absence  of  all  auch  exercises, 
can  never  make  the  schools  denominational  in  their  character. 

In  New  Brunswick,  at  tlie  time  of  confederation,  there  was  no 
system  of  separate  schools  established  by  law.  But  the  Parish 
ScIrioIs  Act  then  in  force  declared  that  the  Board  of  Educa  ion 
should  secure  to  all  children,  whose  parents  did  nut  object,  the 
rending  of  the  Bible  in  the  schools,  and  that,  when  read  by  Roman 
Catholic  children,  it  should,  if  required  by  their  parents,  be  in  the 
Douay  version,  without  note  or  C(jmment.  By  that  enactment  there 
was  secured  what  many  consider  a  great  right  and  privikge,  ind 
Roman  Catholics  had  secured  to  them  the  right,  if  they  retjuired  it, 
that  when  the  Bible  was  read  by  their  children  it  should  be  in  a 
particular  version.  The  Common  Schools  Act,  passed  after  confed- 
eration, had  no  provision  on  the  subject.  Then  the  board  of  edu- 
cation made  a  regulation  that,  "  It  shall  be  the  privilege  of  every 
teacher  to  open  and  close  the  daily  exerci-jes  of  the  school  by  read- 
ing a  porticm  of  Scripture  (out  of  the  common  or  Douay  version 
as  he  may  prefer)  and  by  offering  the  Lord's  Prayer — any  <  ther 
prayer  may  be  used  by  permission  of  the  board  of  trustees,  l)ut  no 
teacher  may  compel  any  i)upil  lo  be  present  at  those  exercises 
against  the  wishes  of  his  parents  or  guardian,  exi)res3ed  in  writing 
to  the  board  of  trustees."  This  was  a  great  change  from  the  pro- 
vision in  the  Parish  Schools  Act  for  the  right  Roman  Catholics  had 
under  it,  that  a  particular  version  of  the  Bible  should  be  r.  ad  by 
their  children,  if  they  so  desired,  was  taken  away,  and  the  reading 
of  that  version  or  not  made  optional  with  the  teacher.  It  was 
urged  in  Ex  parte  Rcnwul  (1),  that  on  this  as  well  as  the  other 
grounds,  the  Common  Schools  Act  was  ultra  vires,  but  the  Court 
held  it  was  not  so.  If  it  was  a  right  or  privilege  that  existed  at  the 
union,  certainly  the  Legislature  had  not  protected  it  by  any  express 
enactment ;  but  had  it  been  taken  away?  If  v  was  a  right  or  privi- 
lege, then  it  would  be  the  duty  of  the  board  of  education  instead  of 
[;i28]  making  the  regulation^they  had  made,  to  make  one  secur- 
ing just  what  had  been  provided  for  by  the  Pariah  Schools  Act. 
The  Court  held  that  if  this  was  a  right  or  privilege  in  respect  of 
denominational  scliools  within  the  protection  of  sub-sect.  1  of  sect. 
93,  of  the  British  North  America  Act,  though  not  protected  by  the 
Common  Schools  Act,  it  was  not  taken  away,  so  it  could  not  be 
said  that  the  right  was  prejudicially  affected. 

(I)  1  Pnf?^ley  273    ante,  vol.  2,  p.  445. 
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In  this  Province  at  tlie  time  <>f  the  union  Roman  Catliolics  had 
the  right  to  ustal'lish  ami  maintain  demiminational  scliools  in  which 
the  distinctive  doctrines  and  jn-inciples  of  the  Konian  Catholic 
Church  were  taught.  To  these  -cliools  they  had  the  right  to  send 
their  children. 

Asincidt'Ut  t<>  theexistcnce  of  tlieae denominational  schools,  they 
were  in  the  matter  of  education  separate  from  the  tett  of  the  com- 
munity. They  iiiaintainid  these  schools  at  their  own  expense. 
Parents  who  .seat  children  to  then)  ))'.i(l  fees.  But  no  Roman 
Catholic,  as  no  ether  person  in  the  Province,  could  be  compelled  to 
contribute  to  the  support  of  denomi  ational  schools. 

Which  (»f  these  possible  rights  or  privilesjes  has  been  interfered 
with  or  afiected  by  the  Public  Schools  Act  !  It  docs  not  enact  that 
there  shall  be  no  schools  in  the  Province,  except  those  under  the 
Act,  nor  does  it  i»rovide  that  the  distinctive  doctrines  and  princi- 
ples of  the  Roman  Cailiolic  Church  shaU  not  be  taught  in  any 
schools  in  this  Province.  The  Roman  Catholics  may  carry  on 
schools  since  the  passing  of  the  Act  just  as  they  did  at  the  time  of 
the  union.  The  Act  does  not  say  that  no  school  fees  shall  be  paid  or 
collected  in  schools  otlier  than  under  this  Act.  The  r'.oman  Catho- 
lics can,  just  as  they  did  at  the  union,  collect  fees  from  parent 4 
sending  children  to  their  schools  and  maintain  their  schools  in  any 
way  they  please.  There  is  no  provision  in  the  Public  Schools  Act 
by  which  any  man  in  the  Pri)vince,  Roman  Catholic  or  Protestant, 
can  be  compelled  to  support  denominational  schools. 

The  only  change  in  the  situation  is,  that  while  at  tlie  union  no 
one  could  be  compelled  to  contribute  for  the  support  of  schools — 
[329]  not  for  the  support  of  public  non-sectarian  schools,  for  there 
were  none  in  existence,  nor  for  the  denominational  which  did  exist 
— for  there  was  no  law  requiring  them  to  be  8ui)j)(jrted,  now,  all 
the  property  owners  in  the  Province,  Protestants  and  Roman 
Catholics  alike,  are  compelled  to  contribute  for  the  support  of  the 
public  non-sectarian  scIkjoIs. 

It  is  surely  a  matter  of  importance  for  every  State  that  its 
citizens  should  be  intelligent  and  educated.  Is  it  not  the  duty  ot 
every  State  to  see  there  is  brought  within  the  reach  of  all  the 
children  in  it  the  means  of  acfjuiring  at  least  an  elementary  educa- 
tion, such  an  education  as  will  tit  them,  when  they  grow  up,  to 
exercise  intelligently  the  duties  of  citizenship.  If  it  is  the  duty 
of  the  State  to  do  this,  and  1  do  not  see  how  it  can  be 
doubted,  then  it  is  the  duty  of  the  State  to  provide  the 
funds  necessary  for  the  purpose.  Providing  these  funds  must 
be   a  provincial   purpose,    for  which   it  is,   by  sub-sect,  2  of  sect. 
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!t2  of  tliu  British  Niutli  Anicrica  Act,  in  tho  power  of  a 
I'loviiicf  to  inifxise  taxution  within  the  I'lovince.  That  jn-oviding 
for  tiio  eiliiciition  of  thu  ptoph-  is  ;i  provincial  duty  is  alio  plainly 
shown  by  tho  pr  visi;.n,  both  in  thu  liritish  North  Atnorica  Act  and 
ill  tlio  Manitoba  Act,  that  it  shall  be  exclusively  within  the  juris- 
tlic;ion  of  the  I'rovinco  to  make  laws  on  the  subject  of  education. 
The  only  limitation  on  tlieir  powei's  is,  that  existini,'  rit^'hts  or 
privileges  by  law  or  practice  as  to  denominational  schools  shall  not 
be  prejudicially  alt'ectetl. 

SpeakuiL^  of  the  provisinus  of  sect.  93  of  the  British  North 
America  Act,  in  liis  refxirt  on  the  New  Hnuiswick  Cfiinmon  Schools 
Act,  dated  'iOth  .lannary,  1H7-J,  Sir  .John  A.  Macdouald,  tlion 
minister  of  justice,  expressed  it  as  his  opinion,  that  the)'  ap])lied 
exclusively  to  detiomitu\tional, 'separate  or  dissentient  scliools,  and 
did  not  in  any  way  affect  or  lessen  the  powers  of  Provincial  Legis- 
latures t)  pass  laws  respecting  the  gener;i.l  educ.itional  system  of 
the  Province.  '!  he  2i:'nd  section  of  the  IMaiiitoba  .Act  uuist  receive 
the  same  construction.  The  Public  Schools  Act,  the  validity  of 
which  is  impeached,  is  an  Act  dtuliag  with  the  general  educational 
system  of  this  Province. 

It  does  not  deal  with  denominational,  sejjarate  or  dissentient 
schools.  Its  object  is  to  provide  for  the  general  education  of  tlie 
people,  to  provide  public  non-sectarian  schools,  open  to  all  the 
people  of  the  Province  who  choose  to  take  advantage  of  them  for 
the  educatiim  of  their  children.  I  cainiot  see  that  any  righ..d  or 
privileges  that  Boniau  Catludics  enjoyed  at  the  time  of  the  union 
as  to  denominational  schools  are  dealt  with  or  in  any  way  prejudi- 
cially affected  by  the  Act. 

It  must,  in  my  opinion,  be  held  that  the  appeal  fails,  and  that  it 
should  be  dismissed  with  costs. 

DuBUc,  J.  : — 

This  matter  comes  before  tlie  Court  by  way  of  motion  to  reverse 
the  order  or  decision  of  my  brother  Killam,  dismissing  tho  sum- 
mons taken  out  to  quash  by-laws  Nos.  480  and  488  of  the  city  of 
Winnipeg. 

'J  hese  by-laws  were  passed  by  the  city  council,  to  levy  for  muni- 
cipal and  school  purposes  a  rate  of  two  cents  on  tho  dollar,  on  all 
ratable  property  in  the  said  city,  being  15  4-5  mills  on  the  dollar 
for  general  municipal  purposes,  and  4  1-5  mills  on  the  dollar  for 
school  purposes. 

The  applicant,  John  Kelly  Barrett,  asks  in  his  summons  to  have 
the  said  by-laws  quashed  for  illegality,  upon  the  following  among 
other  grounds  :^"Be'^ause  by  the  said  by-laws  the  amounts  to  be 
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loviod  for  school  purposes  for  tlie  I'rotest.int  fliul  Catholic  Kcliools  jyf)2 

iire  united,  jiiid  oi<e  lato  levied  \ipon  F'roteftaiits  mid  Hoiniin  Cntho- 
licH  alike  for  the  whole  sum." 

The  by-lawB  in  (|ue8tion  wore  made  in  comidiance  with  the  provi- 
sions of  tlie  Act  reHi)ectinL'  public  schools,  passed  at  the  last  session 
of  the  Provincial  Le<4i.slature,  i".'{  Vict.  c.  '.iH,  and  ui.<lir  the  pro- 
visions of  the  Munici])al  Act. 

Tlio  said  api)licaiit  ^tate8  in  his  aflidavit  that  the  ctlcct  of  the 
paid  by-laws  is  that  one  rate  is  levied  upon  all  TrKtistant  and 
Roman  Catholic  ratispayers  in  order  to  raise  the  amount  retpiired 
for  school  purposes,  and  the  result  to  individual  ratepayers  is,  that 
each  Protesiant  will  have  to  pay  Irss  than  if  he  were  assess^ed  for 
[331]  Protestant  schools  alone,  and  each  Iloinan  Cathcdic  will  have 
to  pay  more  than  if  he.  were  assi's>uif  for  Roman  Catholic  schools 
alone. 

This  involves  the  cons-titutioiial  ijucstioi!,  wiieth.er  the  .^aid  Act 
respecting  jml^lic  schools  is,  or  i.s  not  intra  vires  of  the  Provincial 
Legislature. 

To  determine  that  serious  (picstion,  it  is  iniportant  to  consider 
what  schools  were  in  existence  in  this  country  when  this  Province 
was  admitted  into  the  Canadian  Cdifedeiation,  and  what  provisions 
were  made  at  the  time  of  the  union  in  ieg«rd  to  the  nuitter.  It 
may  also  be  prop'cr  to  give  a  brief  outline  of  the  laws  which,  under 
the  provisions  of  the  constitutional  Acts,  were  enacted  by  the  Legis- 
lature, were  put  in  operation,  and  were  in  force  in  this  Prov'nce 
until  repealed  and  replaced  by  the  statute  respecting  public  scIkjoIs 
of  I'lst  session,  and  to  examine  the  features  of  the  said  last-men- 
tioned statute. 

As  .stated  in  the  aflidavitof  his  Grace  the  Archbishop  of  St.  Boni- 
face, tiled  on  behalf  of  the  applicant,  and  not  denied  by  the  other 
side,  the  following  state  of  facts  is  shewn  : — "  2.  Prior  to  the  pas- 
sage of  the  Act  of  the  Dominion  of  Canada,  i)a8sed  in  the  3;:!rd  year 
of  the  reign  of  Her  Majesty  Queen  Victoria,  c.  3,  known  as  the 
Manitoba  Act,  and  prior  to  the  Orderin  Council  i.ssued  in  pursuance 
thereof,  there  existed  in  the  territory,  now  constituting  the  Pro- 
vince of  Manitoba,  a  number  of  effective  schools  for  children  ;  3, 
These  schools  were  denominational  schools,  some  <>f  them  buing 
regulated  and  controlled  by  the  Roman  Catholic  Church,  and  others 
by  various  Protestant  denominations  ;  4.  The  means  necessary  for 
the  support  of  Roman  Catholic  schools  were  supplied,  to  some 
extent,  by  school  fees  paid  by  some  of  the  parents  of  the  children 
who  attended  the  schools,  and  the  rest  were  paid  out  of  the  funds 
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referred  to  Roman  CuthtilioH  had  no  intert>st  in,  or  control  over  the 
Hchools  of  the  Protcstunt  dononiiniitions,  iind  the  nionibers  (•"  the 
Protestant  denominations  liad  no  interest  in,  or  control  over  the 
schools  of  the  Homan  Catholics.  There  were  no  puhlic  schools  in 
[iV,i2]  the  sense  of  State  schools.  The  ujemhers  of  the  Roman 
Catholic  Church  supported  the  schools  of  their  own  Church,  for  the 
benefit  of  the  Iloman  Catholic  children,  and  wore  not  under  obli- 
gation to,  and  did  not  contribute  to  the  support  of  any  other 
schools.  In  the  matter  of  education,  therefore,  durin;^  the  period 
referred  to,  Roman  Catholics  were,  as  a  matter  of  custom  and 
practice,  separate  from  the  lest  of  the  community,  and  their  schools 
were  all  conducted  according  to  the  distinctive  views  and  beliefs  of 
Roman  Catholics  as  herein  set  forth." 

In  the  following  paragraplr  of  his  said  atiidavit  his  Grace  states 
that  the  Church  regards  the  schools  provided  for  by  the  Public 
Schools  Act  as  unlit  for  the  purpose  of  educating  their  children, 
and  the  children  of  Roman  Catholic  parents  will  not  attend  such 
schools  ;  that  Mlher  than  countenance  such  schools,  Roman  Catho- 
lics will  revert  to  the  system  in  o[)eration  previous  to  the  Manitoba 
Act,  and  will  establish,  support,  and  maintain  schools  in  accordance 
with  their  principles  and  faith  ;  that  Protestants  are  satisfied  with 
the  system  of  education  provided  for  by  the  sai  I  Public  Schools 
Act,  and  are  perfectly  willing  to  send  their  children  to  the  schools 
established  and  provided  for  by  the  said  Act  ;  such  schools  are,  in 
fact,  similar  in  all  respects  to  the  schools  maintained  by  the  Pro- 
testants under  the  legislation  in  force  immediately  prior  to  the  pas- 
sage of  the  said  Act,  &c. ,  <.tc. 

The  atKdavits  iiled  in  opposition  to  the  motion  state  that  schools 
which  existed  prior  to  the  Province  of  ^Manitoba  entering  confedera- 
tion were  purely  private  schools,  and  were  not  in  any  way  subject 
to  public  control,  nor  did  they  in  any  way  receive  public  support. 
No  schocil  tixes  were  collected  by  any  authority,  and  there  were  no 
means  by  which  any  persons  could  Vje  forced  by  law  to  support  any 
of  the  said  private  schools. 

As  stated  by  my  Srother  Killam,  those  affidavits  are  in  no 
way  conrradictory  to  or  nconsistent  with  the  statements  made  by 
his  Grace. 

[383]  In  his  afluiax  .t,  also  filed  herein,  Rev.  Professor  Bryce 
gives  his  views  as  to  what  were  the  views  of  the  Presbyterians  of 
his  Province  in  the  years  immediately  succeeding  the  entrance  of 
Manitoba  into  confederation  ;  but  as  he  only  came  into  this  country 
in  1871,  one  year  after,  he  does  not  pretend  to  contradict  any  of 
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tlie  stiitomontB  nmde  by  tlio  ArchbiHh(>|i  of  St.  llonifaeo  on  wlmt 
wiis  tho  poMitiun  of  (itliiir.s  in  regjird  to  the  ileiioinii\!itional  schools, 
eithor  lluiuan  Catholic  or  Protestant,  then  existing. 

So  it  reiuainH  established  that  tho  schools  tlun  in  operation, 
ftlthough  there  was  no  law  to  give  them  legal  sanction,  were  do 
facto,  /.('.,  in  practice,  denominational  hoIiodIs. 

Tho  [(rovisioiiH  of  law  in  regard  to  schools,  made  ajiplicivblo  to 
Manitoba  at  the  union,  wore  sect.  93  of  the  British  North  America 
Act  and  sect.  22  of  tho  Manitoba  Act. 

Under  tiie  said  provisions  of  our  constitution  tho  Provincial 
Legislature,  at  its  tirst  session  in  1871,  i)assed  an  "  Act  to  e-tablish 
a  system  of  education  in  this  Pnjvince."  By  the  said  Act  the 
Lieutenaiit-CJovornor  in  Council  was  empowered  toaiipoint  not  less 
than  ten,  nor  more  than  fourteen  persons,  to  be  a  board  of  educa- 
tion for  the  Province,  of  whom  one  iialf  were  to  be  Protestants  and 
the  other  half  Catholics  ;  also  one  superintendent  of  Protestant 
schools  and  one  8U])erintendent  of  Catliolie  schools,  who  were  joint 
secretaries  of  tho  board. 

The  dutiesof  the  board  were  described  as  fallows  : — "Ist.  To  make 
from  time  to  time  such  regulations  as  they  may  think  tit  for  the 
general  (Uganiza' ion  of  the  common  schools  ;  2nd.  To  select  books, 
maps  and  globes  to  be  used  in  the  common  schools,  due  regard 
being  had  in  such  selection  to  tho  choice  of  English  books,  maps 
and  globes  for  tho  English  schools,  and  French  for  the  French 
schools,  but  the  authority  hereby  given  is  not  to  extend  to  the 
selection  of  books  having  reference  to  religion  or  morals,  the  selec- 
tion of  such  being  regulated  by  a  subsequent  clause  of  this  Act ; 
[334]  3rd.  To  alter  and  sub-divide,  with  the  sanction  of  the  Lieu- 
tenant-Governor in  Council,  any  school  district  established  by  this 
Act." 

The  general  board  was  divided  into  two  sections,  and  among  the 
duties  of  each  section  we  find  the  following  : — "Each  section  shall 
have  under  its  control  and  management  the  discipline  of  the  schools 
of  the  section  ;  it  shall  make  rules  and  I'ogulaticjns  for  the  examina- 
tion, grading  and  licensing  of  teachers,  and  for  the  withdrawal  of 
licenses  on  sufticient  cause  ;  it  shall  prescribe  such  of  the  books  to 
be  used  in  the  schools  of  the  section  as  have  reference  to  religion 
or  morals." 

By  sect.  13  tho  moneys  appropriated  to  education  by  tiie  Legisla- 
ture were  to  bo  divided  equally,  one  moiety  thereof  to  the  support 
of  Protestant  schools,  the  other  moiety  to  the  support  of  Catholic 
schools. 
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The  first  board  appointed  bj'  the  LieutenjintGovernjjr  in  Council 
wascomjxjSLHi  of  tho  Bishop  of  St.  Boniface,  the  Bishop  of  Rupert's 
Land,  several  Catholic  priests,  several  Protestant  clergymen  of 
v    icus  denoiniuations,  and  a  couple  of  laymen  for  each  section. 

The  said  staiute  was  amended  from  time  to  time  as  the  country 
was  becominu;  more  settled,  and  new  exigencies  arose.  But  the 
same  system  prevailed  until  the  Act  of  last  session  ;  the  only  sub- 
stantial amendments  were  that  in  1875  the  board  was  increased  to 
twenty-one,  twelve  Protestants  and  9  Roman  Catholics,  and  the 
moneys  voted  by  the  Legislature  were  to  be  divided  betwe.en  Pro- 
testants and  CathoFcs  in  proportion  to  the  number  of  children  of 
school  pge  in  the  respective  Pn-testant  and  Catholic  districts. 

The  more  noticeable  change  in  the  system  was  that  the  denomi- 
national distinction  between  tho  Catholics  and  Protestants,  and  the 
independent  W(»rking  of  the  twd  sections,  became  mi>re  and  more 
pronounct'd  uuaer  the  different  statutes  afterwards  passed.  Sect. 
27  of  the  Act  of  1875,  c.  'J7,  says  ihat  tlie  establishment  of  a  school 
district  of  one  deuonimarion  shall  not  prevent  the  establishment  of 
a  school  district  of  the  other  denomination  in  the  same  place. 

[335]  The  same  principle  is  carried  out  and  somewhat  extended 
by  sects.  39,  40,  and  41  of  the  Act  of  187n,  c  1. 

In  1877,  by  c.  12,  s.  10.  it  \v;i3  enacted  that  in  "  no  ease  a  Protes- 
tant r  itepayer  shall  be  obliged  to  i)ay  for  a  Catholic  school  and  a 
Catholic  ratepayei'  for  a  Protestant  school." 

So  it  is  manifest  that,  until  the  Act  of  last  session,  the  school 
system  created  by  the  Provincial  Legislature  under  the  provisions 
of  the  constitutional  Act,  was  entirely  based  and  carried  on,  on  the 
denomiiia'ional  principle,  as  divided  between  Protes  ant  and 
Roman  Catholic  schools. 

At  the  last  aossion  of  the  Legislature  two  Acts  were  passed  in 
respect  of  e.luc)itit)n.  TJie  first  one,  c.  M7,  abolishes  th'3  board  of 
education  hereto''ore  existing,  and  the  olfice  of  superintendent  of 
education,  and  creates  a  department  of  education  which  is  to  con- 
sist of  the  Executive  Conucil  or  a  committee  thereof  appo'nted  by 
the  Lieui,enant-Gov;;rnoi  in  Council,  and  a  so  an  .idvisory  board 
composed  of  syven  member i,  four  of  whom  are  to  ba  ai)pointed  by 
the  department  of  educi  ion,  two  by  th  ;  teachers  of  the  Province, 
and  one  by  the  university  council.  Among  the  duties  or  the  advisory 
board  is  the  power  "To  examine  and  authorize  text-b  (oks  and 
books  of  refereiice  for  the  use  of  pupils  -mv^  ^jIiooI  libraries  ;  to 
determine  the  cpialification  of  teachers  and  inspectors  for  high  and 
public  schools;  to  appoint  examiners  for  tho  purpose  of  preparing 
examination  papers  ;  to  prescribe  the  f  inn  of  religious  exercises  to 
be  used  in  schools." 


% 


I'RIVV   COUNCIL. 


103 


The  next  Act  is  the  Public  Sclioola  Act,  c.  3S.  It  repeals  all 
former  statutes  relating  to  eilucation.  It  enacts,  auiong.st  other 
things,  as  follows  : — Sect,  [i,  "All  Protestant  and  Catholic  school 
districts,  together  with  all  elections  and  apj^uintnients  to  office,  all 
figreonients,  contracts,  assessments,  and  rate  bills  heretofore  duly 
made  in  relation  to  Protestan'  or  Carbolic  schools,  and  existing  when 
this  Act  comes  into  force,  shall  be  subject  tfj  the  jirovisions  of  this 
Act."  Sect.  4,  "The  term  for  which  each  school  trustee  holds  otiice  at 
the  time  this  Act  takes  effect  shall  continue  as  if  such  term  had  been 
[330]  created  by  virtue  of  an  election  under  this  Act."  Sect.  5, 
"All  public  schools  shall  be  free  schools,  and  every  jier-son  in  rural 
municipalities  between  the  age  of  five  and  .sixteen  years,  and  in 
cities,  towns  and  vi  la^'es,  between  the  age  of  six  and  sixteen,  shull 
have  the  riglit  to  attend  some  scho'^1."  Sect.  6,  "  Religious  exer- 
cises in  the  public  schools  shall  be  conducteil  according  to  the  regu- 
lations of  the  advisory  boai'd.  The  tirne  for  such  religions  exer. 
cises  .shall  bo  just  before  the  closing  hour  in  the  afternoon.  In 
case  the  parent  or  guardian  of  any  pupil  notifies  the  teacher  that  he 
does  not  wish  such  ])upil  to  attend  such  rcli_'ious  exercises,  'hen 
such  pupil  shall  be  diiuiissed  before  such  relig  ">us  exercises  take 
place."  Sect.  7,  "  fleligious  exercises  -jliall  be  held  in  a  public 
school  entirely  at  the  option  of  the  school  trustees  for  the  district, 
and,  upon  receiving  written  authority  from  the  trustees,  it  shall 
})e  the  du^y  of  the  teachers  to  hold  such  religious  exercises." 
Sect.  8,  "  The  public  schools  shall  be  entirely  non -sectarian,  and 
no  religious  exercises  shall  be  allowed  therein  except  as  above  pro- 
vMed." 

It  provides  f<.r  the  formation,  alteration  and  union  of  school  dis- 
tricts in  rural  niunicipalities,  and  in  citie--,  towns  or  villages,  the 
election  of  school  truHtc;»o,  and  for  levying  a  r-ite  on  the  taxable 
property  in  each  school  district  for  school  purposes. 

Sect.  92  enacts  tliat  "Tne  municipal  council  <>f  everv  city,  town 
jind  village  shall  levj^  and  collect  upon  the  taxable  property 
within  tho  inuiiicii  ility  iv.  the  manner  jirovidel  in  this  Act 
and  in  the  Munici|)al  a  id  Assessment  Acts,  such  sums  as  may 
V»e  re(jui;"ed  by  the  public  school  tru.stee.s  for  schof '    ><  ■  ^  yses." 

Sect.  1<>S,  whijh  j)rovides  for  the  legislative  trrant  to  s-hools,  has 
the  following  sub-section,  "(3)  Any  school  nv*^  ci  inducted  accord- 
ing to  all  the  provisions  of  tliis  or  any  Act  in  fi.Tce  f.>r  the  time 
being,  or  the  regulations  of  the  uepavtmen  of  education  or  tb-' 
advisor}'  board,  shall  not  be  deemed  a  pu'  li»;  .school  within  the 
meaning  of  the  law,  and  such  school  shall  rot  pirticipa  e  in  the 
legislative  grant."     By  sect.  1-i.' ,   "  No  \^-iciier   shall  use  or  permit 
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[337]  to  be  used  ;is  text-books  any  books  in  <i  model  or  public  3cho>il, 
except  such  as  ate  authorized  by  tlie  advisory  board,  and  no  portion 
of  the  legislative  grant  shall  be  paid  to  any  school  in  which 
unanthc)rizod  books  are  used."  By  sect.  179,  "In  cases  where, 
before  the  coming  int  )  force  of  this  Ac*,  Catholic  school  districts 
have  been  established  as  in  the  next  jireceding  section  mentioned 
(tlidt  is  coirriiKj  the  ticime  tcrritonj  as  any  Protestant  district),  such 
Catholic  school  districts  shall,  upon  ihe  coming  into  force  of  this 
Act,  cease  to  exist,  and  all  the  assess  of  such  Catholic  school  dis- 
tricts shall  belong  to,  and  all  the  lif.biliUea  thereof  be  paid  by,  the 
public  school  district." 

It  is  easy  to  see  from  the  above  that  the  new  Act  makes  a  cf)m- 
plete  change  in  the  system.  The  denominational  division  of 
Catholics  and  Protestants  is  entirely  done  away  with,  and  bv  sect. 
179,  where,  as  in  this  case,  a  Cath  )lic  school  district  is  supposed  to 
cover  the  same  terriu)ry  as  any  Pro'estant  school  district,  the  said 
Ca'holic  schi'ol  -Us  rict  is  not  only  wiped  out,  but  its  property  and 
assets  are  veste  i  in  and  l)e  ong  to  the  other  school  district,  which 
under  the  Act  becomes  the  public  school  district. 

Let  us  see  now  what  are  the  jirovisinns  of  the  British  North  America 
Act  and  of  the  Manitoba  Act  app'ying  to  the  case.  Sect.  93  of  the 
British  North  America  Act  enac  s  that,  *'  lu  and  for  etch  Province 
the  Leg  slature  may  exclusively  make  laws  in  relation  to  education, 
subject  and  according  to  the  foUowins  provisions  :— (1)  Nothing  in 
any  such  law  shall  prejudicially  affect  any  right  or  privilege  with 
respect  to  denominational  schools  which  any  c'ass  of  persons  have 
by  law  in  the  Province  a'  the  union." 

1  he  first  sub-section  fif  sect.  22  of  the  Manitoba  Act  is  substan- 
tially the  same,  the  only  d  iierence  being  in  the  addition  of  the 
words  "  or  practice,"  which  makes  it  read  thus  : — (1)  "Nothing  in 
any  such  law  shall  prejudicially  afi'ect  any  right  or  privilege  with 
resjiect  to  denoininaticmai  schools  which  any  class  of  persons  have 
by  law  or  prac  ice  in  the  Province  at  ihe  union." 

[.'^38J  The  wliole  ([uestion  to  be  uctctrJned  in  this  case  turns 
upon  the  cimstructiou  of  the  v/ords  "or  practice"  added  to  the 
pi'ovision  of  the  Manitoba  Act. 

The  rules  of  construction  of  statutes  as  laid  do\v  u  by  the  autho- 
rities are  well  known.  Though  all  based  on  the  strict  principles  of 
justice,  tliej',  in  their  application,  oifer  some  distinction  and  .some 
apparent  diftorences  in  cn-der  to  meet  the  numerous  exigencies  of 
the  vario\i3  ca.ses  under  consideration.  One  rule,  perfectly  sound 
as  applicable  to  a  particular  case,  under  a  particular  set  of  circum- 
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atiincea,  might  bu  unjust  and  unfair  if  applied  to  another  case  with 
different  circumstances.  Per  Lord  Blackburn  in  Edin'mnjli  Stred 
Tmmimys  Company  v.  Turhnin  (1). 

One  of  the  first  elementary  rules  is,  that  when  the  words  of 
the  statute  admit  of  but  one  meaning,  a  Court  is  not  at  liberty  to 
speculate  on  the  intention  of  the  Legislature  as  to  construe  an  Act 
ate  jrding  to  its  own  notions  of  what  ought  to  have  been  enacted. 
Mixwell  on  Statuses,  0  ;  York  and  North  Midland  Itailivaij  Com- 
pcny  V.  Bc(j.  (2). 

When  the  language  is  precise  and  unambiguous,  but  at  the  same 
tiire  incapab'e  of  reasonable  meaning,  and  the  Act  is  conseciuently 
inoperative,  a  Court  is  not  at  liberty  to  give  the  words,  en  mere 
conjectural  grounds,  a  meaning  wliich  dots  no',  belong  to  them 
Mixwell  on  Statutes,  23. 

But  the  above  rule  is  confined  :o  cases  where  the  language  is 
precise  and  capable  of  ')ut  one  construction. 

If  the  woids  "  or  "^iractice."  inserted  in  the  Minitoba  Act,  were 
S3  clear  and  unambiguous  as  to  admit  of  but  one  construction,  the 
ibove  rule  would  have  to  be  applied,  and  there  would  be  no  use 
for  prosecuting  the  inquiry  any  fu'ther.  But  such  is  not  the  case. 
They  are  said  to  mean  that  the  Roman  Cathol  cs,  while  compelled 
■,o  contribute  to  the  support  oi  public  schools,  are  by  said  words 
iUowed  to  have  and  maintain  their  denominational  schools  as 
orivate  schools  ;  this  is  the  narrower  construction.  They  are  also 
lUeged  to  secure  to  Catholics  the  privi'ege  of  being  exempted  from 
compulsory  attendance  at  the  public  schools  ;  another  and  more 
[339]  liberal  construction  is  that  the  denominational  schools,  exist- 
ing as  a  matter  ot  fact  at  the  time  of  the  unii)n,  were  given  by  these 
words  a  legal  status,  so  that  they  could  not  afterwards  bo  interfered 
with  by  the  Provincial  Legislature. 

As  seen  by  thee  diffirent  interpretations,  the  words  "or 
practice"  are  susceptible  of  more  than  one  constructioii  ;  another 
rule  then  has  to  be  applied. 

An  old  rule  of  construction  says  that  a  thing  wliich  is  within  the 
letter  of  the  statute  is  not  within  tlje  statute,  unless  it  be  also 
with  n  the  meaning  of  the  Leg'slaturt'.  Maxwell,  24  ;  Bacon's  Ab, 
"S:atu1e"  (1.)  5. 

As  stated  by  Maxwell,  at  p.  27,  "  to  arrive  at  the  real  meaning, 
k  is  always  necessary  to  take  a  broad  general  view  of  the  Act,  so  as 
to  get  an  exact  conception  of  its  aim,  scope  and  object.  It  is  neces- 
sary, according  to  Lord  Coke,  to  consider ;    1.   What  was  the  law 
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before  the  Act  was  passed  ;  2.  What  was  the  mischief  or  defect 
for  which  the  law  had  not  proviiied  ;  3.  What  remedy  Parliament 
has  appointed  :  and  4.  Tlie  reason  of  th*  remedy. "  That  rule 
was  laid  down  in  Hciiilon's  Cane,  (1)  decided  as  late  back  as  durinj; 
the  reign  of  Elizabeth,  and  has  been  followed  ever  since. 

In  order  to  find  out  the  exact  and  true  meaning  of  certain  worcB 
contained  in  the  statute,  it  becomes  sometimes  important  to  goin:o 
the  history  of  tlie  matter  and  examine  the  external  circumstantes 
which  led  to  the  enactment  in  (juestion. 

In  Rirer  Wem-  Commisaionvifi  v.  Adamson  (2),  Lord  Blackbirn 
says,  at  p  76'i  :  "  I  sha'l  state,  as  precisely  as  I  can,  what  I  uncer- 
stand  from  the  decided  cases  to  be  the  principles  on  which  :he 
courts  of  law  act  in  construing  instruments  in  writing  ;  ant,  a 
statute  is  an  instrument  in  writing.  In  all  cases  the  object  is  to  tee 
what  is  ■  intention  expressed  by  the  words  used  But,  from  the 
imperfecM-^  ;  '  Uiiioiage,  it  is  impossible  to  kiKnv  what  that  inten- 
tion is  wit'.ou'-  '.Kiuiring  farther,  and  seeing  \vliat  the  circumstances 
were  with  rete.  .  e  to  wliicli  the  words  were  used,  and  wliat  waj 
the  object,  ap|)earing  from  those  circumstances,  whicli  the  persoi 
[340]  using  tliem  had  in  view  ;  for  the  meaning  of  words  varies 
according   to  the   circumstances  with   respect  to  which   they  were 

used  " 

"  In   the  interpretation  of   statutes,"  says    Maxwell,   Jit  p.   30, 

citing  Gorham  v.  Bishop  of  Exeter  (3),  "  the  interpreter,  in  order 
to  understand  the  subject  matter  and  the  scojie  and  object  of  tht 
enactment,  must,  in  Coke's  words,  ascertain  wh  it  wns  the  mischief 
or  defect  for  whicli  the  hiw  had  not  provided  ;  that  is,  he  must 
call  to  his  aid  all  those  external  or  histf)rical  facts  which  are  neces- 
sary for  this  puri)iise,  and  which  led  to  the  enactment,  and  for 
these  he  may  consult  contemporary  or  other  authontic  works  and 
writings." 

In  AUurne}f-Geaer<il  v.  Siilmn  (4),  Lord  Bramwell  expressed  the 
same  view  when  he  said,  at  page  531  :  "  It  may  l)e  a  legitimate 
mode  of  deterininin.^  tlie  meaning  of  a  doubtful  document  to  place 
those  who  h  ive  to  expound  it  in  the  situation  of  those  who  made 
it  ;  and  so,  perhaps,  history  may  be  referred  to  to  shew  what 
facts  existed,  bringing  about  a  statute,  and  what  matters  induenced 
men's  minds  when  it  was  maie.'" 

Similar  language  was  used  by  L.  .1.  Turner  in  llawlchis  v. 
Gatherc.ole  (5).    He  says,  at  pages  20  and  21  : — "  In  construing  Acts 
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of   Parliament,   the    wnnls   whicli   are   used   arc   not   alone   to  he 
re^arilcd.       Reyard  nnifst  also  lie  had  to  the  iiit^^nt  and  meaning  of 
the  L<^L,'i:dature.       The    rule;;  upon  the  subject  ia  we'd  expressed  in 
thecaseof  .S/»v<^/<;)-;/  V.  ilio,v/fm,  Plowd.  204.     .     .     The  same  doc- 
trine is  to  he  fniind  in  'i'l/^ffm  v.   Siv.dil,    Plowd.   459. 
In  determiniuL?  Jthe  i;uestion  before  us  we' have,  therefore,  to  con- 
sider not  merely   the   words  of  the  [Act   of  Parliament,   but   the 
intent  of   the    Le.L'islature  to    be    collected    from   the  cause   and 
necessity  of  tlie  Act  being  made,   from  a  comparison  of   its  several 
parts,  and  from  foreign  (meaning  extraiieous)  circumstances,  so  far 
as  tliey  can  justly  be  considered  to  rhrow  light  upon  the  subject." 
hi  Ilolnw  V.  <luji  (1),  .lessel,  M.P.,  said  :— "  The  Couit  is  not  to 
[341]  be  oblivious     ...     of  the  listoiy  of  law  and    le'j;isla*ion. 
Although  the  Court   is  not  at  hbcrty  to  construe  an   Act  of  Par- 
liament by  the  motives  which  influenced  the  Legis-lature.  yet,  when 
the  histnry  <if  law  and 'leginlation  tells  tie   Court,    ai.d  jirior  judg- 
ments  tell    this    presevit   Court    what   the   object  of  the  Legisla- 
tui'^  was,  tlie   Court  is  to  see  whetlier  the'  term;<  of  the  section  are 
such  ah  fairly  to  carry  out  that  object  and  no  other,  and  to  read 
the  section  witli  a  view  to  finding  out  what  it  means,  and  not  witli 
a  view  to  extending  it  to  .something;  that  was  not  intended.'' 

In  the  light  of  those  authorities  it  becomes  necessary,  in  trying 
to  determine  the  true  meaning  of  the  words  "  or  practice  '"  in  the 
Manitoba  Act,  to  exomine  under  what  circumstances  these  words 
were  intr(;dnced  into  the  statute,  and  the  gnunds,  if  they  can  be 
ascertai'ed,  on  which  they  were  inserted. 

The  Oiird  section  of^'tho  British  North  America  Act  give?  to  the 
Legislature  of  each  Province  the  exckisive  power  to  make  laws  in 
relation  to  education,  sid)ject,  howevei',  to  certain  restrictions,  the 
lirst  of  which  says  that  nothing  in  anj-  such  law  shall  prejudicially 
affect  any  righl  or  privdege  which  any  class  of  ]»ersons  have  by  law, 
etc.  The  first  sub-section  of  the  22nd  section  of  the  ilanitoba  Act 
says: — "  ....  which  any  clar-s  of  pers<jns  have  by  law  or 
practice,"  etc. 

Why  were  these  words  "or  pri;cti(e  "  inti'oi'uced  ?  Whit  was 
intended  by  said  words  I  The  true  meaning  intended  by  the  Legis- 
lature can  only  be  ascertained  by  examining  the  historical  facta  and 
circumstances  connected  with  the  school  (piestion,  which  led  to  the 
provisions  of  the  'IJ.'Jrd  section  of  the  British  North  Ameiica  .Vet 
and  the  2'_'nd  section  ('f  the  Manittdia  Act  being  enacreii. 

When  the  four  Provinces  of  Ontario,  Quebec,  Nova  Scotia  and 
New  Brun.swick  joined  in  the  confederation  scheme,  each  of  these 

(1)  5  Ch.  D.,  901,  905. 


1892 

City  or 
Winnipeg 

V. 

Barrett. 


City  or 
Winnipeg 

V, 

Logan. 

qTb. 

Manitoba. 
Dubuc,  J. 


i'       8-.1 


108 


PRIVY   COUNCIL. 


1892 

CiTT  OF 

WiNNIPKi; 

V. 

Barrk  rr. 

City  of 
Winnipeg 

V. 

Logan. 

Q.  B. 

Manitoba. 

Public,  J. 


0 


.-»» 


Provinces  was  already  fully  organized,  ami  had  a  system  of  public 
schools  estiiblished  by  law.  In  Ontario  and  Quebec  the  law 
authorized  dissentient  or  separate  schools  of  a  denominational 
character,  in  localities  whore  the  niinc>rity  had  a  reli»^'iou3  belief 
ditierent  from  the  creed  of  the  majority.  The  minorities,  in  estab- 
[342J  lishing  separa'c  or  dissentient  schools,  were  exem)»t  from 
taxation  for  the  support  of  public  schools,  and  were  allowed  a  pro- 
portionate share  of  the  legislative  grant.  Tlie  systems  in  Ontario 
and  in  Quel)ec  were  not  exactly  the  same,  but  the}'  had  some  common 
features  embodying  the  prniciijle  of  denominational  schools. 

In  Upper  Canada  the  (piestion  of  separate  schools  had  been  the 
subject,  of  a  long  and  bitter  struggle  between  Protestants  and 
Catholics,  hut  the  matter  had  been  Hnally  settled  by  the  School  Act 
cf 18G3. 

In  Nova  Scotia  and  New  Brunswick  it  apjiears  that  the  Roman 
Catholic  minorities  had  in  practice  their  own  schools  under  the 
common  or  parish  school  laws  ;  but  the  said  schools  were  not  recog- 
n'seo  ^'  iw  as  such  dcnomina'ional  sch  ols,  and  the  Catholics  had 
no  righ  .  or  privilege  Ijy  law  in  respect  of  denominational  schools. 

In  fi-aming  the  British  North  America  Act,  the  fathers  of  con- 
i'cde'*!:  "  vn,  i  ■;  ler  to  guard  the  populations  of  the  different  Pro- 
vinces agai;iSi.  tiie  agitation  and  turmoil  which  had  been  raised  on 
that  <iuestion  between  Catholics  and  Protestants  in  thet)ld  Province 
of  Canada,  while  conceding  and  asserting  the  principle  that  each  of 
the  Provinces  might  exclusively  make  laws  in  relation  to  education, 
thought  proper  to  }  rotect  the  religious  feeUngs  and  secure  the 
right  and  i)rivilege  of  the  minorities  un  that  subject,  by  enacting 
the  limitations  f  und  in  the  sub-sections  of  the  9oid  section.  These 
limitations  were  toap[  ly  to  imw  Provinces  entering  confederation 
as  well  as  to  the  four  original  Provinces. 

The  extent  of  the  limitati>ns  imposed  on  Provincial  Legislatures 
by  the  said  provisions  was  tirst  raised  and  4uestioned  in  New 
Brunswick.  The  law  relating  to  the  subject  at  the  time  of  the 
union  was  the  Parish  Schools  Act  of  1858.  In  1871  the  Legislature 
of  New  Brunswick  passed  an  Act  relating  to  common  schools, 
to  which  the  Uoman  Catholics  of  the  Province  had  very 
strong  objections.  Petitions  were  sent  to  the  Provincial  Legis- 
lature, and  afterwards  to  the  Dominion  authorities,  against 
the  ct>ming  into  ellect  of  the  Act.  The  matter  w.ts  taken  before 
[843]  the  Supreme  Court  of  New  Brunswick,  in  Ex  partt-  Rcnaud 
(1),  and  an  elaborate  judgment  was  ;ironounced  in  the  case  by  the 

(I)  1  Pugi^ley,  273  ;  un(c,  vol.  2,  p.  445. 
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Court.      The  Court  deculecl  in  effect  that  the  Catholics  of  Now 
Brunswick   had   not  />;/  lair  at  the   union  any  riglit  or  priviieye  in 
respect  to  den  niinational  or  separate  schools.     In  dealinLC  with  the 
quc'btioi),  the  Couit  ijisists  on  the  fact  that  the  Catliolics  liad  no 
rights  or  privileges  by  law,  which  were  the  only  rights  or  privileges 
contemplated  and  secured  by  the  first  sub-section  of  sect.  93  of  the 
Ac.      The   exi)ros3ion   "legal    right  or  privilege"  is  almost   con- 
stantly used.     Jn  the  course  of  the  judgment  Chief  Justice  Ritchie, 
now  Chief  Justice  of  tliu  Supreme  Court  of  Canada,  speaking  for 
the  majority  of  the  Cour> ,  sauI : — "  WluTe  is  there  anything  that 
can,  with  any  ]  ropviety,  I'e  termed  a  legal  right  ?   Surely  »he  Legis- 
lature mus.    have  inleiided  to'deal  wi'h  legal  rights  and  privileges. 
How  is  it  to  be  detiiied — how  enforced?"     And  elsewhere: — "If 
the   Ron; an  Catholics  had     .     .      .     no  legal   righ's,  as  a 
class,  to  claim  any  control   over,  or  to  insist  that  the    locfrines  of 
thL-ir  Church   should   be   taught  in  all    or  any  scho(jls   under   tho 
Parish  School   Act,  Ikjw  can  it  be  said  (though  as  a  matter  of   fact 
such  doctrines  may  have  been  taught  in   numbers   of  such  schools) 
that  as  a  class  (jf  perrons  they  have  b(!en  prejudicially  affecied- in 
any   legal    right    or    privilege    with    respect    to    '  denominationul 
schoi'l.-','  construing  those  words  in  the  ordinary  meaning,  because 
under  '  The  Common  Schools  Act,  1871,'  it  is  provided  that  the 
schools  shall  be  non-sectarian  ?" 

From  the  above  (luotations,  where  h'ljal  rights  cinly  are  considered 
and  dealt  Avith,  and  from  the  other  arguments  advanced  and 
expressions  used,  it  may  fiurly  be  inferred  tint  if  th(3  Roman 
Catholics  of  New  Brunswick,  instead  of  having  only  their  right  and 
privilege  by  Uur  secured  by  the  statute,  they  had  had  their  rght 
and  i)rivil?ge  by  pracfira  equally  secured,  the  judgment  of  the  Court 
mi..;ht  have  been  ditleient. 

As  to  the  point  raised  on  the  argument  by  Mr.  Ewart,  of 
[344]  counsel  for  the  applicant,  thit  the  words  "or  practice"  were 
likely  inserted  in  the  Manitoba  Act  to  remedy  the  defect  wl.'ich 
caused  the  difficulties  in  New  Brunswick,  which  point  was  answered 
by  the  Attorney-General,  that  such  could  not  be  th-  case,  because 
the  New  Brunswick  Com  ii<  n  iSchtiols  Act  was  passed  only  in  1871, 
one  year  after  the  Manitoba  Act.  this,  at  least,  may  be  said  :  It 
appears  from  the  journals  of  the  Lejislative  Assembly  of  New 
Brunswick  that  the  bill  relating  to  comnuju  schools  was  introduced 
and  put  through  the  House  of  Assembly  by  the  Hon.  Geo.  A.  King, 
Attorney-General  of  the  Province,  in  1871  ;  that  the  same  Hon. 
Geo.  A.  King  had,  in  1869,  introduced  in  the  Legislative  Assembly 
a  similar  bill,  which  had  been    read  a    first  time;    that  the  sam: 
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Hon.  rJeo.  A.  Kiiiy  did,  on  tho  2Uh  of  Fel'rairy,  1870,  introduce 
a  similar  bill,  whioh  was  read  a  tirst  and  second  time,  referred  to 
the  committee  of  the  wli'ile,  and  cnnsidered  and  discussed  in  four 
distinct  sittings  of  tlie  said  committee  of  the  whole,  on  the  17th 
March,  22nd  March,  olst  March,  and  1st  April.  That  bill  provi.led 
that  it  was  not  to  come  into  operation  for  one  j'o.ir  after  the  passage 
tliureof. 

The  Manitoba,  Act  passed  l)y  the  Douiinion  Parliament  diil  not 
beco-ne  law  until  the  12th  of  May  oi  the  same  year.  It  wtis  not 
introduced  into  the  House  until  the  second  day  of  May,  more  than 
a  montli  after  the  discussion  in  tlie  Legislature  of  New  Brunswick 
iif  tlie  Common  Hcliools  Bill  in  ([Ufstion.  Is  it  n(<t  therefore 
reasonable  to  infer  and  presume  that  the  discussion  which  took 
jdace  in  the  Legislative  Assembly  oF  New  Brunswick  at  th  different 
sittings  held  on  said  Scliool  liill  in  (juestiuii  were,  as  usual, 
reported  aud  criticised  in  the  ;)ub!ic  press,  and  tluit  s>.:ch  reports 
and  criticisms  came  to  tlfj  knowledge  of  members  of  the  Dominion 
(iovernment  and  other  jjorson-*  who  had  something  to  do  witli  the 
framing  of  the  Manitoba  Act  ?  This  iiio-st  naUir  i!  inference  becomes, 
under  the  circumstances,  such  a  presum])tion  as  not  to  benegleced 
in  tho  construe  ion  of  tiie  words  in  question.  Presump  ions  are 
constantly  used  in  determining  the  real  intent  and  meaning  of 
statutes. 

[o4r)]  We  have  the  facr  that,  when  the  Manitol>a  Act  was  passed 
there  were  denominational  schools  in  this  counry,  and  the  further 
faci  tliat  there  was  no  law  to  i)rotect  in  their  privilege  the 
minorities  of  the  future,  either  Catholic  or  Protestant,  who  might 
wish  the  continuance  of  said  denominational  schoo's.  These  iacts, 
we  must  assume,  were  well  known  to  the  legislators.  If  the  Pro- 
vince had  entered  confederation  with  no  other  pi'otection  to 
minorities,  with  respect  to  denominational  schools,  than  the  fipst 
sub-section  of  sect.  93  of  the  British  Nor.h  America  Act,  as  there 
was  no  law  in  the  country  with  respect  to  denominational  schools, 
or  even  to  anj'  kind  of  scliools,  the  first  sub-sect,  of  sect.  93,  or  its 
re-enactment  without  modification  in  the  Manitol)a  Act,  would  have 
remained  a  dead  letter.  As  there  was  no  law,  there  was  no  right 
or  privilege  by  law  to  be  protected.  The  Roman  Catholics  of  this 
Province  we.e  even  in  a  worse  position  than  those  of  New  Bruns- 
wick, because  there,  as  seen  by  the  judgment  of  the  Supreme  Court 
of  that  Province  already  referred  to,  the  Catholics  had,  under  the 
Parish  Schools  Act  of  1858,  numbers  of  schools  in  which,  as  a 
matter  of  fact,  the  doctrines  of  their  Church  were  taught,  though 
the  Parish  Schools  Act  did  not  confer  on  them,  as  a  class,  any  right 
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or  privilege  with  respect  to  detioiiiiiiational  schools.  This  position 
of  aflairs  must  hiive  irupre>.se<l  the  men  who  framed  tlie  IMaiiitolia 
Act,  and  shews  conclusively  to  my  mind  that  the  Wdrd.s  "or 
practice  "  wer.'  inserted  in  the  iSlanitoba  Act  for  only  one  and  very 
manifest  puvp  'se,  that  is,  to  protect  in  their  riylit  and  piivilcLce,  as 
to  denominational  schools,  the  Catholics  or  Protestants  who  might 
in  the  future  find  themselves  in  the  minority  in  this  Province. 

We  must  not  overhmk  the  fact  that  it  was  considered,  and  well 
known  at  the  time,  that  the  Protestant.s  and  Catholics  were  in 
about  eipial  numhtrs  in  the  Province.  That  jiroposition  is  sutti- 
ciently  established  bj-  the  fact  that  the  lirst  school  Act  jiat-scd  by 
[34(5]  the  Manitoba  Legislature  in  1871  provided  that  an  tijual 
number  of  Protestants  and  Catholics  were  to  be  appointed  as  mem- 
bers of  the  Board  of  Education,  and  that  the  moneys  voted  by  the 
Legislature  should  be  equalij'  I'ivided,  one  i;aU'  to  be  approj)riated 
for  the  support  of  Protestant  schools,  and  the  other  half  for  the 
support  of  Catholic  schools. 

AiiOther  fact  no"  to  be  left  unnoticed  is  that  Manitoba  was  the 
only  Province  entering  confederation  after  the  original  uni' n  f>>r 
which  the  ptovisions  of  .sect.  I>3  of  the  British  JSorth  America  Act 
were  dejiartcd  from  and  moditied.  Nothing  of  the  kind  is  f  und  in 
the  tt.-rms  made  with  British  Columbia  and  Prince  Edward  Island 
when  they  tnten  d  confedeiati<  n  in  1871  and  1873.  Why  was  that 
departure  from  the  provisions  of  tlie  British  North  America  Act 
made  in  regard  to  denominational  schools  for  Manitoba  only  / 
Undoubtedly  because  it  was  well  known  that  the  i)opulation  of  this 
Province  was  cfiually  divided  between  the  Protestants  and  lloman 
Catholics,  and  that  there  were  already  by  jiractice,  in  th(3  country, 
denominational  schoi.ls,  which  the  Legislature  intended  to  protect 
and  ensure  permanently  to  any  class  of  pers'ms,  either  Protestants 
or  Cathidics,  who  might  desire  t<j  continue  in  the  enjoyment  of  that 
ju'ivilege.  That  accounts  for  the  insertion  of  the  two  words  "  or 
practice"  in  the  Manito}»a  Act. 

Before  examining  more  fui  y  what  is  the  ti-iie  and  real  purport  of 
the  word.'^  ''  or  practice,  "  as  applying  to  the  right  and  i)rivilege  in 
question,  it  may  be  convenient  to  consider  what  is  a  right  and  what 
is  a  privilege.  A  right  is  a  just  claim,  a  legal  title,  something  posi- 
tive which  can  be  enforced  by  law.  A  p'ivilege  is  sometimes  also  a 
direct  advantage  or  benetit,  but  it  is  often  considered  more  as  of  a 
negative  character,  such  as  an  immunity,  an  exemption  from  some 
burden  beyond  the  common  advantivge  of  other  individuals.  So  the 
woids  "right"  and  "privilege"  are  technical  words,  having  by 
themselves  well  detiued  legal  meanings. 
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[347 1  The  same  cannot  l)o  said  of  the  word  "  practice,"  in  the 
sense  in  wliich  it  is  used  in  this  8ub-soutii)n.  It  is  not  a  technical 
lethal  word,  and  it  lias  i,o  j)articu]ar  h'gal  meaning.  It  is  not  found 
jn  any  such  sense  in  law  dictionaries.  It  is  only  an  ordinary 
po[)ular  word,  to  be  construed  in  its  ordinary  popular  s('ns(^.  It 
means  custom  or  hubit,  use  or  usage.  In  the  sub-section  in  ques- 
tion it  (jualities  the  words  "  right ''  and  "  privilege."  "  Privilege 
by  law"  may  l)e  considered  a  technical  expression,  to  be  ctmstrued 
according  to  its  tethnical  meaning;  but  "  pr  vilege  by  practice" 
becomes  an  ordinary  popular  expression,  to  be  interpreted  in  its 
popular  sense. 

"The  words  of  a  statute,"  says  Maxwell,  at  p.  07,  "are  to  be 
understood  in  the  sense  in  which  they  best  harmonize  with  the 
subject  (.f  the  enactment  and  the  object  which  tlie  Legislature  has 
in  view." 

In  Jcssmh  V.  Wriijlit  (1),  Lord  Rcdesdalc  says,  at  p.  5(),  "  That  the 
general  intent  shall  overrule  the  particular  is  )i(jt  the  most  accurate 
expression  of  the  pr'nciide  of  decisions.  The  rule  is  that  technical 
words  shall  have  their  legal  effect,  unless  from  other  words  it  is 
very  clear  that  the  testator  meant  otherwise."  The  above  was 
quoted  aj)provingly  by  Lord  Wensleydale  in  Jinchlyv.  Fit-^ijvruhl  (2). 
In  Tln'  Fiiailicr  (.'>)  the  words  "persons  belonging  to  the  ship  " 
in  the  JMerchant  Shipping  Act,  18^)4,  were,  in  a  matter  of  reward 
for  salvage,  construed  to  apply  t>  passengers  as  well  as  to  the  crew. 
"As  to  the  words  'belonging  to  such  shii),'  "  says  Dr.  Lushington, 
"  '  belonging  '  is  certaiidy  a  wordancipitis  usus  with  reference  to  the 
subjtct  matter  ;  but  one  of  the  rules  of  c(instruii)g  statutes,  and  a 
wise  rule,  too,  is  that  they  shall  be  ccmstrued  uti  loquitur  vulgu.s, 
that  is,  according  to  the  common  understanding  and  acceptation  of 
the  terms,  and  I  think  that  nothing  is  more  common  than  to  say  of 
pa.ssengers  by  a  ship  that  they  are  per.sons  belonging  to  the  ship, 
and  would  be  included  under  the  expression  '  persona.'  " 

[3i8]  In  this  case  the  exiiression  "  privilege  by  practice  "  must  be 
construed  in  its  popular  sense,  having  always  in  sight  the  object 
which  the  Legislature  had  in  view  when  they  were  dealing  with 
limitiitions  to  the  power  of  the  Provincial  Legislature  in  regard  to 
schools,  and  when  they  knew  that  certain  classes  of  persons  had  by 
praciice,  /.c,  by  custom  and  usage,  denominational  schools  which 
were  sought  to  be  jn-otected.  That  construction  "  harmonizes  best 
with  the  object  which  the  Legislature  had  in  view." 


(1)  2  Blif,'h  1.  (2)  6  H.  L.  C.  823,  877. 

(3)  34  L.  J   P.  M.  &  A.  27. 
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T!ie  uiori'  fliair,'!!  (if  a  word  iii  ii  siinilnr  statute  fur  uinitliur  word 
(if  the  same  purport,  or  the  luUlitiun  of  ont*  or  ni-ro  words  of  tho 
same  purport  as  tho  word  alre'dy  'used,  does  not  alwiiys  shew  an 
intention  of  tlie  Tei^islature  to  liave  it  opei-.ito  as  a  chan;^'e  or 
alteration  of  the  meaning  ;  but  it  is  not  so  liero.  The  words  ''by 
law"  and  "by  practloo "  euniiot  hr  I'oi'sidered  as  of  the  same 
purport.  The  iiddlt  ion  of  tho  words  "'or  practice"  shews  clearly 
an  iutontiou  of  tho  Lot,'ifslaturt;  t"  tfive  an  en  irely  new  meat  ini;  to 
tho  provi.sloii.  and  to  add  soniethini/  to  the  lim.tatjun  already 
imposed  on  the  rrovinoial  Lei,'iMlaturc,  in  order  to  make  it  ajiply  to, 
and  provide  for,  tho  case  under  consideration.  "What  is  then  the 
tnio  meanin;L?  intend"d  by  the  Lt '/i.-'latuie  in  ins. -rtihir  those  words/ 

It  is  contended  tliat  very  little  innjortjuice  .sho^ild  be  attached  to 
theso  words.  It  cannot,  howev(3r,  be  supp-'.sed  that  tliey  were  placed 
there  fortuitously,  unmeaniuLdy,  on  the  speculative  chance  that 
they  might  ht  some  hypothetical  unknown  .state  of  things.  The 
position  of  denominationjil  schools  then  existing  ]>y  jiractice  was 
known  bj'  the  framers  <if  the  Act  through  the  delegates  sent  from 
ihia  country  to  negotitte  and  arrange  with  the  Dominion  authorities 
the  terms  on  which  the  new  Province  would  enter  c  'ufederation. 
In  the  course  of  those  negotiations,  the  privisi^ns  respecting  .sc!io(jl3 
to  be  hiserred  in  tho  Act  nunt  have  been  fully  discu.s.sed.  Those 
words  were  therefore  inserted  advisedly  to  secure  to  those  interested 
the  permanency  of  denominational  schools  enjoyed  at  the  time  by 
[.')4!>]  practice,  but  not  recognised  by  law.  This  must  have  been 
the  privilege  by  practice  meant  by  the  provision. 

The  adverse  contention  is,  that  thti  only  privilege  enjoyed  by 
Jlomau  Catludics  before  the  union,  and  secured  Viy  the  words  "  by 
practice,"  was  the  privilege  of  having  denominational  schools 
sustained  by  themselves  as  jtrivate  s'?hools,  and  that,  under  the  new 
school  law,  they  may  have  the  .same  pr  vilege  still.  The  privilege 
of  being  taxed  for  the  support  of  schools  from  which,  a<  eording  to 
their  conscience  and  to  the  principles  of  their  faith,  they  could 
derive  no  benelit,  and  of  ta.xing  themselves  besides  for  the  only 
schools  t'-.  which  they  could  i'<ins  ientiously  send  their  children, 
would  be  a  very  strange  privilege  indeed,  l.er  us  see  whether 
such  could  have  been  the  intention  of  the  Legisl  •;'•.•  in  adding  the 
words  ''  or  practice  "  in  the  Manitoba  Act. 

Strictly  speaking,  the  L'.^gislature  lias,  within  the  scope  of  its 
jurisdiction,  the  unlimited  power  to  make  any,  even  unjust  or 
absurd,  enactments.  But,  at  the  same  time,  it  is  never  contem- 
jdated  that  in  civilized  modern  countries  ;!,  lei-islature  wouid  dis- 
ro;,'ard  and  set  at -naught  the    well   known   principles  of  natural 
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justioi.'  iiiid  ciiiiitv .  Tlic  riLjIlt  of  any  ik-Tbous  or  cIhhh  i)f  j)or«<)n.H  to 
have  aiul  supjKirt  privnto  schools  is  ;i  priuionlial  riijfht,  ua  tho  riglit 
t.i  VtreiUht,' iiir  (»rojit  bruail.  Siipposiii'^  thu  Icijisliitmo  of  a  ju'ovinoo, 
haviii;,'  full  powur  U>  do  so,  would  pass  a  piil)lic  school  Act  with 
coiiipulsoi'v  attwiwlaiicc,  which  all  ratepayers  would  be  Ijouiul  to 
'jUpport.  that  wiuld  not  affect  the  natural  ri'^ht  of  a  citizen  to  teach 
his  own  childreu  lit  his  own  house,  l)efore  school  time  in  the  inorn- 
iiii,',  between  school  hours  in  tin;  middle  of  the  day,  or  after  the 
closir.i,'  of  the  jiublic  sclio"!  in  the  afterno<»:i,  and  so  to  liave  and 
conduct  apiivate  school  in  his  own  premises.     Notlii  m  woulil 

prevent  him  from  havinj^  his  iieiLjhboiir's  children  ai-iendin,Lf  such 
tcachin'X,  or  haviii'^  suth  teaching'  (hnie  by  liis  daiii,'htcr,  oi'  any 
other  persoii.  This  would  i-e  a  private  .sch(»ol  which  nu  one  would 
by  law  1)0  bound  tu  sui'port,  a  school  of  the  same  nature  as  those 
[oU  t]  stated  to  exist;  before  tlie  union.  Such  a  natural  iii,'Iit  does 
not  want  any  leyislatlon  to  protect  it.  Can  we,  therefore,  suppo.se 
tliat  the  only  thiny  whicli  ■was  .'.imcd  at  and  intendeil  by  the 
Doniiniin  I'ariiament  in  adding  the  words  "  by  })ractice  "  was  to 
protict  and  insure  to  the  minority  ot  the  future  the  natural  rij^ht  to 
have  such  schools  /  Can  we.  reasonabl}',  assume  that  tho  Federal 
Parliament,  aniiiipatin:^  and  fearim,'  tl.at  the  Afaiiitoba  Le!,'islature 
might,  against  all  natiual  juutice  anil  fairiiea.s,  deprive  a  whole  cla.ss 
of  persons  of  such  primordial  right,  inserted  tho  words  "or 
practice"  for  the  only  purpose  of  guarding  and  p  'ting  the 
niiiu)rity  that  might  bo,  against  such  unjust  and  epp  legisla- 

tion !  That  surely  could  not  have  been  anticijiatett,  and  the 
enactment  could  not  have  been  intended  to  prevent  such  imaginary 
mischief. 

In  licij.  v.  Skcoi,  (1)  Lord  Campbell  said,  "  Where  by  the  use  of 
clear  and  unequivocal  language,  capai)le  only  of  one  construction, 
anything  is  enacted  by  the  Legislature,  we  must  enforce  it,  although, 
in  our  opini(m,  it  may  be  absurd  or  mischievous.  But  if  the 
language  emidoyed  admit  of  tw(j  constructions,  and  according  to 
one  of  them  the  enactment  would  be  absurd  or  mischievous  and 
according  to  the  other  it  would  be  reasonable  and  wholesome,  we 
surely  ought  to  put  the  latter  construction  upon  it  as  that  which 
the  Legislature  intended."  A  similar  view  was  expressed  by 
Parke,  B.,  in  Bi'ch'  v.  Smith  (2)  where  he  held  that,  when  the 
grammatical  construction  of  the  words  used  would  lead  to  any 
manifest  absurdity  or  inconvenience,  the  language  maybe  varied  or 
modified  so  aa  to  avoid  such  inconvenience. 


(I)  Bell  C.  C.  97,  115. 


(2)  2  M.  &  W.  191, 
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But.  !»H  it  limy  1)1!  flirt Iior<ilij»'cto(l  <iii  this  fioint  as  thv  IcjUtature 
lias  the  powt'i'  to  pass  .statutes  to  u  tiililisti  a  Statu  Clniivli.  tn  jiix-- 
Hcrilxj  an  oath  <»f  »iii>n'iiiary  objuctioiiahlo  to  Uninaii  Catl»i>lics,  tn 
ilisfraiichiMc  or  c  ri' ite  ntluT  disaMlities  atl'i-ctiiig  tlicm,  u  liy  was 
tlK-if  no  pnivisimi  uukIi- to  protuct  tluMii  nijaiust  siicli  ci'iitinuoncies  ? 
The  iViiHoii  is  obvious,  hociiiHo  it  was  contitlciitly  and  r  ululy  uiuUt. 
stooii  and  taken  for  granted  tliat  the  pt'o]iI.  on  wlioni  i  c  nst itiiiion 
[Sfil]  liascd  on  tlic  ri'iirosuntaiivi'  .s\<-t.iii,  \v;m  Ixiii;;  conferred 
well'  civilized  and  r(MS<'nuli](  enough  n"i  to  wantonly  depart,  on 
thesi'  Miiestioiis.  fr.nii  (he  hroi  I  and  e<|iii:aMe  I'viiiciples  prevailiiii,'  Manitoba 
in  111' (lern  British  and  other  ei\ili/.>d  constitutional    institution.^.      Dubuc  J 

A  eonstituticn  assiinies  11  cei'tain  nuinln  r  "f  goneial  principles,  and  

is  Hot  sU}ipo-'>ed  to  jtrcvido  for  every  miuoi  detail  of  haviei;  its  pro- 
visions carried  out.  As  to  siliool.s,  howi\ii,  the  ipiestioM  liad  vuiy 
pro])erly  to  he  looked  upon  in  a  dilt'ereiit  liyht.  The  expei  ence  of 
Uie  ]»ast  had  taught  a  prolitaMe  lesson  :  ihn  diilicnltiis  and  eon- 
troversies  whiih  liad  arisen  heforc  on  tli.-it  oiu^tiou  in  ( >iit.'U'io, 
(Juehec,  and  otiier  centres  of  mixed  populaticjii,  the  strong  pre- 
judices liy  which  certain  persons  ai.d  ceilain  elapses  were  I'alde  to 
he  carried  on  that  ])oint,  engendering  the  most  hit'er  feelings  in 
communities  othcr^^  ise  liviii-/  harmoniou.^ly  t<igether,  ir.u.^t  have 
.shewn  to  the  legislators  tha'  .lis  was  a  live  and  Imrnin  ;  ijuest  <<n 
to  be  settled  and  pr<jvided  for,  and  intUieiiced  them  to  protect  the 
new  Province  against  the  troulih^  and  agitation  experienced  over  it 
elsewhere. 

If,  :is  I  have  stated,  liy  being  n,'urow)\-  construed  to  protect  only 
pr  vato  schools  which  need  no  protection,  the  words  "  or  practice '" 
Would  be  a  sujiertluous  and  meaningless  en-ietnient,  they  inu.st  have 
some  other  meaning.  IJy  carefully  considering  all  the  circumstances 
Avhich  led  to  their  being  inserted  in  the  IManitoba  Act,  it  appears 
to  me  most  evident  tliit  ihe  Doininifni  Legislature,  knowing  that 
there  were  elective  denominatiimal  .seliocds  in  the  country,  knowing 
also  that  there  being  no  law  to  authorize  them,  the  right  orjirivilege 
to  have  them  nia'iitained  wou'd  noc  be  .secured  after  the  union  by 
the  provisions  of  the  British  North  \iiierica  Act,  clearly  intended 
to  give  legal  .sanction  to  the  })rivi!ege  enjoyed  by  practice. 

To  the  contention  that  the  new  sehoid  law  doe^  not  interfere 
with  the  privilege  of  any  class  of  persons  to  have  .still  denomina- 
tional schools,  as  private  schools,  the  Roman  Catholics  can  justly 
say  : — If  the  new  Act  does  not  take  from  us  the  right  of  having  our 
schools,  it  deprives  us  of  the  privilege  of  sub.scribing  exclusively 
[352]  for  our  own  schools.     Prior  to  the  union  the  Roman  Catholics 
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hud  tlic  pDsitivo  right  nf  iKixin-^  tlicir  nwii  (iL'noiuiii.u  ioiuil  .s<.lioo!.s  ; 
they  had,  hosidt's  the  ue'yativo  riLfht,  ih.it  is,  the  ]irivih'i,'e  of  not 
boiii'j;  (•oiii|n.'lK'd  to  supjtort  othor   schools.      i  lu' y   had  thfit   rit^lit 


lid 


l>v\\ 


ilf<'o  iVs  ;i   nialtir   <'f   fiict.  .-ind  tlio   won 


ii'  iiraotice 


were  iiisiM 
conslit  111  ioii. 


ted  ti 


plVVl  111 


rlioii'  l>ein;r  iiitfrfc'i'c>d  witli  undi-r  thf  new 


Tiosidc'S  I'diisithTiii''  tin,'  liistorical  facts  ai 


il  (■imnnsraiioi's  boarin;' 


iil>iin  a  Hfaliitu  to  ascoitaiii  Us  real  sense,  aimi  h(>r  iiiii  ie  ' 


.f  det 


(.Till  Ill- 


ill!,'  its  true   ineaniiig   ic.   to    examine    its   ditlereiit    parts,  iiiid    even 
])artsof  other  Aeis  on  the  sj'-.ne  subject.      As  st;it(Ml  by  Lord  ]\[an!i- 


dd 


in 


V.  Liiyiliilr  {]),  ''where  then 


are  oi 


llereiit   statutes! 


II 


]iari  r.i.iteiia,  I  In  mi. 


'h  made  at  ilitl'erent  t 


lines,  nr  even  I'Xinreii,  .-iim 


not    referring  to  e>ich   otiier,    they    .sh.iU    be   t.d\eii  find  ctmstniod 
togetlier  ;is  one  system,  and  as  ex]ilana;nry  nf  each  nthor." 

According  to  L.  J.  'riinier,  in    //""■/,/, /^  \.  d'ntln  ii'oh  (2).  -.Art  iu\y 
cited,  tile  Court  iias  to  consiihn'  imi    oii'y 
I'ariiamctit,  but  the   intent  of  the 


he  word-  of  the  .Act  of 


jei'isiature, 


th 


e  cause  and  necessity  of  the  Act  being  niiu 


to  I 
U .  fr 


le  c( 


dlocted  from 


oiii  .1  cuiii|i;irison 


of  its  .several  parts,  and  from  foreign  eircumstance.s,  ho  far  as  they 


can 


justly 


i)o  consuie 


ler-l 


throw  light   upon  the  subject. 


So  far.  I  havi' (U'.ill  <inly  with  suli-seet.  1  <if  sec^  'X>  of  the  British 
North  Anieric.i  .\ct,  ami  the  correspond inu'  suit-section  in  the 
Manitdba  Act. 

The  second  sub-section  of  the  said  '.>."!rd  sect,  of  the  British  North 
Aiiierica  Act  extends  to  the  dissentient  .schools  of  the  Protestants 
and  Ilonian  Catholics  of  (^ueb(;c,  the  powers,  jirivileges  and  duties 
conferred  and  imposed  by  law  ;it  tlio  union  (Ui  the  separate  schools 
and  school  trustees  of  the  Hoiiian  Catholics  in  I'jiper  Canada. 

Bythethird  sub-section  it  is  enacted  that: — "When' in  any  Pro- 
vince a  sy.stem  of  sefiarate  or  disseutiviu  .'ichools  exists  by  law  at  tho 
union,  <ir  is  tluu'e.ifter  eslaldished  by  tiie  Legislature  of  the  Pro- 
vince, an  appeid  shall  lie  to  the  Oovenior-*  ieneral  in  I'ouiuil  from 
[35^1  any  act  or  di'cision  of  any  provincial  autlun'ity  atl'ecting  any 
right  or  prixileu'c  of  tin'  l'roiesi;int  or  Konian  Catholic  minority  of 
the  (.^uei'u's  .subjects  in  relation   to  educitioii." 

The  fourth  sub-.-jection  pi'ovi<li!s  for  remedial  laws  to  lie  m;ule  Ity 
tho  I'arliauiont  of  C.inada  for  the  due  executioiii.  of  the  proviaioiLS  of 
that  section  and  of  any  decision  of  the  '  loveriiortieiieral  in  Council 
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th 


e  cirouuislaiicesor  e 'cli  case  may  re.|Uire,  on  an  .iitpeai  C)eiiig 


vlbt 


maile  f  r  tliat  purpose.     Of  these  provisions  the  lirst  siili-section  is 
repntduced  in   the    ^lanitoba   Act    with  the   addition  of    the  words 


or  practice. 


Sub-sect.  2  is  omitted.     Sub-.sect.  ',\  is  rt  enacted 
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iniin  iihrruil  ioriu  ;  tlif  lii'nt  tliive  liin-r,  aiv  "iiiitted,  ainl  tlio  ajipual 
in  uUowoil,  I'ln  iMily  fi<iiii  any  act  wr  <lt;ci.si"n  of  any  i»»'<iviiicial 
authority,  bur  also  from  any  act  <.r  decisit.n  of  the  Lej^'isi.iture  of 
the  Piovinci,-.  Suh-Hoct.  4  is  in.siTttd  verbatim.  Snlj-soets.  '2  ami  .'? 
of  sect.  ■-!  of  rlio  Slanitolia  Act  corre.sjMiml  to  sub-.sect3.  3  ami  4  of 
sect.  D3  of  tlie  Diili.vh  Noith  America  Act. 

In  this  case  we  liave  notliin;^  to  do  with  the  a|ii)eal  ]ir  ivideil  for 
1>3' the  two  ia.st-nu-ntioii.cd  .Mul»-.scclions.  But  we  are  (  ntitled  to 
consider  them  if  they  can  llirow  any  light  on  the  meaning  of  the 
first  sub-section. 

The  first  sul)-section  bpeaks  of  any  n<^ht  or  ..'rivilc^o  with  respect 
to  <!»Miominational  schools  ;  the  second   iTib-.soction  ^ivcs  an  ajipcal 
from  any  act   or  decision  of    ihe    Legislature,  or  of  a!iy  provincial 
authority,  ati'ecting  any    ri^ht    or    privilege   of    the    I'.otestant  or 
lioman  Ciitholic  nniiorit}-  in  relation  tocilucatio.i.      If  the  minority, 
either  I'rotestanr.  or  CatholiL-,  liad  any  right    or  privilege  in  rela- 
tion to  education,  it  nnist*l)e  a  right  or  privilege  in  regard  to  their 
own  respective  schools,  that  is,  their  own  dcnonuncitional  schocds. 
Why  should  tiii're  be  an  ;i]>peal  to  jirotect  tlieir  right  or  privilege  if 
they  had  none  '.     The  appeal  must   have  be«jn  provided  because  the 
Donnnion  Legislature  meant  and  intended  that  the  denominational 
schools  whicii  Protestants  as  a  clas.-,  and  Koi-ian  < 'atholiestis  a  classi 
liad  by  practice  at  tlie  uiiioiu  were  to  have  u  legal  recognition  under 
[.'554]  the  Aranitoba  Act,  and  as  such  were  to  If  protected    against 
any  act    of    the     Provincial    Legislature,    as    v.ell    as  against    any 
act    or    decision     <if     any     jirovinciHl     authority.     The     meaning 
which  I  have  held  shoidil  be  given  to  the  words  *•  or  practice,"  is 
thus  explaine«l  and  contirmeil  by  reference  to  the  other  provisions 
of    sect.    '22  of  the   Manitoba  Act,    and    the    corrtsiKMiding   pro- 
visions   of    the  !K5rd  sect,    of   the    British     North    America    Act. 
As    already    mentioned,  there    was    tio   reason   to  re-enaet    in  the 
Manitoba  Act  an}'  of  the  provisions  of  the  1>Drd  sect,  in  relation  to 
denonunational  schools,  ami  in  rehition  c  i  appeals    ]>y  minorities, 
if  there    was  no  such  pri\  ilege  already  existing  by  practice  which 
was  intended  to  b,-  lecognised  by  law  tint'er  the  new  c<nstiiution. 
An  <»bjeclion  made  against  the  claim  of  the  applican:  is.  that  it  the 
Roman  Catholics  are  entitled  (o  be  securetl  in  the  continuance  of 
the   denominational   schools,   the    other   vaiioiis   denominations  of 
Protestants  uoidd  have  the  s.nne  privilege.      1  d  >  not  s*  e  that  this 
is  an  objection  at  all.      The  provision  si»eak8of  any  class  of  persons 
having  l»y   law   or   practice   any    right  or  privilege  with  respect  to 
denominational  schools.     As  it  is  establi.she<l  that  the  schools  exist- 
ing at    the  imion   were   <lenominational  school-».    respectivelv  c  n- 
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trolled  by  tho  Tlonuia  r'.itholios  and  by  tho  Viiriuus  Protestant 
deniiiiiiiKiti(jii.s,  I  see  no  roiisoii  to  doubt  that,  if  tlio  first  sub-socc. 
of  the  22iid  sect,  of  the  M;iiiitobii  Act  is  t<j  bo  taken  alone  ;uid 
indeiteiidently  of  the  other  sub-sections,  the  adherents  of  the  Eniflinh 
Cliureh,  the  Presbyterians,  tlie  P^piscopilians  and  any  other  denoni- 
inations  of  Protestants  wlio  liad  by  practice  denominational  schools 
at  tile  time,  would  be  entitled,  under  this  provision,  to  keep  and 
maintain  tjiein  us  such.     That  is  one  asi)'jct  of  the  ([uestion. 

The  otlier  aspect  aj)[)i'ars  wh^n  we  look  at  the  other  sub-sect iiias 
in  tlie  British  North  America  Act  and  in  tlie  Manitoba  .\cr. 
Christians  who  for  centuries  have  been  in  all  Christendom  divided 
[355]  into  two  yre.it  classes,  Roman  Catliolics  and  Protestants, 
and  designated  us  such,  are  also  in  the  abovc-i»  '^-ioned  sub- 
sections, for  the  purpo.se  of  denominational  school  tivided  and 
desii^nated  as  Roman  Catholics  and  Protestants.  It  being  an 
elementary  rule  that  const'-uction  of  a  statute  is  to  be  made  of  all  iis 
parts  tiigrther,  and  nut  of  one  [tart  only,  we  must  look  to  tlicoc 
difTerei!*  provisions  a[)plyin','  to  the  subject  matter,  and  in  doing  so 
we  are  led  to  to  the  onclusion  tlia;  the  Legislature,  in  speaking  of 
any  class  of  pe;s ms  in  respect  of  denominational  sclmols,  in- 
tended to  refer  t.)  the  Roman  Catliolics  as  a  body,  and  to  Protestants 
as  a  body,  and  to  apply  the  protection  to  either  one  or  the  other 
who  miglit  h;ippen  to  l>e  in  the  mini  nil  \\ 

It  is  also  said  that  the  only  privilege  secured  to  the  Roman  Catholics 
by  the  words  "or  practice,"  is  the  right  to  be  exempt  from  com- 
pulsory attendance  at  tlie  public  schools  which  miglit  be  established. 
But  there  was  no  siicli  tiling  June  at  the  time  as  public  schools  in 
the  sense  of  stale  schools,  and  no  »uch  thing  as  compulsory  atten- 
dance. That  (juestion  of  coini)ulsory  attendance  was  not  in  it^sno 
between  I'rotestmts  and  C;itliolies,  or  between  particular  denomi- 
nations ol  Protestants.  Tliafc  (|Uestion  c.>uld  not  have  been 
contemplated  in  tlie  limitation  cliuise  of  the  Alanitoba  Ace,  as 
securin-,'  the  li^ht  or  privilege  of  any  clas.s  or  bodv  oF  Christi.aiis 
against  the  probable  teinleucies  oi'  any  other  ( 'liristian  Viody  who 
miifht  then  after  lind  tlieinselvis  in  the  majoiiiv.  The  words, 
therefore,  were  not  insejied  to  i>revent  a  wrong,  or  remedy  an  evil 
wiiich  did  n 't  e.vist,  was  not  foreseen,  and  was  not  apprehended 
becjiuse  it  w.n  not  in  issue. 

On  the  argument  it  was  conteniUulb>  the  AttoiiU'y-(  u  ooiai  that, 
if  the  Catholic*  have,  by  the  first  sub-sect,  in  the  Alaiiitoiia  .Act, 
the  privilege  of  being  exempt  from  con-iibuMiig  to  the  sujipjrt  of 
any    other  but   their   own  denominational   schools,   the   Provincial 


\'> 


I'Unv    (.'(K'NCIL. 


119 


Le^isl.itiirc  would  lie  doprived  of  tlio  jjower  to  pass  any  eliV-ctivu 
school  law  lt^,■t■au^e  tlie  {(cisons  who  had  no  children,  and  had  not 
[IIoO]  to  pay  for  any  schools  boforo  tlr^  union,  would  claim  tliat 
the  i)rivilc'<j;o  hurotofore  onjoyed  hy  them  from  being  taxed  to 
support  any  scliools  would  be  prejudicially  affected.  The  objec- 
tion is  not  a  serious  one.  Tlie  law  deal.s  with  classes,  not  indi- 
viduals. The  provision  was  made  to  protect  the  rights  and  privilege 
which  any  class  of  persons  had  with  respect  to  denominational 
schools,  not  tiie  claim  or  privile<;e  of  individuals  who  ha{)pened  not 
to  support  any  school. 

It  was  also  urged  by  the  Attorney-rJeneral  that,  if  the  Dominion 
Parliament  had  intended  to  secure  to  the  Catholics  of  the  Province 
the  right  to  have  their  own  denominational  scliools  as  in  Ontario 
and  Quebec,  why  was  not  a  special  prov.^^ion  in  regard  to  it  jiut  in 
the  Manitoba  Act,  similar  to  the  2n(l  sub-sect.  f>f  the  O.'h'd  sect,  of 
the  British  North  America  Act  ("  And  he  argues  that  the  omission 
shews  that  there  was  no  siicli  intention.  In  the  (irst  place,  tliatsub. 
section  is  a  pf)sitive  provision  exteiulingto  the  dissentient  schools  in 
Quebec  the  powers,  piivilegcs  and  duties  which  the  Catholics  of 
Ontario  h:id  by  law  before  the  union  in  regard  to  separate  schools. 
There  were  no  such  acho(.ls  existing  bylaw  in  this  country  at  the 
tinu\  In  the  second  place,  the  question  may  be  satisfactorily 
answered  by  its  being  thus  retorted  : — If  the  Dominion  Parliamenr 
did  not  intend  to  secure  to  the  lloman  Catholics  the  right  ami 
privilege  enjoyed  by  them  at  the  union  with  regard  to  denomina- 
tional schools,  why  were  the  jirincipal  provisions  of  the  93rd  sect, 
of  the  British  North  America  Act  re-enacted  in  the  Manitoba  Ac:. 
and  why  were  such  provisi(;ns  amended  by  extending  further  and 
increasing  the  limitations  already  imposed  on  Provincial  Legisl  ;- 
tures  /  If  Parliament  ha<l  no  such  intenticm,  the  British  Norrli 
America  Act  was  (piite  sutHcient.  There  was  no  necessity,  and  no 
use,  for  re-enactin<,'  its  provisions  and  exteiuling  the  limitati"n 
clause  alri'ady  existing. 

Reverting  to  the  interpretation  of  statutes  susceptible  of  mure 
than  one  construction,  it  is  an  elementary  rule  thi'  tlie  construc- 
tion which  appears  more  just  and  more  reasonabU;  will  be  ailopted. 

|Hu7l  J"  -'*''!'•  ^'-  *^^""''''  (1)(  Brett,  Tj..I.,  said  tliat  "where  a 
statute  is  capable  of  two  constructions,  one  of  wliich  will  wori< 
numifest  injustice,  and  tin'  other  will  work  no  injustice,  you  are  to 
assume  that  the  Letrislature  intended  that  which  would  work  no 
injustice."  Lord  Blacki'urn  expressed  the  sane.^  view  in  (  ((l')(^■.s.•^ 
of  Jii'this    V.   Kirh'<thl>t    ll''ittrir(irks  CuiiiiiiiKslnKi  rs   (2),    when    he 
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said,  "  I  ((uitu  a<,'ree  that  no  Court  is  oiitiilcd  to  (lui)att  from  the 
intention  of  iho  Le;ji.slaluro  as  api^uarinij;  from  the  words  of  the  Ac;, 
bfcauso  it  is  th  mglit  unroasonidjlu.  But  when  two  constructions 
are  open,  the  Court  may  adopt  the  more  reasonable  of  the  two." 

In  some  cxses,  wiien  the  (iccarfion  justilies  it,  the  Court  goes  so  far 
as  to  modify  the  Ianf4ua;4e  of  tliu  enactment,  or  add  to  it,  in  order 
to  give  it  a  reasonable  construction. 

In  IfolliiKitrm-lli  V.  I'lilunr  (1),  Parko,  !>.,  after  reading  sect.  16 
of  7  S:  H  Vict.,  e.  112,  wliich  was  to  be  construed,  said,  at  p.  281, 
"This  .section  is  certaiidy  nujst  incorrectly  worded,  and  it  is, 
theieforo,  neces.sary  to  iiiodify  its  languat^e,  in  order  to  give  it  a 
reasonable  construction.  The  rule  we  have  always  followed  of  hite 
years  is  to  const'ie  statutes,  like  all  other  written  instruments, 
according  to  the  ,din<ry  uM'aiamatical  senso  of  the  words  used,  and, 
if  they  appear  contrary  to  or  irreconeilal>le  with  the  expressed 
intention  of  the  Legislature,  i>r  involve  any  absurdity  or  any  incon- 
sistency' in  their  provisions,  tliey  must  be  luodiriei  so  as  to  obviate 
that  inconvenionce,  but  iv  further." 

Tn  Tcinimit  V.  IToirntaon  (2)  the  words  "Nothing  contained  in 
this  ordinanc,"  were  held  to  mean,  "  ?S()thing  contained  in  the  two 
next  preceding  sections  of  this  (jrdinance." 

In  this  case,  howeve)',  we  have  not  to  resort  to  any  such  modi- 
fication of  the  language  of  the  enactment,  nor  to  any  addition 
thereto.  In  construing  'lie  jirovisioucpiestioned,  which  provision  is 
clearly  susceptible  of  more  than  one  construction,  it  is  not  ditlicult 
to  see  which  ccjnstruction  is  more  reasonable  and  more  conducive  to 
[358]  justice.  The  Roman  Catholics  had  by  practice  denominational 
schools  before  the  union  ;  during  nineteen  years  since  tlie  union, 
an  1  until  the  new  School  Act  was  passed,  Ihey  had  said  denomina- 
tional schools  reeogniied  and  authoi'zod  by  law.  They  declare, 
under  the  oath  of  the  \rchbisliop  tif  St.  Boniface,  the  head  of  their 
Church  in  this  Province,  that,  on  the  principle  of  their  religious 
belief,  .and  on  the  ground  of  conscience,  they  consider  the  schools 
provided  for  by  the  new  Schools  Act  not  tit  for  the  pur}»ose  of 
educating  their  children,  and  that  their  said  children  will  not 
attend  .said  schools,  that  rHther  than  countenance  sui;h  schools  they 
will  have  to  establish,  support  and  main'ain  .schools  in  accordance 
with  their  prii;ci])les  and  faith. 

If  the  narrower  construetion  of  the  iii'ovision  in  (picstion  is 
ad(jpted,  they  will  have  to  tax  themselves  to  support  their  own 
schools,  the  only  schools  which  in  conscience  they  can  send  their 
children  to,  and  they  will  have,  ijeside^",  to  be  taxed  and  to  pay  for 
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the  supi)()rt  of  tlie  other  .schools,  soliool.s  from  which  the  no:.- 
Catholics  will  derive  all  benetit,  and  the  Catholics  tlieiuselves  no 
benefit  whatever.  Moreover  tlie  legislative  tTant,  which  is  the 
people's  money,  contributed  by  Catliolics  as  well  as  by  other  citizens, 
will  be  ex'-lu-iively  devote<l  to  assist  the  other  schools,  while  the 
Catholics  will  not  get  their  proportionate  share  to  maintain  their 
own  schools.  Would  not  that  be  mo.st  unrea3(»nablc,  and  a  great 
lu justice  to  the  Roman  Catholics,  whi!e  the  otl.ur  |)ortiun  of  the 
aiuununity  would  get  more  than  naturally  they  .vould  be  reasonably 
a:id  justly  entitled  to  /  Now,  if  the  broader  and  more  eijuitable 
ccflistruct ion  pre\ai',  the  Roman  Catholics,  in  being ulli>.ved  to  have 
their  schools  maintained  and  recognised  by  law,  would  get  nothing 
more  than  strict  and  fair  justice,  and  the  non-Catholics  would  suffer 
no  injustice. 

I'rotestants  and  Catholics  have  diilerent  views  and  different 
principles  as  to  the  education  which  children  should  receive  in 
elementary  schools.  Son.e  Protestants  are  adverse  to  any  religious 
[359 1  teaching  in  public  schools,  ami  hold  that  such  teaching  should 
be  purely  secular  ;  others,  and,  I  thin'.:,  a  larger  pniiortion  of 
them,  are  desirous  that  the  general  principles  of  Christianity  be 
taught,  and  that  there  should  be  some  .scriptural  reading  and  other 
exercises  of  a  religious  character.  As  to  Roman  Catholics,  they  go 
farther.  While  believing  that  the  teaching  of  secular  sulijects 
required  by  the  State  sh'uld  be  given  due  consideration  and  full 
elfect,  they  hold,  as  a  matter  of  conscience,  based  on  the  principles 
of  their  faith,  that  th<Mr  children  should  also  be  taught  in  the 
doctrines  and  tenets  of  their  Church,  and  that  the  religious  e.vercises 
should  be  those  of  the  Rom:ui  Catholic  Church,  and  no  other. 

As  stated  1  y  the  Archbishop  '  f  St.  Doniface  in  hisathdavit  riled  :  — 
"  Protest mts  are  satisried  with  the  system  of  education  pi'ovided 
for  by  the  Public  Schooh  .Vet,  and  are  perfectly  willing  to  send 
their  children  to  the  schools  e-^^iablished  and  provided  for  bj-  the 
said  Act.  Such  schools  are,  in  fact,  similar  to  the  schools  maintained 
by  the  Protestants  under  the  legislation  in  force  iunnediati-ly  jtrior 
to  the  passage  of  the  .siid  Act."  The  Archbi.shop  is,  in  that, 
substantially  c(jrroborated  by  the  Reverend  Profes.sor  Rryce,  who 
says,  in  his  alHdavit  tiled,  that  the  Presbyterians  are  able  to  unite 
with  their  fellow  Christians  of  other  chiu'ches  in  having  taught  in 
the  public  schools  (which  they  (ksii'o  to  be  taught  by  Christian 
teacher^')  the  subjects  of  secular  education.  It  is  easy  to  understand 
why  the  various  denominations  of  Protestants  can  unite  in  a  common 
.systetn  of  public  schools,  and  why  Roman  Catholics  cainiot  similarly 
join  their  Protestant  fellow-citizens.      I'rotestants  are  more  or  less 
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divided  between  themselves  on  certain  matters  of  d«ictrine,  ant;  <n 
some  furmal  precepts  uf  a  di>i,Mu;»tic  eharacter  ;  but  a  very  lari^e 
number  df  L,'eiiural  principles,  and  a  considerable  amount  uf  doctrinal 
tenet^cif  Christianity,  are  held  in  common  by  all  of  tiiem.  If  they 
differ  on  certain  particular  points,  they  a;,'ree  on  a  great  many 
things  In  school  matters  they  piaetically  entertain  the  same  views, 
and  find  no  difHculty  in  uniting  together.  Hut  the  ditierencet 
[3(i0]  be. ween  the  Roman  Catholics  and  the  various  denoininatiiMie 
of  Priitestants  are  wide  and  substantial,  and  include  most  essential 
points  of  dogma  and  discipline.  It  is  not  an  inicommon  thing,  i:i 
this  country  at  least,  to  see  Protestant  ministers  of  differea'- 
denominations  exchange  pulpits  on  certain  occasions.  No  cne 
would  even  think  of  seeing  the  same  thing  done  between  a  Pro- 
testant h;inister  and  a  Roman  Cathoiic  priest.  The  same  char- 
acteristic ditl'treiices  are  held  by  Catholics  to  exist  on  the  sjIi'ioI 
<|uestion.  While  some  Protestants  may  not  be  able  to  see  why 
Catholics  sluiuld  have  conscientious  objections  t'>  send  their  children 
to  public  schools  tauglit  by  Protestant  teachers.  Catholics  have 
actually  such  con&eientious  objections,  and  hold  that  thej'  are 
insuperable.  A  man's  co>iseience  is  a  thing  of  such  a  persinial  and 
idiosyncratic  character,  that  it  cannot  be  measured  by  the  particular 
feelings  and  dictations  of  any  other  man's  conscience. 

The  State  may  hold  that  ignorance  is  an  evil  to  be  remedied  by 
public  instruction,  and  may  see  that  certain  secular  subj-'cts.  which 
are  known  to  form  the  basis  of  a  proper  educition,  be  taught  in 
schools  assisted  by  public  money.  Bur  in  a  connnunity  composed 
of  different  elements  the  8tate  should  not  ignore  the  particular 
condition,  wants  and  just  claims  of  an  important  class  of  citizens, 
especially  when  such  imp<ii'tant  class  are  in  every  rtspect  loj-  d  ami 
law-abiding  subjects,  and  there  is  nothing  in  their  wants  and  claims 
clashing  with  the  ri'.ditsof  other  classes,  or  contrary  to  or  contiicting 
with  tiie  letter-,  the  s[)irit  or  the  true  princiides  of  the  constituti  n. 
The  liberty  of  conscience  is  one  of  the  fiuidamental  principles  of  our 
constitution.  Wliat  the  Roman  Catholics  a.sk  in  claiming  the  right 
to  maintain  their  denominational  schoo's  is  only  the  carrying  (nit,  to 
the  full  e.xtent,  of  that  fundaii.ental  princijile.  The  desirability  of 
having  religious  instruction  combined  with  secular  teaching  in 
schools  is,  as  s'ate  ;  by  my  brother  Killam.  consilered  as  of  the 
[3  >1]  utmost  imiioitance  by  very  many  I'rotestants  as  well  as  by 
Roman  Catholics. 

I  may,  on  this  point,  take  some  brief  references  from  a  very 
iwiportai.t  public  document,  the  Hnal  report  of  the  commissioners 
apjiointed  to  impii:!)  into  the  Elementary  Schools  Act,  England  and 
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Wftles.  Tlie  coininissiDn  was  issuoil  by  llor  ^f.ijosty  tlie  t^hioon  on 
the  loth  Jiimiiiiy,  LSSO.  t<>  "24  (listiiii;iiishoil  uioii  of  Enghiml,  cho.soii 
for  flu!'.'  I'voiiin;,',  tlieir  ability,  and  their  high  social  iiositimi,  the 
very  ]ari,'e  iiroportion  of  whom  were  Protcstanta  of  various  (le^nuni- 
natioiis.  The  inquiry  was  very  extensive,  and  lasted  until  .lime, 
188S,  when  tlie  liiial  rep<jrt  was  made,  and  afterwards  presented  by 
coininanil  of  Her  Majestj'  to  both  Houses  of  J'arlianient. 

At.  paye  112  of  their  said  report  tho  eonunis-^ioniT.s  siy  :  — "  I  jn  n 
the  importance  of  t^iviiiij  reli^'ious  as  well  as  moral  inatruetion,  aa 
jtarB  of  the  teaehliig  in  day  public  elementary  achonls,  much  evidence 
was  lirouLrhi  liefore  us."  And  at  page  113: —  "All  the  evidence  is 
prac'ically  unaininous  as  to  the  desire  of  the  parents  for  the 
relij;ious  and  nioriil  training  of  their  children."' 

At  page  1-4  : — "  We  are  convinci-l  that  if  the  State  were  to 
Reculariico  elementary  education,  it  would  be  in  violation  of  tlie 
wishes  of  the  p.irents,  who.se  views  on  such  a  matter  .ire  we  think, 
entitled  to  tlie  tirst  consideratiun.  Many  children  have  no  (ither 
opportunity  of  being  taught  tlie  elementary  doctrines  of  Christianity, 
as  they  do  not  attend  Sunday  schools,  and  their  parent ■?.  in  the 
ojiinioi;  of  a  number  of  witnesses,   are  ipiite  unable  to  teach  them.' 

Sucii  were  the  views  of  the  commissioners  as  to  the  religious 
tcachhig  in  schools. 

As  to  tlie  conscience  ([Uestioii.  the  (Muninissioners  say,  at  page 
121  : — "  While  we  are  most  an.xioiis  that  conscientious  objections  of 
parents  to  religious  teachings  and  oltservances  in  the  ease  of 
chil  iiva  .-hould  be  oiost  strietl}'  respected,  and  that  no  child  should, 
unde  •  any  circu:nstances,  receive  any  such  training  contrary 
to  a  [larent's  wishes,  we  feel  bound  to  state  that  a  parents 
[3(>2|  coiiscitmtiiMis  feelings  may  be  eipially  injured,  and  should 
be  equally  respected  and  provided  fcr,  in  the  case  where  he 
is  compelled  by  law  to  ?ciil  his  clii!d  tor  all  his  sehoid  rime  t.>  a 
school  where  he  can  receive  no  religious  teaching.  " 

At  page  127  :  — "  .After  hearing  the  arguments  for  a  wholly  secular 
education  we  have  come  to  the  following  eouclusions  :  —  . 
(4)  That  in.t.-much  as  paients  are  compelled  to  send  tluir  ehildren 
to  kcIukjIs.  it  is  just  and  desirable  that,  as  far  as  possible,  they 
should  Vie  enal)led  to  send  tliem  to  a  scho  >!  siiital)le  to  their 
religious  connections  or  preftu'enees. "  'I'he  same  thing  is  repeated 
as  tilt!  ()9th  of  their  concluding  recommendations  at  page  213  of  the 
report. 

.\n  argument  has  V)een  advaiu'cd,  in  this  country  and  elsewhere, 
that  State  aid  given  to  -iho(>ls  where  religious  teaching  is  carried  oi' 
Would  be  an  endowment    to   religious  educatitm,   which  the  State 
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slutiilil  not  uiulmtiike  to  <Ici.  Such,  huwcvcr,  i.-i  not  tin?  >>|<inIon  of 
till'  conniiissionor;*.  TIio  i'ij[)iti't  says,  at  pJisjre  lU): — ''We  cannot 
concur  in  the  view  l!ial  tlio  S'atu  niaj'  be  constructively  rugarilud  as 
endowini,'  ruligiou.s  education  wlu'  i,  under  tli»'s  •  coiulitions,  it  piiy* 
annual  i^'rants  for  secular  cilucalion  in  u'd  (<f  v>!untary  local  ell'ort 
to  schools  in  whicli  r(!]i^ious  instruction  i'orins  ]):;rt  of  flic  })ro- 
granuiic." 

As  to  tlic  i'cli:j;ious  toachin'^  in  schools,  thu  ojtini m  of  live  of  the 
connuissiovcrs  wlio  made  a  s|K'eia'.  rej><'it  is  thus  exi)rc:>s-'(l  at  pat^e 
214  : — "  We  rcco^-nise  that  for  the  i^real  inuH>.  of  the  i>eople  of  this 
country,  relii,Mons  and  UMr.il  teaching  ar«  ui"st  intimately  con- 
nected, and  thai  in  our  judgment  the  eflectiveness  of  the  latter 
du])end3  to  a  very  largo  extent  u)ion  religion.^  sanctions.  \Vc  think 
that  the  prestMit  liberty  of  religions  teacliing  recogni-ed  by  law  ftjr 
local  managers  is  an  ann  le  scurity  tliat  so  long  as  the  prevalent 
opinion  of  the  c  luntry  remains  unchanged,  the  education  of  the 
children  and  the  formation  of  their  ^cliaracter  ■.vill  be  based  upon 
those  principles  wirich  are  dear  to  tlie  mass  of  the  people." 

[.'!(').'3]  The  above  <iuoiations  shew  that  the  views  (.f  the  Roman 
Catholics  of  this  country  on  religious  ti-aching  in  schools  are  not 
much  diilerent  from  those  entertained  by  the  mass,  as  well  as  by 
the  cultured  ixirtion  of  tlic  people  of  England,  Protestants  as  well 
as  Ivoman  Catholics. 

<  >n  the  grounds  hereinbefore  m.ntioned,  and  on  the  authorities 
cited,  1  believe  that  till' re-enactment  in  ihe  Manitoba  Act  of  the 
main  j)rovisIon3  of  the  !>3rd  sect,  of  the  British  North  America  Act 
was  for  the  purpose  of  insuring,  under  the  constitution  of  the  new 
Province,  to  any  class  of  persons  who  might  desire  it,  the  mainten- 
ance of  the  denominational  "schotds  existing  at  the  time  of  the 
union  ;  that  the  words  "  or  practice,"  added  to  the  first  sub-section 
of  the  22nd  sect,  of  the  Manitoba  Act  can  have  no  other  meaning, 
and  should  receive  no  other  construction  than  that  they  were 
clearlj'  intended  by  the  Legislature  to  give  a  legal  status  to  the  said 
denominat'onal  scliools,  which,  as  a  matter  of  fact .  were  known  to 
exist  at  tlie  time,  though  not  recognised  by  any  law  ;  that  the  said 
interpretation  should  be  adopted  on  the  ground,  amongst  others, 
that  if  the  Roman  Catholics  are  allowed  to  have  their  denominational 
schools  maintained  und-  r  the  law,  lu;  injustice  or  detriment  what- 
ever will  lesult  to  the  other  classes  of  the  po[iulation,  while  other- 
wise, by  being  obliged  to  establish  and  support  schools  to  which 
they  could  conscientiously  send  their  children,  and  paying  at  the 
same  time  for  schools  from  which  they  cannot  and  will  not  derive 
any  benetit,  the  Roman  Catholics  will  sutler  a  very  great  injustice, 
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and  the  Lc^'isl  itiire,  liy  inserting  the  wdrds  '*  or  practice,"  intondecl 
ti)  provide,  auLl  in  fact  did  pr  vide  aicaiiint  sikIi  iniiisticobuinij;  dour 
to  tin;  Ciitlii'lic  mitmri  y  i:i  this  I'lovinee. 

I  iiiii,  thoretcru,  led  t<»  the  CKnchisioii  tliat  tlie  Pidjlic  Sch'ools  Act 
<»f  l;ia  session.  Iiy  wliich  the  denomintitional  sclim  la,  licretofon- 
cxist-n^,  are  K-'^isliitetl  rot  of  h-j^^l  existence,  prejudicially  all'ects  the 
l-rivi't'^re  which  tin-  FJoinan  Catholics  had  hy  piactice  at  iho  time  "f 
[3U4]  the  union  with  respect  to  dei'oniinalional  schools  :  thit  in 
conseipionee  the  said  PuMic  Scliools  Act  is  ultra  vires  of  tin-  l*ro- 
vincial  Leixislatun-,  and  that  th*?  two  hy-law-  in  <|Uestion  passed  in 
cornpliaiKo  withtl'e  provi.sions  of  the  said  Act  are  illegal  and  should 
be  rpiashed. 

In  my  opinion  the  orler  of  my  brother  Killaui  sliould  In-  reversed, 
and  the  summons  made  absolute,  with  costs. 

Pain,  J.  :  - 

I  his  is  an  api»licatio.i  to  rever.se  an  onler  made  by  Killam,  J.,  dis- 
missing on  applitation  made  under  sect.  "JoH  of  the  Municii>al  Ac  , 
to  quash  the  by  daws  of  the  city  of  \Vinnii)eg,  numbered  480  and  48J{, 
authorising  an  as3es.snientfor  litj-  and  school  purposes  in  the  city  U)r 
tlio  current  munitij)al  year.  The-e  i>y-laws  enact  that  a  rate  or  tax 
of  two  cents  on  the  dollar  shall  be  levied  and  collected  on  the  whole 
assessed  value  of  the  real  and  personal  property  in  the  city,  of 
which  rate  4  1-5  mills  on  the  dollar  is  to  be  for  school  expenditure, 
and  the  balance  for  interest  on  ilelieiitures  and  ordinary  municipal 
expenditure.  The  ai>!dication  to  ^uash  the  by-laws  is  made  on  the 
ground  that  they  are  iileg.d,  "  because  by  the  said  by-laws  the 
anioimts  to  be  levied  for  school  purposes  for  l*rotestant  and  Roman 
Carhtdic  schoids  are  united,  and  one  rate  levied  upon  Protestants 
and  Roman  '.'atholicj  alike  for  the  wh<desum.'  It  is  not  <|Ue3tioned 
that  the  Public  Sciio  >is  Act,  ij-i  Vict.,  c.  oSlM.  I8:t0)  authorizes 
the  assessment  or  levy  that  the  by-laws  jirovide  for,  but  it  is  con- 
tended that  the  Act  itself,  providing  as  it  does  for  the  establish- 
ment of  a  provincial  sjstem  of  free  and  no.i-sectariau  public 
■ichools,  lor  the  supp.)rt  of  wdiich  all  axaide  property  is  made  liable 
to  be  assessed  .md  tnxed,  is  ultra  vires  of  ttie  Provincial  Legislature, 
and  that  tiie  jireviou.-i  Hchoul  Act.  which  the  Act  assumed  to  repeal, 
is  still  in  force,  ami  that  under  it  the  taxes  for  the  supp  uc  of  Pro. 
testant  and  llonian  Catlndic  sclvols  must  be  levied  teparately  im 
the  propi'Vty  of  Protest mts  and  Roman  Ciiiholics  respectively. 

Under  the  8<  hnd  Acts  in  force  in  the  Province  ])revious  to  the 
[IWBJ  passing  of  the  Public  Schools  Act  of  1.">!J0,  there  were  two 
distinct  sets  of  public  or  common  schools,  the  one  set   Protestaiit 
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hihI  tlu)  othor  Roman  Ciitliolic;.  Tlif  Hoaid  of  IMiiration,  which 
liiul  tho  1,'eiionil  iiinna<.'»!iiitMit  ami  coiitml  .if  tho  piihlic  scliools,  was 
tlividcd  iiitu  twn  sections,  ont-  ciiniiiMstMl  of  ail  the  I'mtcHtant 
uioiiib(!rs,  and  one  of  flit'  Roman  Catholic;  nuMnlMTS,  and  ouch 
siH'tion  had  its  own  siiiH-rinton  U-nt.  Thi-  school  .liHtrin.s  woro 
dcsij^nafud  "  Protostant  "  or  ■•  Roman  (laUioHc,"  us  tin.'  casi-  mii^ht 
ln(  :  tho  Protestnnt  schools  worn  under  the  immodiato  control  of 
trustees  elected  by  th.'  Pror  ist mt  ratepayers  of  the  district,  and 
the  Catholic  :-!chools,  in  the  .same  way,  were  under  the  control  of 
triLstees  elected  hy  the  Roman  Catholic  rateimyera  ;  and  it  was 
provided  thai  the  ra  eiia)er8o-  adistrict  slioidd  [>ay  the  a.«se.ssmeTits 
tliat  were  reipiired  lo  .suppleiiieiit  the  le^'isliitive  ',;raiit  to  the 
schools  of  theii-  own  lknonrna^ion,  and  that  in  no  case  shouhl  a 
Protestant  ratepay.  r  lie  oMi;,'ed  to  pay  for  a  I{..man  Catholic  school, 
or  a  Catholic  rate[)ayor  for  a  Protest, mt  school. 

The  Public  Scho  1,-s  Ac:  -.f  1M{I(J  repedcl  ..ll  foruh  r  Sclio.d  Acts, 
and  e.siablished  in  p'ace  of  the  tw(»  sets  of  schools  that  had  e.\i.ste(i 
under  these  .\cts,  a  "iy.-te;n  of  free  and  non-sectarian  pitlilio  .schools, 
for  tiie  sujiport  of  which  all  taxable  properly  [■>  lialde  to  be  taxed. 
It-  is  under  the  authority  that  this  Act  ijives  that  the  by-laws  in  (|Ue8- 
tion  were  enacted  :  and  the  ipiestion  tliatari.ses  on  the  application  to 
tpiash  them  is  the  exceedinirly  grave  and  important  one,  whether  or 
not  the  LeLji-slaiiu'e,  in  i)as.sin'4  this  .\ct,  has  exceeded  the  powei.-" 
and  jurisdiction  conferred  U[»on  it  l>y  the  cmistitutiou  of  the  Pro- 
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The  power  of  the  Provincial  Legislature  to  make  laws  coucerniny 
educ.ition  is  derived  from  sect.  22  of  ',',">  Vict.,  c.  3,  D.,  usua  ly 
known  as  the  .Manitoba  Act.  Pjy  sect.  2  of  this  Act  the  [)rovisions 
of  the  British  North  America  Act,  1867,  except  those  of  them  that 
specially  applied  to  or  ali'ejted  only  iiidividual  Provinces,  and 
except  so  far  al&o  as  they  were  varied  by  the  Manitoba  Act,  were 
made  aji'-iicable  to  the  new  Pioviiic,  as  if  it  had  l>een  oju;  of  the 
[Still]  Provinces  thrit  were  originally  united  to  foi'm  the  Dominion, 
By  sect.  !>3  of  the  Briti.sh  North  America  Act  it  is  provided  that  ; 
*'  In  and  f<ir  each  Province  the  Legislature  may  exclusively  make 
hiws  in  relation  to  education,  subject  and  according  to  the  following 
provisions:  (1)  Notiiing  in  any  .such  law  shall  prejudicially  allect  any 
right  or  jirivilege  with  respect  to  denominational  schools  which  any 
class o^  persons  have  by  law  in  tho  Province  at  the  union."  Then  a 
second  sub-section  applies  to  the  Province  of  (^)uel)ec  onlj',  and 
extends  to  the  dissentient  schotds  in  that  Pnjvince,  whether  Pro- 
testant or  Catholic,  all  the  powers  and  ]»rivileges  that  at  the  luiion 
the  law  uf  Upi»er  Canada  conferred  on  the  se[»arate  schools  there, 
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and  the  third  Hub-sectinn  provides  that  :—  "  Wliere  in  any  Province 
a  syateni  uf  fle|iarate  or  fHssiMitii-nt  cohools  exists  hy  law  at  the 
union,  or  \n  thcreafti'VOHtahli-^huil  \>y  the  i.oLjisIatiiie  of  tho  Provinco, 
an  apjieal  nhall  lie  to  tho  Ciovernor-Cniu-tal  in  Council  from  any 
act  or  (k'cisidii  of  any  |irovii]iial  authority  afructing  any  riyht  or 
priviloj^o  of  the  I'rotesfaiit  or  Human  Catholic  minority  of  the 
Queen 'a  siilijects  in  relation  ti  education. "'  A  fiur'h  BuhsecMou 
providis  that  the  Parliament  of  Canada  may  make  remedial  laws 
for  tho  due  oxecntiiii  of  tho  provisions  of  the  section  and  of  any 
decision  of  tlie  (lo\eriior  fieneral  in  Council  under  it. 

Tho  2-nd  soot,  of  the  Manitoba  Act  provides  that  :  —  '"In  an<l  ft)r 
the   ProviriCe  the  ,^,iid  Lei,'i.'<laturc  may    exelnsively    make  laws  in 
relation    to   education,   subject    and    accnrdim,'    to    the    foilnwiny 
provisions  :  (1)   Nethiii;^'   in  any  such    law  shall  prejudicially  atlect 
any  right  or  privile<.^e  with  respect  to  denomina'ional  schools  which 
any  class  of  persons  liavo  by  law  or  practice  in  the  J'n'vince  at  tho 
union.     {'2)  An  appeal  shall  lie  to  the  <  Jovernor-lJeneral  in  (Aanicil 
fn  m  any  act  or  decision  of  the  Ld-'islaturc  (»f  tho   I'rovince,  or  of 
any  provincial  authority  affeetin<,'  any  riyht  or  privilege  (  f  tiie  Pro- 
testant or  Uoman  Catholic  minority  of  the  Queen's  subjects  in  re- 
lation t"  education."  and  a  third  sub- section  is  in  tho  .same  terms  as 
[ob7]  .sub-sect,    i  of  .sect.   !>.'<  of  the   P>titiHh   >'<  rth   America   Act. 
This  section  of  the  Manit(d)a  .\ct  was  evidently  intended  to  deal 
with  and  to  cover  the  wlmlo  subject   of  education  in  tin?  Province  ; 
and  I  RLcree  with  my  brother  Killam   that  the  ]M»,Nors  confcrrc  1  by 
this  section  cannot  be  either  enlari,'ed  ru-  restricted  bj'  anything  that 
is  in  sect.  93  of  tho  British  North  .-\':ieriea  Aot,  and  thit  tlie   pro- 
visions of  sect.  'J3  are  material  in  this  case,   only  in  .so  far  iis  they 
v.'ill  assist  us  to  arrive  at  the  proper  c  >nHtructioii  of  the  section  of 
the  .Manitoba  .\ct.      It  is  evident  that  the  section  in   the  Ma;:itoba 
Act  was  based  on  the  '.Klrd  sect.  Put  tliere  are  important  diflVrences, 
evidently  made  with  .some  more  or  less  definite  intention  ;  and  a 
comparison  of  tho  two  cTiacttnents  can  hard'y   fail   to  assist   us   in 
seeking  to  arrive  at  ihe  intention  exjires.sed  in  sect.  •J2. 

The  '..jeueral  power  of  the  L'nislatuie  to  make  laws  in  relation  to 
education  is  subject  then  to  the  restriction  that  '*  nothing  in  any 
such  law  shall  prejudicially  atlect  any  ri^ht  <r  pri\ilei:e  in  respect 
to  (lenominati'inal  schools,  which  any  class  of  persons  have  liy  law 
or  practice  at  the  union."  This  sub-si-ctioti  differs  from  the  1st 
sub-section  of  sect.  1)3,  in  the  liritiah  North  America  Act,  only  l>y 
the  addition  of  the  words  "or  practice"  ;  and  as,  prior  to  the 
union,  there  weie  no  laws   in   f(>rce   in  the  territory    which  now 
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forms  the  Pmviiicc,  on  thr  subjocf  of  ••luuiitio  i  or  scIhuiIb,  doiii>iui 
II  tioiml  (ir  othnrwifte,  tlic  rcHRoii  (f  llie  iii.si  tli(/ii  cf  iho  vvortLs  '*  or 
in.icticf  '  is  obvious. 

Till.' coiitonfion  of  ilu!  fij'plicai  t  is.  that  Jviiuiin  Catliolics  as  "  i 
cli:»s  of  ptMsons"  liii.d,  by  {>'(ictico,  ]irior  to  tl)c  iminn,  ct'rtain  riyhtH 
am!  privili'^'ea  witli  r(Rin>ct  to  (IfiKnuinatioual  kcIiohIh  ;  aii'l  tli;;: 
the  Public  Schoi  la  Act,  by  eetabiiiiliiiii,'  a  Hystoiii  of  free  and  i»tiblio 
Hi'liooln,  iiiid  by  ii;akiii|jf  all  pssosHablc  jtropci  t}'  of  11' man  Catlu<lic.«, 
m  wi''l  as  of  all  (the  IS,  liable  ti  be  tnxud  for  llii'  nupport  of  thoi-c 
Hcbools,  prfjudifially  afffclH  tlw  so  ri/.;hth,  and  tlict,  tberi'foru,  tl.o 
Act  is  iiUvn  vires  and  imalid,  and  iliiit  tlie  School  Act  and  the 
|;j(aS]Kcli<io!  ;)yfjti'iii  it  pur j )' irtb  to  iv  pf,- 1  aU' 1  ;il >'  lish  aro  still  in  force. 
Tin  80  riirhfs  and  pHvili  gea,  that  it  isclaimud  Roman  Catholics  had 
beforp  the  union.  I'v  prnctiuc,  aro  forinniated  by  the  leariii'd  coun- 
sel for  llu-  aiiplicHiit  to  bo,  tirat,  the  ri;;ht  to  be  separatt  from  the 
rest  of  tl>e  conmninity  \vi  h  refereiieo  to  education  ;  second,  tlm 
rij.dit  to  conii)''te  (11  etjiial  terms  with  other  .schools  ;  and  tloril,  th'.* 
iifiniunity  from  cortiilMi'iny  to  the  support  of  any  other  hlIiooLs 
than  their  own  :  and  this  las:  is  claimed  to  be  rather  in  the  nature 
(jf  H  privilege  than  a  rijjfht. 

The  ifison  why  P;irli>iment  made  use  of  the  exiire.^sion  a  "ii;»ht 
or  priviic'/e  in  prHeti(x\"  is  more  dbvious,  perhaps,  thun  the  precise 
nieaninir  that  Hhoiild  be  jfiveii  to  the  expression  it  has  used.  On 
the  Brminient,  no  caieful  atfention  was  given  by  any  of  the  learned 
counsel  to  the  consideration  of  the  meaniiii:  of  these  somewhat  vayr  e 
and  indefinite  words,  but  in  exaininin^f  the  ((Utstion  raised  by  the  ap- 
plication, it  is  neees--ary  to  Hx,  as  far  as  possible,  and  have  in  miml 
what  is  meant  by  the  words,  in  onier  to  determine  if  the  evidence 
shews  that  Roman  Catholics,  as  a  "class  of  persons,"'  had  the  viyhts 
arul  prix'ileges  el.iimed,  "r  I'uy  ntlier  rights  and  priviU'Ltes,  in  practice, 
wilh  resj)ect  to  denominational  schools  :  and  if  it  apj.'cars  that  ihey 
had,  then  it  will  be  further  iieces  ary  to  imiuire  if  tlioy  have  been 
prejudicially  affected  by  the  Act  in  (|Ue8tinn. 

In  his  attidavit,  tiled  in  support  of  the  ap[)lication,  his  Grace  the 
Archbishop  of  St.  Roiiiface  states  that,  prior  to  the  pa.ssage  of  the 
]\lanii'  la  Act  there  existe.t  in  the  territory  now  consMtnting  the 
Province  of  Manit  ba  a  number  ni  efl'ectivo  .scl  lula  fo.  liildrtii. 
These  ^chotds  were  dt  iiominational  sch  -e  of  thorn  beii._' 

ret-'ulated  and  controlled  by  ihe  Roi  i.-:  <  Clmnli,  an       therb 

by  various    Protestaiit  dei<ominations.  means   neces.-.ny  for 

the  Rnpp<  11  of  the  Roman  Catholic  schools  vere  --ujiplied  to  some 
extent  by  fees  paid  by  .some  of  the  children  \- ho  attended  the 
schools,  and  the  rest  was  paid  out.  i  f  the  funds  of  the  Church  con- 
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Irnnitoil  liy  its  iiioiulu'is.     Durini/  tlio   pfrind   ri-ferro'l   fn,   Hoinnii 

|;i«'i!>]  C'atli(>Iic"«  lintl  ii<>  intfit'Mt  in  <  r  ci>iitr<>l  over  tliu  -icliniila  if  tho 

I'n.tt'stiiiit    tlein  iniiiatiuiiK,  and     tint  m«;inl)orH   of   t)jo    PiotoBtii'  t 

(Iciiiiniinatioiis  liail  no  intureHl    in  or  contml  nvHr  tlio  !>chool(i  of  tho 

Finiiiiiii  Catholic-*.     There  weio   no  |iul)lic  8fhiiol-<   in  the  sense  of 

Stjire  sohonlM.      Tiio  nioniheis   f)f  the   [{otn.'in  Catliolic  Chnreh  fup- 

jilii"<l   tlie  su'iooIm   of   tlieir  own    Church    inv  the  l)em'tit  of  Konmn 

Cfvtliolio  cliililicii,  and  vv  re  not    uikU);    clilij/atioii   to,  and  did  not 

euntrilinto  to  tho  Hiip)  ort  of  any  otlier  schools.      His  (Jrnco  adds  : — 

"  In  the  iiiatior  of  e<lnnition,  therefore,   dnrin<4  the  jieriod  referred 

to,   Roman  Cat !i<. lied   wore,   as   a   ninttir  <f  cnst  ni  and  j)ractiee, 

separate  from  tho  rest  of  the  couiiriniity,  and  their  schodU  were  all 

eonducled  ucoonlin!^   to   the  distinctive  viinv8  and  beliefs  of  Roman 

Catholics  as  liej'ein  bet  forth." 

Tile  svthdavit.s   of    .Mex.    I'lilsnn    and    .Inhn    Sutiierland.   iihd  in 
reply,    mertdy  supplement   his  (Jnvce'a  affidavit  by  statinL'.   "that 
schools  which  existed   prinr  to  the  Province  of  Manitoba  entering 
confederation  were  purely  [)rivate  schools,  and  were  not  in  any  way 
subject,  lo  public  control,   nor  did  they   in  any  way  receive  public 
support.      No  school  taxes  were  col'ected   by  any  anth"rity  prior  to 
tho  Province  cnterinvr  confederation,  and  there  were  no  means  by 
which  any  person  could   be   t'ctrced   l)y   law   lo  support   ;iny  of  said 
private  schools."     Tho  allidavits  <lo   not  shew   how  these  schools 
were  estalilislied  ;  whether  the    Itonian   Catliidic   and  the  various 
Protestant  denoiuinations,  as  churches,  established  the  schools  and 
appointed  teachers  ;ind  directly   controlled  them,  or  whether  they 
were  established   by  individuals  as  private  enterpri.^es,   atid  were 
conducted  in  accordance  with   tho   religions  views  of  the  denomina- 
tion to  which  the  individual  proi>rietors  belontjed  and  to  which  they 
looked  f(jr  sui)port.      However,   it   is  stated   that   the  schools  were 
denominational  <uies,  and  that  some  of  them  were  controlled  by  the 
Roman    Catholic    Chuicli    and    the    others   by    various    Prcittstant 
denominations.      On  these  tVicts  then,  what  "ri'^his  or  privile^tes  in 
practice  "  are  Roman  Catholics  shewn  to  have  had  in  respect  to 
their  schoo  s  .-' 

[."iTOj  1  find  myself  unable  to  see  how  it  can  be  said  that  they  had 
any  prriU'ijc  in  respect  of  their  denominational  schools  in  any 
strict,  or  even  popular,  sense  of  the  word  "privibtje."  It  is  not 
shewn,  or  cl  timed,  that  they  enjoyed  any  benefit  or  advantage  in 
respect  of  their  schools  that  the  various  other  classes  of  persona 
who  had  established  schools  did  not  likewise  enjoy  in  respecc  of 
theirs,  or  that  any  other  individual  might  not  have  enjoyed  had 
he  chosen  to  open  a  school.  They  were  under  no  obligation, 
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indeed,  to  contribute  to  tho  supi^jri  of  tlu;  si;ho<>ls  of  the  other 
dononiinations,  nor  for  thiit  nuvttt'r  to  contrilnite  t.)  tho  »u|»port  <  f 
tlieir  own  schoiilrt,  luit  in  this  rc.s|iout  all  otlier  ohis^es  of  p  laons, 
and  individualH  uh  well,  wore  precisely  in  tlio  same  position  and 
enjoyeil  the  same  innnunity  ;  and  tiiat  which  is  tlie  comiiioj'  Mnnm- 
nity  and  is  tlie  t-ouniion  ;tnd  I'lpial  enjoyment  <if  all  cannot  (loporly 
he  Haid  to  he  a  "  privilcj^e  "  of  any  one  person  or  ehiHs. 

I  may  say  heie  thnt  I  entirely  agree  with  my  hrother  Killam  in 
hoidini;  that  the  schnuls  tint  are  estahlisiied  by  tho  Puhlic  Schools 
Act  are  not  "  denominational '  schools.  The  a<lvisory  hoard  is 
;,'ivi'n  poworto  prescribe  forms  of  religious  exercis -s  to  l)e  used  in 
the  schools,  hut  no  pui)il  is  rc<|uired  to  attend  these  exercises  against 
tho  wish  of  hia  i»arent8  or  guardian.  TheMli  sect  of  the  Act  expressly 
provides  that  the  bcIiomIs  shall  be  entirely  nousectariiu,  and  that 
m-  religious  t-xercises  shall  be  allowed  in  them  except  those  pre- 
scribed bj'  the  advisory  board  ;  and  we  must  assume  that  the  board 
will  prescribe  f./rms  of  religious  exercises  that  shall  Ite  entirely  non- 
sectarian.  It  is  a  matter  of  ]iublic  knowledge  that  soun;  of  tlie 
leading  and  most  representative  men  of  some  of  the  I'rotestant 
denc^minations  object  to  these  schools,  and,  as  his  Grace  sajs  in  tho 
aflidavit,  "  would  liUe  education  to  be  of  a  more  distinctly  religious 
character  than  that  provided  *or  by  the  said  Act."  I  'piite  admit, 
liowever.  that  the  (d)jection  on  tho  ground  of  the  absence  of  an 
education  that  is  distinctly  religions  will  be  fcdt  much  less  by  Pro- 
testants than  l)y  K<iman  Cotholics,  out  I  cannot  hold  that  tlie  non- 
[.'{71]  sectarian  religious  exiireises  tint  the  Act  authorizes,  or  even 
that  the  absence  of  all  religious  exercisos  or  teaching  in  the  schools 
makes,  or  would  make,  them  Protestant  oi'  denominati(mal  schools. 

It  i;«  lo  he  o!>served,  too  that  in  this  s\ili-se:^t.  1,  I'arliament  was 
not  thinking  only  of  the  two  great  «livisions  of  lioman  Catholics  and 
Protestants,  hut  had  in  mii»d  and  intended  to  preserve  the  rights 
and  privileges  that  other  classes  of  persona  besides  Catholics  or 
Prot.'stants  had,  or  might  have,  in  respect  of  denominational 
schodls.  This  was  expressly  so  held  as  regards  the  corresponding 
suh-Roction  in  sect. !».{  of  tho  British  North  .Vmorica  Act,  in  Ex  parte 
iiV»»m</  (1),  usually  known  as  tho  Now  Brunswick  school  case;  and.  as 
the  present  learned  Chief  .Justice  of  the  Supr.'me  Court  said  in  that 
cahje.  "We  think  that  t  he  term  'denomination'  or  Men  >mitiational,'  as 
generally  used,  is  in  its  popidai' sense  more  fieipiently  applieil  to  tho 
dilieront  denominations  of  I'rotestants  than  to  the  Church  of  Home  ; 
and  thai  the  most  reasonable  inference  is  tiiat  sub-sect.  1  was  intended 
to  nutan   just   what    it  expresses,   viz.,   that    'any,'  that    is,    every 
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'class  of  porsoin  "  liaviir^j  any  r\<iht  '.r  privile'jfc  with  icscect  to 
(lenominiititiiiiil  wliools,  whulliur  such  class  shuuM  he  niie  i>f  tlie 
Mtiiiu'riuis  (loiiomiiiiitiMna  of  Pro'cst.iiits.  or  Itoman  Ciitlmlios. 
?li()uM  be  i»roti)cted  in  such  ti^jhts. "  For  an  rxa'n|ilt>  of  the  use  of 
tlie  word  "dtnoininution  "  in  the  sense  ascrihcd  to  it  by  th.c  Oiicf 
.lustici',  wo  liavc  only  to  turn  to  j)arii'4r»]>h  -i  of  the  affidavit  of  his 
(Irace  tlie  Aichbisliop,  wI'a'ic  ii«,  sp-aks  of  some  of  the  sell*:. 'Is 
hiivinvc  been  "  controlled  by  the  lionian  Cath<ilic  Church  and  othtrs 
by  various  I'lotestant  dcnominatiuns.  " 

A  recen'  IcmiiumI  writer  on  juiispru  «'iice  (H.>liand.  KliiiuMits  of 
.Jurisprudence  4th  Ed.,  70)  has  detineil  a  ''le^al  vi.,du'  as  " 
capacity  re-iidin<f  in  one  man  of  contro'dniM  with  the  a.s.si.stance  of 
the  State,  tiie  action  of  otlii-rs."  l!ut  froni  the  circumstances  of 
the  i.%sf,  as  well  as  from  the  addition  .>f  r)ie  word<  "'  by  practice  ' 
to  the  iuib  section  as  it  is  in  tin-  Uritisli  Nortli  America  Acf,  it  i? 
evident,  1  think,  that  Parliament  intend-'d  that  the  subsection  in 
[l\7'J]  the  Mani'ol)a  Act  should  apply  t<i  other  rights  tlian  lei^al 
ones.  At  page  (i'J,  the  author,  whose  detjniti>n  of  a  "  le^al  right '' 
I  have  i^iven,  says  :  -  "  Wlien  a  man  is  8iii<l  to  have  a  ri_'ht  to  do 
anything,  or  over  anylhini,'.,  or  to  l>e  treated  in  a  pai  ticular  manner, 
what  is  meant  is  tliat  i)ublic  opinion  would  .■^ee  him  <h>  tlie  act,  of 
make  use  of  the  thinj,',  or  be  trt.ated  in  that  particular  manner,  witii 
appiub.ilion,  or,  at  least,  with  acquiescence  :  but  woidil  reprobate 
the  conduct  of  an\()ne  who  should  prevent  him  from  doinir  the  act, 
ov  making  use  of  the  tiling,  or  should  fail  to  treat  him  itj  that 
|)articular  way.  A  '  right  '  is  thu3  the  name  given  to  the  advantage 
a  man  has  when  he  is  so  circumstanced  that  a  general  feeling  of 
approval,  or  at  least  of  aci|uiescence.  results  when  he  does  or 
abstains  from  doing  certain  acts,  and  when  other  people  act  or 
forbear  to  act  in  accordance  with  hi<j  wisiies  ;  while  a  general  feeling 
of  disapproval  results  when  anyone  prevents  him  from  .so  doing  or 
abstaining  at  his  pleasure,  or  refu.ses  to  act  in  accordance  with  his 
wishes."  .\  **  right  "  in  this  sense  is  nothini;  more  than  a  "' moral 
r.glit,"  anil  Professor  Jlodand  so  terms  it  an<l  distingui-hes  if  from 
a  "  legal  right."  In  the  case  of  Ftntini  v.  Mili},>U  1),  to  which  the 
Chief  Justice  has  calhMl  \\\)  attention,  the  Court  in  <  .nstruing 
a  section  that  provided  that  no  market  should  be  established  "so 
as  to  interfere  with  any  lights,  powers  or  privileges  enjoyed  withiti 
the  district  by  any  person,  .  .  .  without  his  cousetit,"  held 
that  the  word  "  rights,  '  especially  when  taken  (n  conjunction  with 
the  words  "  powers  or  privileges,"  must  mean  ritrhts  ac<piiied 
ft<lvor8oiy  to  the  rest  of  the  W(»rld,  and  peculiar  to  the  in  lividu.al, 

(1)  L.  K.  7<,».  B.  ••.'JO. 
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and  did  not  itpply  to  a  right  whioii  an  individuiil  ciijoyod  m 
common  witli  the  rest  of  Her  Majesty'^  subjects.  Hid  the  words 
"  ri'^lit  or  privilei,'e  "  stood  alone  ia  tiie  sub-aeetioii,  this  is  doubt- 
less the  only  moaniuy  that  could  have  l)een  iiroporly  <;iven  to  tlieiu, 
bur  f r  im  th«  additiou  of  the  words  "  by  practice,"  and  from  the 
stare  of  circumataiices  in  reference  to  which  Parliament  was  legis- 
lat'.n','.  I  am  disposed  to  think  the  words  were  used  in  their  widest 
[:i7''{l  sii^iiitic  itiuii,  and  that  the  "rights"  that  Parliament  had  in 
view  were  in  tie  nature  of  tjiose  that  Professor  Holland  describes 
as  ■■  moral  rights.  "  What  was  inea:tt,  Mien,  by  the  sub-section  was, 
I  think,  that  nofriing  in  any  law  to  l),j  passed  by  the  Legislature 
relating  toeducaii')n  was  to  j)rejudiciul!y  aflfect  anything  that  any 
class  (if  per.->o:is  had  hvon  in  fact,  and  genur  illy  in  the  habit  of  doing 
with  respect  to  denominational  schools,  with  the  acqui  'scence, 
im])iied  or '^x^ tressed,  of  tlie  rest  f)f  the  commurnty.  A  view  of  the 
meaning  ^f  tlio  suli-seotion  more  favourable  to  the  contention  of  the 
a[>plicant  ciuuiot  possibly  be  taUtni. 

Tile  alhdavits  shew  thiit  before  the  union,  ])rivate  schools  regu- 
lated and  controlled  by  the  lloman  'Catholic  Church,  had  been 
estaltiished  and  maintained.  Theso  schouls  are  pro[)er!y  lermed 
deniiminarional  schools,  and  they  were,  it  is  to  be  inferred, 
t-stalilishcd  and  maintained  with  die  accpiiescence  of  the  rest  of  the 
community.  If  then  1  am  not  giving  too  wide  a  meaning  to  the 
ttrm  '■  right  or  jjractice,  '  it  niu.st  be  held  that  it  has  been  establish- 
ed tha'  Roiimn  Catholics  had  the  right  to  establisii  and  iniintain 
deiioutiiF'tional  sclmuls,  and,  of  course,  to  attend  them,  i.r  send 
their  children  to  them,  if  they  saw  lit. 

From  the  fact  that  there  were  these  denominational  schools,  and 
that  they  were  all  conducted  according  to  the  distinctive  views  and 
beliefs  of  Riman  Catholics,  lloiuan  Catholic  parents  would  naturally 
send  their  children  ti)  these  schools  rather  rhvn  to  those  wliich  were 
conductetl  l>y  the  various  Protestant  deiiuiniuitiuna,  which  also, 
we  may  assu-'e.  were  conducted  according  to  the  distinctive 
religious  views  of  the  denominations  tha:  controlletl  thitiii  :  and  the 
deduction  of  his  (Jraoe  the  .\rchbishop  i^  doul)tless  entirely 
correct  when  he  says,  in  the  Gth  par  igra(ih  of  his  allidavit,  that,  '"in 
the  matter  of  educatiidi,  therefore,  during  the  period  referred  to, 
Roman  Catholics  were  as  a  matter  oi  custom  and  practice,  separate 
from  the  rest  of  the  community."  But  this,  it  .seems  to  me,  falls  far 
short  of  eslabli.shiny  that  Roman  Catholics  had  a  distinct  and 
positive  right  to  i)j  separate  in  mat  ers  of  education  ;  ann  to 
[374]  say  that  they  wore  thus  more  or  lesi  separate,  is  only  to  say 
in  other  word.*  tliat  they  had  the  right  to  maintain  denominational 
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solinols  and  send  their  cliildrt'ii  to  them  if  they  saw  tit.  Their 
oeiiiy  separate  was  on'y  an  iiici'lent  of  their  right  to  maintain  the 
schoiils. 

The  otiier  rij^'ht  tliat  tlie  counsel  for  the  a)  (ilicant  claims  that 
Roman  Catholics  had  at  the  union  hy  j>ractice,  was  the  ri^lit  to 
compete  on  e(jual  terms  with  Protestants  in  maintaining  their 
denominational  schools.  All  the  schools  were  piivate  enterprises, 
and  all  were  upon  tlie  same  footinuj  and  competed  for  the  support  of 
the  public  on  ecjual  terms,  as  far  as  any  ijiHuence  external  to  the 
class  of  [lersons  who  controlled  the  schools  was  concerned,  and  no 
one  will  (juestion  tiie  correctness  of  the  proposition  advanced.  'I  he 
different  schools  had  the  ri<;ht  to  comjjeto  with  one  anotlier  on 
ecpial  terms,  just  as  we  mi<rht  say  that  a  merchant  or  tividi-sman 
lias  the  riglit  to  compete  with  other  mercliants  or  tradesmen  on 
e(|ual  terms,  liut  tiiis  proposition  seems  to  have  been  advanced 
witli  the  idea  tiiat  the  schools  estahlislicd  under  the  Public  Schools 
Act  are  denominational  or  Protestant  schools  :  and  on  this  point  1 
have  already  e.xjire.ssed  my  oi)inioii. 

It  will  be  admitted  that  it  is  the  imperative  duty  of  every  State 
or  civil  government  to  provide  means  }>y  wliich,  at  all  events, 
elementary  and  onlinary  education  sliall  be  i)hiced  within  the  reach 
of  every  child  in  the  cc  -iiuunity.  It  is  recognised  that  it  is  a 
danger  t(»  the  State  that  any  jiortioii  of  its  citizens  should  grow  up 
in  ignorance,  and  that  a  State  is  jintilied  in  im|tosing  tuxation  to 
]>rovide  means  by  which  this  liaii'-'er  will  be  ju'eventi-d  or  lessened. 
Under  the  constitution  of  this  Province,  the  power  to  make  laws  in 
relation  to  education  has  been  giveis  exclusively  to  the  Provincial 
Legislature.  To  it  has  also  been  given  the  power  to  impose  taxation 
for  provincial  purposes  ;  ami  in  giving  these  powers  Parliament 
clearly  contemplated  and  intt-nded  that  some  system  of  public 
instruction  and  ediication  would  lie  provided  by  the  Legislature,  and 
that,  as  far  as  should  be  fi>und  necessary,  taxation  would  be  imposi-d 
[370]  to  j.rovide  and  supjtort  such  a  system.  The  power  of  the 
Legislature  to  make  .1  i;i  relation  to  education  was  made  sulijoct 
only  ti  one 'piilitication  or  restriction,  that  nothing  in  such  lawn 
shoulil  prejudicially  atl'ect  any  right  or  juivi'.ege  with  res[)ect  :•> 
denominational  schools  which  any  class  of  per.sons  had  by  law  or 
practice  in  the  Province  at  the  union.  The  Legislature  has  by  the 
Act  in  (|U08tion  provided  for  the  os'ablishment  of  a  system  of 
pulilic,  free,  and  non-sectarian  or  uiidenoniinational  schools,  at 
which  every  child  in  the  Province  cm  attend,  and  has  made  all 
taxable  property  in  the  Provini"  iiihle  to  lu'  tax  -d  fm  the  support 
of   these  schools.      No  one,  however,  can    be   comi)elli'tl  to  attend 
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these  sc!hji>1«  if  he  duos  not  wisli  to,  ami  then;  ia  iiothiii*^  in  the  Act 
fliat  will  in  any  w.iy  jirevent  any  porson,  or  class  ot'  [tersons,  from 
fstal)li»lnni,'  schools  liiat  shall  In;  strictly  denoininationil,  and  from 
conipetin'^  on  e(|ual  terms  with  other  denoininational  schools  that 
may  he  estahlished.  'I'he  ri;iht  then  tiiat  Roman  Catholics  had 
before  tiie  union  to  establish  denominational  schools  and  lo  attend 
them,  and  to  cxnipcte,  as  le'^ards  theu'  sclmols,  on  e(|Ual  terms 
witii  other  donnminat  ions,  or  i'ratestants  i^enerally,  has  n(,t  been 
takiii  aw;iy,  and  can  be  exercised  now  as  fidly  as  it  conid  have 
been  In-fore  tiie  union.  The  atteniiance  at  these  schools,  it  is  true, 
may  br  pn- jmlicially  aHerte<l  by  the  competition  of  the  free  public 
schocils  ehtabli.shed  umler  the  Act,  in  the  same  way  that  the  busi- 
ness of  a  mercliant,  who  ha"  a  ri<j;ht  to  carry  on  business,  may  be 
affected  l)y  anotliti-  merchant,  openint(  a  stoi"(i  in  the  exercise  of  a 
similar  riijht,  liut  the  riL,'ht  itself  is  as  liitle  all'ected  in  the  one 
case  as  in  the  other.  Nor  do  I  think  these  ri^dits  in  respect  of 
denomination;il  schools  or  any  other  lii^lit,  or  privilege  that  on  the 
evidence  rould  possibly  be  claimed,  can  be  said  to  bo  prejudicially 
atl'octed  by  the  fact  that  the  property  of  Roman ,  ('a' holies,  in 
0  'mmon  wi  h  the  pi- .periy  of  everyone  else,  is  iiiade  liable  to  be 
taxed  in  >>uppoi't  of  ttic  ;iublic  undmiominational  schools  that  the 
Act  estabiisht-s.  No  vi<rht  in  respect  to  such  schools  is  aliectod  by 
[o7*>l  this  taxation  ;  the  taxation  to  support  these  public  schools  is 
tor  a  provincial  puri»o.-e,  and  if  Roman  Catholics,  as  is  said,  are  less 
able  to  support  their  denominational  schools  by  whatever  amount 
of  taxes  they  have  lo  jiay  to  the  public  schoi>ls,  the  same  may  be 
said  of  any  other  tax  that  is  imposed  by  tlie  Les^islature  for  pro- 
vincial or  municipal  purpo!>e8.  On  the  ipu-stion  of  what  is  meant 
by  the  expression,  "  prejudicially  allect  any  ii;j;ht,"  the  jud!,'ment 
of  the  Court  in  the  New  Brunswick  schoul  case,  in  which  the  Court 
had  io  consider  the  etFect  of  these  words  in  the  section  of  the 
British  North  America  Act,  is  instructive. 

The  Parish  Schools  Act  of  New  Brunswick,  which  was  in  force 
in  that  I'nn  ince  w  hen  the  Province  entered  confederation,  secured 
to  all  chddn-n  wh>  se  parents  did  not  object,  the  readinj^  of  the 
Bible  in  the  parish  .schools,  and  expressly  provided  hat  the  I'ible, 
when  read  in  the  parish  .schools  by  Roman  Catholic  children, 
should,  if  reipiired  by  p.-irents,  bo  the  Doiiay  version,  withou'  note 
or  connnenl.  But  the  C«  nnuon  Schools  .\ct,  1871,  which  rei»ealcd 
the  Parish  ScIkm.Is  Act,  omitted  this  provision,  and  declared  that  ail 
schocds  Conducted  inider  its  provisions  should  be  non-sectarian,  and 
the  Board  if  Kdueation.  under  the  powi-rs  )^iven  to  it  by  the  Act, 
made  the  rei^'uiation  that,  "it  shall  be  the  privileyeof  every  teacher 
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to  open  iitid  cl'ist'  thi;  scliool  liy  it-adiii!,'  fi  |)')rtion  of  scripture  (out  (»f 
thi'  itoinmoii  or  Doiiay  vtirsioii,  as  ho  may  prefer),  ami  liy  otleriiig  tlie 
Loid's  Prayer."  It  is  evidei't,  tliorefore,  lluit  the  RoniiUi  Catholics 
were  tlins  phiced  ia  a  veiy  diU'ereiit  po.sitiun  as  rei;ards  the  actual 
eiijoyiiieiit  of  the  rii^lit  or  piiviie!,'e  they  had  tr>  insist  tliat  tlie 
Doiiay  version  should  bo  read  to  tiieir  ciiiMreu,  from  that  they  were 
iu  liofore  the  I'assint,' of  thi;  Coimiion  Scho  ds  Act,  hut  the  Court 
held,  fliat  if  this  were  a  rii,dit  or  privilege  in  respect  of  denomina- 
tional schools  within  tin-  meaning  of  the  suh-sectioii,  it  waH  not 
taken  aw;"y,  alth<'iiiih  i'  was  not  protected  hy  any  express  eract- 
ment,  and  that,  therefore,  the  riyht  could  not  l>o  said  to  Imve  haen 
lirejudieially  atlected  so  as  to  make  the  Act  invalid. 

[^77 1  1^'it,  is  is  said,  [{onian  Catholics  do  not  cla'm  that  the 
effect  of  the  snh-section  is  to  ren<lor  them  and  their  i>roperty  for 
ever  exempt  from  taxation  for  the  s\i])port  of  puWic  .schools,  and 
they  admit  that  they  are  liable  and  willing,'  to  b,-  taxed  for  the 
su|tport  <pf  Homan  Catholic  piddle  scIkx.is  as  they  were  under  the 
school  Bystein  that  the  present  Act  has  al)olislnd  :  and  the  principal 
j)art  of  the  pei'suasive  ari,'nnmnt  oF  the  counsoi  f^r  the  .applicant 
wasdevoteil  to  an  endeavour  to  sluvv  thati,  having  regard  »;- the 
history  of  the  controver.^y  with  respect  to  denominationti.l  schools 
in  the  older  Provinces,  I'ariiament  could  have  intended  nothing 
else  by  the  provisions  of  .sect.  22  than  to  confirm  to  i<onian 
Catholics  in  i^l.mitoba  the  same  rights  and  privileges  in  reganl  Ut 
separate  schools  that  l'a<l  been  won  for  tlie  minority  in  I'j-per 
Canada,  and  that  were  not  only  continued  to  Ontario,  but  were  ex- 
tended to  Quebec  by  sub-.sect.  2  of  sect.  9.'5  of  the  I'riti^sh  North 
.America  Act,  and  that  the  Court  should  giveetT«tt  to  what  we  must 
thus  assume  was  the  intention  and  pt)licy  of  Parliament.  It  is 
urged,  too,  that  if  sub-.sect.  1  ia  to  have  no  more  etlect  than  to 
preserve  the  right  to  maintain  denominational  schools,  it  is  u-se'ess 
and  inoperative,  and  that  Parliament  would  never  have  thouglit  it 
worth  while  to  make  an  enactment  merely  to  preserve  this  right, 
as  it  cannot  be  supposed  that  any  li(!gislature  woidd  ever  think  of 
taking  it  away  It  is  satisfactory  to  timl,  under  the  circumstance^, 
that  there  is  still  this  conlidence  on  the  part  of  the  applicant  in  the 
fairness  and  lilierality  of  those  who  uiay  from  tune  to  time  form  the 
majority  of  the  Legislatiue,  but,  admitting  that  his  conlidence  is 
well  founded,  and  that  the  sub-section  will  never  be  reijuired  to 
preserve  the  right  in  (piestion,  it  does  not  follow  that  it  mu.st  be 
given  the  wider  operation  contended  for. 
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Tt  is.  of  courHo,  iiecossury  for  iuiyono  wlm  is  intorproting  and 
construing'  a  statute  to  uiaki-  liiiiiself  acquaintid,  as  far  as  he  can, 
with  the  liistorj'  of  tlic  enactment  and  tlie  external  circumstances 
wliich  U(l  to  its  l)eii..',  pa-ssed,  so  that  lu-  may  la-  so  far  in  tlie  phice 
[.■{78J  of  tlio.se  whope  wonls  he  is  interpreting  that  he  ean  see  what 
the  words  they  used  relate   to.     But  "  the  external  circumstanca 
which  may  thus  lie  referred  to,  do  nor   however  ju.stify  udeimrture 
from  every  nieaning  of  the  language  of  thi-  Act.      Their  function  is 
limitid  to  suL'gesting  a  key  to  the  true  ^ense,  when  the  words  ;\re 
fairly  o|)en  to  more  than  one,  and  they  are   to  bo  Itorne  in  ininJ, 
with  the  view  of  applying   the  language  to  whar  was  intended  and 
of  I'ot  extending  it  to  what  was  not  intended' (1).      And,  as  .Sir 
William  Ili>chie  said  in  A'.i  jnaif  It-  niiuil{2)  "  It  ia  a  well  estaldisho.l 
canon  of  cons' ruction,  that  an  Act  is  to  l>e  construed  according  to 
the  ordinary  and  grammatical  sense  of  its  language,  if  precise  and 
uiiamliiguoiis  ;  and,  it  is  likewise  a  ride,  estahlished  by  the  highest 
appellate   authority,    that    the    language  of  a    statute,   taken  in  its 
plain,  ordinary  sense,  anel  not  ita  policy  or  supposed  intention,  is 
the  safer  guide  in  construing  its  enactments.  "     The  ipiestion  for  -i 
Court  always  is,   not   what   Parliament    nteant ,   but   what   its    lan- 
guage means. 

lint,    looking    at    ihe    history    of   the   controversy    in   reg<ird  to 
sejKtrate  schools,  and  at  all  the  external  circumstances  that  we  are 
asked  to  coi.sider,  it  is  very  far  fr.»ui  clear  to  my  mind  that  Parlia- 
ment meant  anything  more  by  the  provisicms  of  sect.  22  than  the 
langiiig.' thai  it  used  niilurally  expresses.      It  will  occur  to  every- 
one that,  had  i'   been  the  inieution  t  •  give  and  confirm  to  Roman 
Catholics,  or  any  other  cIlsb  of  persons  in  the  new  Province,  the 
right  to  have  separate  schools,  and  the  immunitv  from  8upi>orting 
any  but  their  own  schools,  the  right  wovdd  have  been  given  in  ex- 
plitit  teriii.s.      It  \va.s  well  known  what  :.i;it;ition  and  bitter  ill-feel- 
ing the  (piestion  hid  caused  in  Upper  Canada  before  it  Wiis  settled  : 
and  if  rarliament  had  intended  to  settle  it  once  for  all  for  Manitoba, 
I  tiiid  it  impossible  to  think  tliar,  with  the  provisions  «>t  the  British 
North  America  Act  lliat  sotik-d  it  tor  Ontario,  and  <^>uebee  before 
it,   and    from    which   seit.     22   was    ad'.j)ted,    it    would    not     have 
inserted  a  similar  exprts'  provision  in  the  M.vnitoba  Act.     But  it 
|37'.l]  hii.s  not  done  so.  and  the  inference  I  would  dr.iw  from  these 
external  eirenmstances,  ;n  well  as  from  the  langna-.'e  of  the  section, 
is  that  Parliamt'iit  intended  to  leave  the  «inestion  to  be  settled  by 
the  ji"ople  of  the  I'roviiue  themselves,  as  it  had  Wen  by  the  people 
of    the  I'rovincus,    in    wliieli    a    •"ettlenietit   hid    been  arrived    at, 

(1)  Ma. well  on  Statuteo,  p.  32.     (2)  I  Pu«r-lry  273  ;  ante  v<.l. 2,  y.  445. 
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inakiii'4  only  t!io  natiirjil  uuil  just  iiHtiiitio)!,  'hat  oxistiii;,'  liu'litsin 
resiiect  of  (luiii«iiiiiiiiti')iial  .scluxils  sIiouM  not  be  prfiu'licrtlly 
atfectfil  I'.v  any  lawn  that  lli'.;  Legishiture  sliouhl  niaki'.     As  we  hiivu 

were   I'xartly    in    the 


Sijeii, 


van 


(H   Prut-ostiint  (k'uoMiinaticins 


«inic-  iM'sitinn  as  ri'Ljanisdcndtninational  scIiod's  as  Hainan  Catlinlica 
Wt'fi),  and  if  Uouian  Catholics  can  claim  tlio  liglit  tu  hav.'  sepaiate 
schools  anil  t.)  snppoit  only  thoir  own  bcIiooIs,  so  can  each  one  of 
these  ProlL'Stant  donvtminations.  B)it  in  the  absence  of  any  exjiross 
and  e.vjdicit  eiiactnienl  to  this   etlect,  it  is  Iiard  to  believe  that  it 


colli' 


ia\e   been    the   iiitintioii  uc  policy 


>f   1' 


ulianient  to  impose 


Biich  a  state  of  atiaii's  upon  the  new  I'rovince 


The  Act  of  the  l.e''islature  that 


we  a  I 


e  asked  to  hold  to  l)e  unc 


on- 


Btitutional  and  invalid  is  one  that  deals  with  a  subject  over  which 
the  Legishiture,  by  the  constitution  of  tlie  Province,  luis  been  <,'iven 
exclusive  jurisdiction,  ^ubjec*.  only,  as  far  ;is  the  Courts  arc  con- 
cerned, to  the  c)in;  restriction  or  limitation  that  the  laws  to  be  made 
by  the  Legishitunf  sluiU  not  prejudioially  atFcct  these  rights  in 
respect  of  dc'iiominatioiial  .scho(»ls.      With   the  policy  of  the  Lcl^I.i- 


tuie  tile  Court  has  nothin:'  to  d( 


uid  m  > 


leal 


nit 


,itl 


1  suoii  cases 


the  jiresuniption  of  the  Court  should  always  be,  1  think,  in  favour 
of  tin-  c->i'stitutionality  of  the  Act  in  (Hiestion  ;  ami  in  this  ca^e  tho 
Court  should  not  undertake  to  declare  the  Act  invalid,  unless  it  is 
established  l.ej'ond  reasouable  doii'.t  that  the  Leirislature   has  ex- 


ceeded 1*8  jurisi'.icti  '11  l)y  <oiitraveiiiiit,'  ami  intniiLjini^  upon  tins 
restriction  </r  <|Ualiticatioii.  'j'he  rule  that  I  have  indie  ited  is  the 
one  that  is  followed  in  the  •>u[>veme  Court  of  the  I'nited  States, 
and  on  thi-  subject  I  c.ini5ot  do  better  than  ailojif  the  laiij^uage  of 
Chief  .'ust ice  Marshall  in  FUtrlier  r.  reel:  (1),   "'J'he  (pU'^-iion, 


le 


a\'s. 


ihether  a  law  be  void  for  its  repugnancy  to  the  con- 
stitution is  at  all  times  a  (picstioii  of  much  delicac}',  which  ought 
Beldoiii,  if  ever,  to  be  decided  in  the  allirma  ive  in  a  doubt'ul  case. 
The  Court,  when  impelled  by  duty  to  render  such  a  judgment, 
would  be  unworthy  of  its  station  could  it  be  uniiiin  itiil  of  the 
Solemn  obligations  which  that  siatioi.  imposes.  But  it  is  in.t  mi 
slight 


nil] 


ilicat 


loll 


aiK 


u-  conjecture   that   ihe  lA-gi^Iit ure  is  to 


be  pfoiioiinced  to  have  iranscciKb-d  its  p.»wers,  and  its  acts  lo  be 
considered  as  void.  'J'he  opposition  between  the  constitutiou  and 
llie  law  should  lie  such  that  the  .Fudge  feels  a  strong  and  clear  con- 
viction of  their  incompatibilit\'  with  each  other.' 

1  think  my  brother  Ivillam  was  right  in  dismissing  the  appl  ca- 
tion to  ipiasli  the  liy-laws.  and  I  agree  with  the  Chief  .lustice  that 
this  application  should  l)e  dismissed  with  costs. 


(I)  0  Cranch  Kj,  l'2H. 
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.TllMiMKNT  OK  KlI.I.AM,    .1.    (hi'fr  rr    irlioili    tin  riisr  niinr    in  thi' fiv^t 

instil iii'f. ) 

K I  I.I.AM,  .1.  : — 

n.v  till-  Miiiiitul.il  Scliocl  Act  i.!issi'<l  in  18«1,  44  Viit.,  .^rd  hors., 
c.  4,  and  tlu'  |<rL'vioii3  St.itnli's  of  this  rntvinco,  tlu>  jniMic  scliooLs 
wore  iindur  tlie  control  of  .i  hody  known  jus  tlie  I>.>.*»rd  of  ?]du- 
ciitiuii,  divided  into  two  .sections,  composed  iesi>ectively  of  tho 
I'liitcstiint  iind  Ronuiii  Ciitliolic  iiicinlnji-.s  of  ilie  Iwiard  and  two 
Huiu'iinteiidcMit.s,  one  lniii:^'  tnken  from  o:icIi  section  of  the 
liojird.  Utitler  the  viirioiis  st.itiite.s  cn;icted  from  time  to  time 
l)r.)\  isimis  were  iimde  fur  the  fuiniation  in  difli-rent  ways  of  schoi'l 
«li«trict8  under  the  c<»ntrol  of  the  ditrereiit  .sectiftns  <.f  tlie  hoanl 
and  the  oorrespiindinj^  .sui)erinten(ltnt.s.  The  sy.stem  which  finally 
previiiled  was  tirst  iidn|  ted  in  IHTo  Iiy  the  Act  Hn  ^'ict.  c.  £7,  M., 
but  Viiiiotis  amendments  in  detiiils  w«'re  made  from  time  to  time. 
The  last  complete  Act  was  that  .>f  44  A'ict.,  uf  which  amendments 
are  found  in  the  stiitutes  of  nejirly  every  ye;ir  previous  to  1S!M). 
I'nder  this  legislation  the  school  districts  were  diivctl}'  gnverne<l 
by  scliool  trusties  elected  n?si>ectively  by  Protestiint  anil  Roman 
Catholic  ratepayers  \' li  >  constituted  in  each  district  a  body  oor- 
poKvte  known  tinally  iis  "  The  School  Trustees  for  the  Prfitesiant — 
ur  Ciitholic,  as  the  case  might  '"-'< — School  District  of  num- 

ber in  the  l*r>>vince  of   Manitoba."     >Vr  .'58  Vict.  c.  27  ;  42 

Vict.  c.  2;  C.  S.  M.  c.  (i2  ;  44  Vict.,  Ikd  sess.,  c.  4  ;  48  Vict.  c. 
27,  8.  23.  These  schoi.l  districts,  I'mtestant  iiml  Citholie  respec- 
tivc^ly,  were  wholly  independent  of  each  other,  and  might  cover  the 
territory  wholly  i^r  jiartiiilly.  In  cases  of  incorj>i>rated  cities  and 
towns  the  respective  districts  "f  each  denomination  were  usually 
co-terminous  with  the  cities  or  towns  themselves.  Stc  44  Vict.  c. 
4,  s.  15;  47  Vict.  c.  :)7,  s.  4  ;  47  Vict,  c  54,  s.  2. 

[283]  With  the  e\ie[itiun  of  some  limited  rates  charged  to  non- 
resid'-nts  having  cliildren  attending  tlie  .schools,  the  nioiu^ys  fnr  tho 
support  of  .schools  were  derived  partly  from  grants  by  the  Legisla- 
ture of  provincial  mineys.  and  jiartly  by  direct  taxation  levied  by 
the  trustees  themselves  or  by  the  municipal  ulHcers,  or  partly  by 
each. 

The  sums  grant^cd  by  thi^  Legisliiture  were  apportioned  between 
the  two  sections  of  the  board  of  education  for  distribution  by  them 
among  their  respective  schools.  T'lovision  was  made  to  secure  tho 
levying  of  the  tii.xes  for  the  snjiiinit  of  the  sclnuds  in  the  Protestant 
school  districts  upon  the  property  of  Protestants  ah.ne,  and  in 
Roman  Catholic  districts  upon  that  of  Roman  Catholics  alone,  with 
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an  fippiirti'innieiit  betwoeii  them  <»f  taxes  ii|Min  the  pmperty  of  cor- 
porations anil  of  those  persons  who  coiiM  not  Ik;  ooiisiilered  to 
lielnii'^  to  oithor  botly.  >'..  41  Vict,  onl  .sess.,  c.  4.  as.  L'S,  .iO,  31, 
32  ;  47  Vict.  c.  37.  s.  11. 

One  method  of  realizing  l>y  asses.sineiit  was  tlie  submission  )>y  tlie 
trustees  of  a  school  district  to  the  council  of  the  municipality  in 
which  the  di.s'iict  was  situate,  of  an  estimate  of  the  sums  re'|uirt«l 
l>y  such  trustees  for  school  purposes  durin;;  tli  j  current  scln'ol  year, 
the  muniripal  council  being  reijuired  to  levy  ami  culh-ct  the  sums  by 
assessment  ujwm  the  real  and  i)ersonal  jiroperty  in  the  district  of 
the  Protestants  and  Roman  Catholics  respectively.  >'<•»  44  Vict, 
c.  4,  83.  2.-.,  -27.  28.  30,  31,  32  :  4(5  &  47  Vict.  c.  4.  s.  8  ;  47  Vict, 
c.  37,  as.  ^,  10.  11  ;  48  Vict.  c.  27,  s.  0,  sul)-83.  (a),  (0.  ».  10, 
sub-B.  (o),  n.  17,  8ub-8.  (t/) ;  50  Vict.  c.  18,  ss.  7,  8. 

By  sect.  182  of  the  Public  Schools  .Vet,  53  Vict.  c.  38,  M.,  all 
of  these  former  st.itutes  were  repealed,  and  by  that  and  the  ne.xt 
precedini^  Act,  c.  ."7,  the  Lei,'i.slatuie  assumed  to  establisii  an  en- 
tirely ditl'erL-nc  system.  A  department  of  education  was  creited  to 
c  insist  of  the  executive  council  or  a  committee  thereof  with  certain 
prescribed  |>owers  in  reference  to  education,  and  provision  was 
also  made  ftr  the  e'ection  and  apiioiutinenl  of  an  a<lvi.sory  board 
[281]  wirh  tertain  d».'!ined  function.s.  Ai)pniximately  it  may  be  said 
that  these  bodies  took  the  place  of  the  old  Board  of  Kducatitjn. 

By  sect.  3  of  the  Public  Schools  Act  *'  all  Trotestant  and  Catholic 
school  districts,  toge'her  with  all  elections  and  apiHiintmenta  to 
«)tiice,  all  nj^'reem  nts,  contracts,  assessments,  and  rate  lulls  hereto- 
fore duly  made  in  relation  to  Protestant  or  Catholic  schools,  and 
existing  when  this  Act  comes  into  force,  shall  be  subject  to  the 
provisions  of  thi.s  Act." 

By  sect.  4  the  term  for  which  each  .school  ti'ustee  held  otKce 
was  to  continue  as  if  created  under  the  Act.  Bj'  sect.  fcG,  sub- 
sect.  5,  the  board  of  school  trustees  in  cities,  towns,  and  villaj^es  is 
"to  prepare  from  time  Ut  time  and  lay  before  the  municipal  council 
of  the  city,  town,  or  village  on  or  before  the  first  day  of  August,  an 
estimate  of  the  sums  which  tluy  think  reipiisite  for  all  necessary 
expenses  of  the  schools  under  their  charge. 

By  sect.  JH)  the  council  of  every  rural  municipality  is  to  levy  on 
the  taxable  property  in  each  school  district  the  sum  retjuired  by 
such  district  in  addition  t  >  the  legislative  grant  and  a  general 
municipal  levy  provided      r  by  the  8S}th  section. 

By  sect.  92  the  nuuiicipal  council  of  every  city,  town,  and  village 
is  to  "levy  and  collect  upon  the  taxable  property  within  the  muni- 
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cipiility  in  the  manner  provideil  in  tliis  Act  .and  in  the  Muiiicipul 
un<l  AsHosHiiu'iit  Acts,  sinli  siiniH  as  may  ho  rofjuired  hy  tiiu  puhlic 
Bcliool  triistocH  for  scliooi  |iiir|n>.si!a. " 

My  sect.  03  the  taxiiliK)  |»ro|K'ity  in  a  imniicipality  for  school 
|tur|Mm('8  is  tn  inchi(U'  all  property  liahle  to  municipal  taxation,  an<l 
also  all  pruporfy  exempted  by  the  council  from  muniuipal  and  not 
fi'iim  school  taxation. 

My  sect.  17!'.  in  cases  whore,  before  the  comint;  into  force  of  the 
Act,  (.'atholic  school  distiictf*  had  been  establi'Iioil,  covering  the 
same  territory  as  any  Protestant  school  districts,  such  (Catholic 
school  districts  weii-  upon  the  coniiiiL;  'uto  foni-  of  the  Act  to  cease 
[285)  to  exist.  My  si-ct.  18.">  the  Act  was  to  come  into  force  on  the 
Ist  day  of  May,  IMK). 

Hy  sect.  5  "all  public  schools  shall  be  free  schools."  My  sect.  0 
"  relif^ious  exercises  in  the  |>ublic  school  shall  be  conducted  r\c- 
cordiiiif  to  the  regulations  of  the  advisoiy  board,"  with  provision 
for  excusing  the  attendance  upon  such  exercises  of  any  child  wiiose 
parent  or  ^,'uardian  may  so  desire.  My  sect.  8  "  the  puldic  schools 
shall  be  ent  rely  n  >n-sectarian,  and  no  reliLjiou.s  exorci-ses  yhall  be 
allowed  therein,  i-xcept  as  above  provided." 

It  is  siiewn  lliat  on  aud  }»rior  ti>  the  IWth  April  last,  a  scluxd 
district  which  hatl  some  years  before  bt-on  established,  existed  in 
the  city  of  Winnipetr,  and  that  such  district  was  inider  the  direction 
and  maiiat,'t!ment  of  the  cori)oratioii  knovn  as  "The  Schoid 
Trustees  for  the  Cat  Indie  School  District  of  Winnipeg;,  No.  1,  in 
the  Province  of  Manitoba,"  that  this  corporation  had  establishcil 
and  in  operation  a  number  of  schools  in  Winnijiei;  un(h;r  the  pro- 
visions of  the  various  Provincial  Statutes  relatlnij;  to  schocds,  to  one 
of  whi"h  the  ap;>licaut  has  been  in  tlie  habit  of  sendim,' bis  children 
for  instruction  ;  that  this  latter  school  is  still  continued  witii  the 
same  toachiii'.,'  and  reli<,dous  exercises  as  previou "ly,  and  the  appli- 
cant's children  still  attend  it. 

Wliile  it  is  to  be  noti'd  in  this  connection  that  it  does  not  appear 
under  what  authority  this  particidar  school  is  now  conducted,  or 
whether  the  teaclun^  and  religious  exercises  ivferred  to  are 
warranted  by  the  regulations,  it  any,  of  the  advisory  board.  I  do 
not  think  that  anythiii'.?  turns  ujton  these  points.  It  also  ajtpears 
that,  on  the  '_'"^th  of.  April  last,  there  were  jnesented  to  tiie  clerk 
of  the  city  of  Winnipet;,  an  estimate  and  re(|uisitiou  in  writing  of 
"  The  Moard  of  Schocd  Tiiistees  for  the  Protestant  School  District 
of  Winnipetr,  No.  1,  in  the  Province  of  Manitoba,"  for  the  levy  and 
collecticm  by  the  city  cotuicil  of  875.000  for  the  .school  year  1800, 
accompanied  by  a  li'st  of  the  names  of  those  liable  to  be  assessed  for 
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[28(>]  tlut  HUpjxtrt  of  Protectant  mcIiooIs,  aiul  that,  on  hu  2!Uh  of  April 
laHt,  H  Hiiiiil.  r  i-Htiinatu  and  rei|iii8itiun  were  Hiibniitte<l  on  hehalt  of 
the  '*  Scliool  TniHttU'-*  of  tlie  NVinnipei^  Catliolir  Srlioul  Dinirii  t,  " 
for  tho  K'vy  of  S'.'.n.'iO  Im-  tlif  .suii|iort  i>f  their  schools  for  Ihf  y<;!ir 
18!t0,  with  ji  list  of  I1UI1108  of  porsonrt  liiil'lo  to  rtssi^i.sinont  for  the 
saiuo.  It  is  hIidwu  that  thcHU  uHtiiuati-s  ami  reiiuisitions  '•««.>ru  Hiih- 
niittod  to  iiml  uppri>vf(t  hy  tho  city  ciuncil,  antl  aic  thoso  on  which 
the  hy-hiws,  in  so  f.ir  aa  tin  y  impose  a  luti'  fur  schoo!  pniposcs,  an* 
hasnl.  Ir  is  not  coMtiiuU'tl  that  if  the  I'liMic  Scln  ols  Act  is  val'd 
and  in  force  it  was  improper  to  levy  a  rate  based  on  these  erftimates 
alone. 

The  contention  of  the   ajiplicant    is,    that    the   olil  law  is  still  in 
force,  ami  that  tlie  aiiiounts  of  tliesi-  estimates  sliouM    have   l»een 
'evied  separately  upon  Protestant  and  Honian  Catholic  rat^'jiayers. 
The  Hi'i^umi'iit  for  this  view  is  ha^ed  npon  a  claim   that   tho   Public 
Schools  Act  of  IWO  is  ultra  vires  of  the  I'rovincial  Lcijislature,  and 
tha!  the  repeal  of  the  form  r  Statutes  was  intended  to  operate  oidy 
for  the  purpose  of  siihstitiiting  th.i  one  systt  ni  for  the  other,  and 
shouM  be  deemed  inoperative.  Jt  is  suthcieiit,  however,  for  jircsent 
pur])oses  to  consider  whether  it  was  intra  vires  of  the  Legislature  to 
estahliHii  such  a  system  of  sclmnls  as  is  provided  l>y  tho  n;;w  Act, 
and  to  authorize  tlie  raisini;  of  money  for  their  suppi>it  bj*  a  ir  sneral 
assessment  \ipon  the  |)roperty  of  all,  irrespective  of  religious  belief, 
i.nd  without  [iroviding  f<n' the  support   of  separate  sciiools  fur  any 

cltt-^». 

I  have  refeiied  to  the  nld  Acts  as  shortly  as  pc/SsiliK  ,  ratlu-r  in 
order  to  explain  tlu,>  form  <if  the  objection  taken  in  ihe  simini^ii^ 
and  as  illustrative  of  one  system  which  the  applicant  contends  to 
have  'leeii  within  the  powers  of  the  Legislature,  to  e8t.tl)lish,  than 
beciuse  I  can  conceivi;  that  the  adoption  at  one  tim.*  of  such  a 
system  could  limit  the  anthorit}'  of  the  Leg'slature  th'  leafter. 

By  s'ct.  2  of  the  Statute,  usually  known  as  the  .Manitoba  Act ,  3.3 
['J87j  Vict.  c.  '^,  D.,  conlirmed  hy  the  Iniperia'  Act.  'M  Si  Hi)  Vict.  c. 
28,  the  provisions  of  the  iJiitish  North  America  .\ct.  1H(»7,  "  Ex- 
cept those  parts  thereof  wiiicli  are  in  renm»  made,  or  by  reasonable 
intendment  may  be  held  to  ie  specially  appliv-able  to,  or  only  to 
affect  one  or  more,  but  not  the  whole  of  the  Provinces"  then  com- 
posing the  Dominion,  and  except  so  far  .as  the  same  might  be  varied 
by  the  Manit  "ba  .Vet  itself,  were  to  "  be  apjilicable  to  the  Province 
of  ManitoVia  in  the  same  way  and  to  the  like  extent  as  they  apply 
to  the  several  Provinces  »i  Canada,  and  as  if  the  Province  of 
ManitoV)a  had  been  one  of  the  Provinces  origin.-diy  united  by  the 
said  Act." 
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n3'  tlio  Hrifish  N<irtlj  Ameiimi  Act,  18«»7,  noct.  J'2,  "  In  riuh 
I'rovinco  tho  Ia'},'iHlaturo  riiiiy  oxcluHivcly  iimkt'  Iuwk  in  rulatinn  tn 
matters  coniini^  within  tho  f],iH.sos  of  .sulijri;^  iioxf  hi-reinaftiT 
i-nuiiuTiitotl,  tluit  i.s  to  Hay,"     ,  .      *'(li)  Diri-ct  taxation  within 

tlic  I'lnvinri."  in  order  to  tlio  raisinjr  of  a  nivcniif  for  innvincial 
imrpoBim"  ....  "  (><)  Mnnicipal  inHtitiitiotis  in  thu  Pr«i- 
vince."  And  hy  Boct.  »;5,  '*  In  and  for  cacli  IVovinci'  the  f,»  ijiHla- 
tiirc  may  <'X<  Insivoly  make  hnvs  in  rehiti«<n  to  >'<lucation,  .siihjuct 
and  accor(]iii!4  (o  the  foilo\vi!<,'  provin  "iih  :  -  (1 )  Nothini;  in  any 
such  law  shall  jirejudieially  allect  any  ri^'ht  or  privileyo  with  rcspoct 
to  flenominational  .schools  which  any  cl  tB.i  tjf  personal  have  by  law 
in  the  l'fo\inc«  at  tlie  union.  ("Jj  All  tlu'  jiowers,  privile.i,'i!H,  and 
duties  at  the  union  l>y  liw  conferred  and  imposed  in  I'pper  Canada 
on  the  se;  arate  aeliools  and  Hchiiul  trus(e»'s  of  the  (.Queen's  Roman 
Catholic  sulijecU  shall  bo,  and  the  same  are  hereby  extended  to  tho 
dissentiunt  schocils  of  tho  (Jtieon's  Protestant  and  Roman  Cathcdic 
Btdijects  in  <^)iit!V)ec.  (IS)  NN  hero  in  any  I'rovinco  a  system  of 
sijiafatt!  or  di.-isentient  schools  exists  by  law  at  the  uiiion,  or  Ih 
thereafter  estaVdished  by  the  Legislature  of  the  Province,  an  ap- 
peal shall  lie  to  the  (;ovornor-(Jonora1  in  C(»uncil  from  any  act  or 
decision  of  any  provincid  aiith"ri»y  afFectin-^  any  rij^ht  lU  privilege 
of  the  I'iMtestaiil  <>r  Ufiiian  (-'atholic  minority  of  the  (.Jueeii's  sub- 
jects in  relation  t(»  educaituj."  X  fourth  Hul)-8ecti«>n  piovides  for  the 
[2HH]  enactment  by  the  Parliament  of  Canada,  so  far  as  may  be  nocoB- 
sary,  nf  law.^  reciuisite  lo  tho  carr3'in<^  out  of  the  decision  .m  such 
appe.il. 

l?y  sect.  :""Joftlie  Manitoba  Act,  "In  and  for  the  Province  the 
said  L  Lji-slature  "  ('.'.,  tho  Provincial  Lei^islaturo)  "may  oxclu- 
Bively  make  laws  in  relation  to  education,  subject  and  according  to 
the  follow  iie^  l»riivisions  :  (1)  Nohiui^  in  any  such  law  shall  pre- 
judical'y  atl'  ct  any  riidit  or  privile^'o  with  respect  to  denouiina- 
tional  sehoo's  which  any  class  of  persons  have  by  law  or  practice  in 
the  Province  at  the  union.  (2)  An  appeal  shall  lie  to  the 
(bivernor-deneral  in  Council  from  any  act  or  decision  of  the 
Le'^i-slature  of  the  Province,  or  of  any  provincial  authority,  fitloct- 
iiej;  any  ri-^dit  or  privileji;e  of  the  Protestant  or  Knuian  Catholic 
uiinority  of  the  (Queen's  Hubj(ct.s  in  relation  to  education."  A 
third  sub-seitioii  is  added  siiuilar  to  sub-soot.  4  of  sect.  U'3  t»f  the 
British  North  America  Att. 

Now  it  is  obvious  that  if  there  were  merely  the  authority  to 
legislate  in  rel.-vtion  to  education  without  the  limitations  imposed 
by  these  sub  sections,  it  would  bo  quite  comi»otent  for  the  Provin- 
cial Legislature  to  enact  such  a  statute  as  the  Public  SchooLs  Act. 
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It  is  in  till)  8ul»-si(ctinnH  that    Ihr  ditlinilty  lies.     Ii  apj>oar«  to  mr 
thiit.  thu.HO  nuh-HOctiouK  (ill)  only  In-  pniiierly  uiulerHtond  by  «  emu 
|mri:iou  <»f  tlu'iii  witli  tliu  «M»rri'siMiniliiiy  liinititi;^  Hub-HuftioiiH  «.f  tlio 
Briiibli  North  Anu'ricii   Ai  ',    IHOT.   uinl  l>y  ii  lonsidrratiou  of  tlie 
Ifiws  of  till!  four  ori-iii!il  I'roviiiciaof  thu  I)omiiiion,  at  tin-  tiiuf  of 
thi'ir  union,  an  wi'll  n»  i  hut  of  tlu^  law  and  prai-ticu  with  refor«nce 
to  udtiC'ition  in  thi.i  p  irtion  of  IWiti.sli   North    '. iiji>rie(i.  at  the  tiuu' 
of  its  union    with    ('ana  la.      In    e  ti-ii   of   the    Troviiioi's   oriitiiially 
unit»il  to  foiiii  the  Dominion  of  Caiwula,  tlnir  uxiHtcd  at  tho  nni  n 
a  syslt^ni  of  puhlic  silio  .Is  su|i|>ort».'<l.  partly  hj    .^rants  of  money  by 
tlio  Provincial  liOj,'islatini'  out  of  the  v{uni;ral  funds  of  tin- I'rovincf, 
and  partly  !•}  dircrt  taxation  throUj^h  municipal  bodii-H  or  )M>ardaof 
school  truHtci^s  I. r  fommissionorH,  with,  in   Lower  Canada  and  New 
(2H!»|  I'.runswiik,  an  option  to  localities  to  substitute  vohnitary  .sub- 
Kt-riptions    for   compulsory    taxation.     Tlu-rc    was,    however,    this 
dirterenco,  that  in  Nova  Scotia  and   New   iSrunswick  there  was  no 
provision   for  the   ywjiport  of   sepaiat*;  schools   for  any  class  in  a 
similar  way,  or  .or  tl  <•  exemption  of  any  cla.ss  froni  liability  to  be 
t'vxud  for  the  support  of  the  general  system,  as   there  was   in   the 
old  Province  of  (Canada. 

Of  tho  lattiir  l*r<)vinco  there  were,  as  is  wtdl  kn  >wn,  two  great 
political  (livisions,  at  one  time  formini^  se]>arate  Provinces  for  wiiich 
the  laws  in  some  respects  dillered.  In  I'pper  Cunada,  now  the 
Province  of  Ontario,  the  public  schools  were  regulated  by  the  Acts 
Con.  Stat.  U.  r.,  cc.  64,  ••;'»,  uitli  some  aiiiendnieiits,  the  most  im- 
j>ortant  of  which  W(>re  coiit.uned  in  the  Act  2(!  Vict.  c.  5.  l?y  the 
si!"ond  of  tluise  .\cts  I'rotestaiits  cuuld  est^iblish  .sej)arate  schonl.s  in 
school  sections  ni  which  the  teachers  of  what  were  called  the  com- 
mon schools  were  Koman  Catholics,  and  were  then  exempted  from 
contrilmtiii}^  to  the  support  of  the  conniion  scho«ds,  by  sending 
their  children  to,  or  coiitributinj/  to  a  eertiun  extent,  to  the  support 
<if  sucli  separate  schools.  And  by  the  .same  Act,  as  amended  by 
the  third  <ine  mentioned,  similar  provision  was  made  for  enabling 
the  Roman  Catholics  in  aii}'  school  section  to  establish  sejiarate 
schools  for  themsi'lves,  ami  to  become  exempt  fiom  eontributinu  to 
the  suppoit  of  tlu'  common  schools,  a-^  long  as  they  should  continue 
to  be  sup|)orters  of  such  separate  schools.  For  the  purposes  of 
these  separate  schools,  Tutcstant  or  Uoiiian  Catholic,  it  was  re* 
([uisite  that  there  should  lie  a  certain  number  of  the  particular 
religious  faith  to  initiate  the  jiroceedings  necessary  to  the  establi.sh- 
ment  of  such  siparate  schools. 

In  Lower  Caiiida,  now  the  Province  of  Quebec,  the  public  schools 
wore    regulated   by    the    Act.    Con.  Stat.    L.  C.   c.   15,   with  some 
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ium'ti('(.;u'nts.  If  tln!  i  iili  s  mid  r«i,'ii]utit>ii.s  fur  t!io  i^uvornnu'iit  of 
;i  OKiiiiiioii  Hclidol  wi'i'i'  iiiit  .s;itisfactuiy  t<>  any  iiumliiT  of  tlie  in- 
liiihitJintH  of  a  municipality  profosHinr;  a  nli;,'ioUH  bolii'f  tlitunent 
from  that  of  tlio  majority,  tlu'sc  iiihahitantH  could  ostaI>lisli  dis- 
I'.i'.H)]  st'iitiont  Hi'liools  under  llin  Ljovt  rnmcni  of  tluur  own  lruKti'i;s, 
and  l)oconK!  rxempt  fiom  taxation  for  h(  hool  ])Uf|>o!'L'H  liy  any  Itut 
tlii'Sf  trustftis  wlicri!  tliiiru  wttrusui  li. 

l*>nth  \i\  I  |ipur  and  I ioxvcr  Canada  tin- 3n]iportcih  of  the  supai'ati' 
or  (lisseniicnt  .schools  wi-ro  l«y  exprt'sa  i-nactmi'nts  t»ntitl(Ml  fo  havo 
proj.iirfionatM  siiari's  of  provincial  monoy.s  ;,'rantt'd  for  the  si  jiort 
of  (.;omnioii  schools,  applied  in  aid  <<(  sikIi  sopjiralf  or  disii'iitient 
schoi.ls,  iiiid  (d  iiave  lati  s  lev  led  fur  t  he  .support  of  t  he  I;it  tir  iipnii 
tlioso  of  the  appiojiiiate  classes   re.H[  I'elivolj'. 

in  Nova  Scotia  the  schools  were  regulated  hy  tho  Acts  Re\. 
Stat.  N.  S.  (;!nl  seiios)  c.  oS  ;  -JH  Vict.  cc.  L'S.  IMt  ;  'Jit  Vict.  c.  MP  ; 
and  in  Nitw  Urunswiek  l>y  tho  Act  LM  Vicf.  c.  !>,  in  each  caso  with 
some  ^>lll'Ht•«plent  uMimpuiiant  .••.uieiidmonts.  I  |>oii  the  fact' of  tho 
Hlatiite8,  it  iseieai'lhai  in  Nova  Scutia  these  school.s  were  not  in 
rny  respect  deiioininat lonal  in  the  le-iial  hcum'  of  that  term.  For 
New  lirun.swick  aii}  possihiliis  if  coiitcnli<ui  thai  they  were  <le- 
ni>minatioiial  ii\  tiie  sense  in\shich  that  term  is  use  i  in  ihi*  Kritish 
North  .\meiica  .\cl,  !.-^l">7.  ih  preciiicied  oy  the  ilecifsicin  <>f  tjie  Su- 
premo v'oiirt  of  Ni  w  jSrunswiek,  in  h'.r  ixirli  liinnuil  (\),  aUirmcii 
on  appeal  i)y  tho  .ludici.il  Coinmittco  of  the  Privy  Council.  The 
rea-onin'_c  in  this  case  would  hIho  seem  to  ahidy  to  tint  coniuion 
.schonls  of  rpper  Caiiadii.  In  Lower  (?anada  an  el'-nient  of  a  denomi- 
national character,  not  lound  in  the  o'her  I'rovinoea,  was  attached 
to  the  common  school.^  in  a  roipiin mcnt  that  tho  text-liooks  relating 
to  relii^'ion  ami  morals  wer.  to  lie  iho.seii  hy  the  olhcialitii{  priest  or 
clerijyman  of  I'ach  .schoul  Hecti>ii,  foi  u.se  in  the  schools  hy  children 
of  his  relif.;iouH  helief.     S<<  dm.  Stat,  L.  C.,  c.  l.'»,  a.  i\n,  hu1)-8.  2. 

From  the  jiidi^mentH  in  the  Ni-u  I'ruiisivji'k  caae  refi'rred  to,  it 
appears  also  that  at  the  union  there  existed  in  that  Province  <lis- 
tinctively  denomitialional  Hciiool.s,  to  which  the  Provincial  he^iHla- 
ture  hail  loiii  time  to  time  made  grants  of  pui'lic  moneys.  The 
('J'.M  1  same  was  also,  to  some  »;.\tent,  the  case  in  Nova  Scotia,  and  I 
believe  in  the  nld  Province  of  Canada. 

Tlure  were  lluui  two  wholly  ditl'erent  sets  of  ciri'iimstancoi  oxist- 
in^  in  ('anada  iiiul  the  Maritime  I'rovinies  when  they  were  united, 
to  which  the  limitatitiiiH  in  tho  suh-HoctioUH  of  sect.  !Ki  of  tho  con- 
federation .\i;t  hecann*  applicahle.  In  the  former  there  weio  what 
1  conceive  to  have  liei-n  di  nominational  nchoola  reco){nised  l)y  law, 

(1)  1  r  .KKJey  27»  ;  (itite  vol.  2,  p.  44.'). 
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tho  siippurturrt  <>f  wliich  coulil  invoke  the  uutliority  of  tho  lair  to 
niiint.uii  tluMM  l>y  ooinituIsDrj'  .xisessiiit'iitH  upt.ii  tln>ir  co-roli^iouisti, 
"ml  iMukl,  by  HO  tliiiui;,  rolii'vu  tlieiiiHelvus  from  liability  to  aaiefin- 
inuiit  for  tho  Hupport  of  the  coiuinon  schools,  anil  won!  \>y  law  oii- 
titlud  to  Imvo  lipportioned  to  them  a  share  of  tho  provincial  funds 
t^ninted  in  aid  of  common  S'-hools.  Tlm.H  tiiero  wero  diHfinct 
cl)i3si<8  of  persons  hiivin.{  distinct  ri_'ht*  and  priviloi;oH  in  ronpoot 
of  di  nomii\atii)nal  hcIi  i>U  anionic  wliioii  \va.t  that  i>f  nhtniniii^^  im- 
munity fi'oin  taxation  for  tho  aupp  .rt  of  the  common  aclionlH.  This 
iiinii'inity  could  well  bo  .=aid  to  be  a  ri^^'ht  or  privilej^o  in  roHpect  of 
di'.n<'iMiniitioiwil  achoolp,  as  bein:^'  tlopeai'ent  n[>un  the  ostablishment 
and  support  of  smli  sclloo].^. 

In  tlie  IMaiitime  Provinces  all  c?.>uM  he  compelltjl  to  c  >n uibute 
to  tiu)  •iiippor'  ot  the  public  schi.!.!s  by  ilirect  taxation  without 
reference  to  ri'lii^inus  beliefs*  or  the  cxiateuci)  of  dtnoniiiiationnl 
BihooJH  and  tliero  was  no  reeojuizablv!  right  to  hive  tlie  latior 
maiiilained  in  any  way  at  the  jm  lie  expense,  or  by  any  syHtoni  of 
taxation. 

Wlien,  however,  we  come  to  "Manitoba,  wo  are  met  at  tho  outset 
!iy  til''  ditlifidty  that  there  was  n  •  i'ii!>lic  seho<!  syntem  supported  by 
public  fumis,  or  I'y  any  mode  oi  tax-'.tion.  The  exiBtence  of  Hiich 
in  th  «  other  I'rovineis  seivtd  lo  determine  v.lnther  there  was  a 
right  to  iinmiinity  from  siuli  taxali.ai  ..r  not.  Here,  tliat  iniiica- 
tion  in  wlioily  wanliny. 

Tlie  ])o-iiti  in  of  atKiirs  witii  ref^reme  toeduealiou  in  •'le  terr:tory 
conHtitnlin!^  tho  Province  of  .Manitoba  at  the  time  <.f  its  uiiinii  with 
[29l-'l  Canada,  is  distinctly  stated  by  his  Cirace  the  .Archbisliojt  of 
Kt.  I'onifaee,  in  an  atlidavit  tiled  in  .•'Upport  of  the  motion,  <ih  fol- 
lows :  "2.  Prior  to  tho  paanaire  of  the  Act  of  th«'  Dominion  nf 
Uanadri  parsed  in  tlie  thirty-third  year  of  the  reiun  of  Her  Mnjesty 
Queju  Victoria,  cha])ter  three,  known  a*  the  Manitt>ba  Act,  and 
prior  to  the  Order  in  Coinicil  issued  in  purHuanoe  thereof,  there 
oxinted  in  tlr;  territory  now  constituting  the  Province  of  Manitoba 
a  nuiuber  of  elfoclive  bcIkjoU  for  children.  '•>.  These  scho'ls  wore 
denominational  scliools,  soim;  of  them  beiui^  re;;uiate<l  and  on- 
tro'led  by  tho  Koin.tn  C.»tholic  Church,  and  others  by  various  Pro- 
testant denominations.  4.  The  nuans  neces:iary  for  the  .support  of 
the  lioman  Catlndic  schools  were  supplied  to  »oM»e  extent  by  sdioid 
fees  paid  by  some  of  the  parents  of  the  children  wlio  attended  tho 
schools,  and  the  rest  wsa  paid  out  of  the  funds  of  the  Church  con- 
iributed  by  its  niombers.  5.  During  the  period  referred  to,  Koman 
('atholies  had  no  iiiter«8t  in,  or  control  over,  the  schoids  of  tho 
Protectant    denominations,    and    the    members  of    the  Protestant 
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(lenominations  liad  no  inttMCfif  in,  «w  roMtrol  ovit,  tlio  8«.liool» 
of  the  Hoinan  Catlmlics.  Tli- re  weif  iio  piililio  sclmols  in 
flic  Bt'iiHO  of  Stnti'  Rcl'ools.  'I'tio  iiic'iiilx'CH  of  tlu' Roman  Cut liolic 
rhiircli  8ii]ti>oitf<l  tlio  scIiooIh  of  tlicii  own  Cliurch  for  tlio  bciiotit 
<if  Rniiian  C.idinlic  c'liililn'!i,  and  were  not  inidir  oblij^ation  U>,  and 
did  ni't  cuntrihuti' to  t!i(' siipiMift,  (if,  any  otlior  Hchools.  (J.  In  tho 
niattor  of  cdunitinn,  tlii'ivloii'.  dniiiiLj  tlio  |)L'!iod  refened  to, 
Roman  Catholics  w»'io.  as  a  matter  <»f  cuMloin  and  jirattice,  Hejtarute 
from  the  rust  of  the  eommunily,  and  ihi'ir  schools  were  all  con- 
duct id  acc<»rdiiiy  to  the  di  i  iiutive  view.*  and  lieliefs  of  Roman 
Ca  Indies  as  herein  sei  for'li 

Anil  in  twoallidavits  lileil  in  iip|ioHition  to  the  molion  it  is  stateit, 
"  1  hat  schools  which  exidiia  |>rior  to  the  Province  of  Maiatolia 
entering'  coiifedor;  *ion,  were  i>iirely  private  scho  Is,  and  were  not 
in  aiij-  way  siiijjcct  >  I'lihlic  control,  n  ir  did  the}'  in  any  way  re- 
ceive public  su|i|iirl.  Mo  sclioul  taxc^  weie  mllected  by  any 
ftuthiu'ity  prior  to  .M.uiiiolii  I'nteiin^  coided.uaiion  an  '.  tliere  were 
[■i!i;>|  no  iiHiuis  l)y  wli  lii  .  ny  jh'Isiph  .'oiil  ;  be  torce  1  by  law  tosu[)- 
t,irt  any  oi  said  pri\ate  scho  .Is.  " 

Wliile,  then,  these  supp"  uieut  to  some  extiiit  thiMillidavil  of  t  ;»; 
(Jrace,  they  are  in  no  way  inoonsistent  with  it,  and  taken  nlto;;ether 
the  a'lidavits  slii-w  witii  siillicieiit clearness,  the  iilate  of  allaiis  with 
n  ference  to  which  .sect.  "J'J  of  the  .Maiiitob.i,  -\ct  miMt  be  constrned. 
Now,  tliat  Hiclioii  dill'iis  from  the  eories;>ondin;.^  sect  i.n  of  the 
orijj;inal  ■onfederaiion  .\ct  in  fnir  particulars;  first,  in  the  inser- 
tion in  till  tirst  sub-section  of  th.'  words  "  oi  practice  "  to  which  po 
much  importance  lias  Incn  att.ivlied  in  ar;^uineiit  ;  seconiUy,  in  tl'.e 
oiiiisnion  of  any  clause  coiiesp  iiulinij;  to  the  .cond  sub-section  of 
the  ori.Ljinal  Act  ;  tiiirdly,  in  tlio  extension  of  the  right  to  appi'al 
to  the  (lovernor  (leii'  lal  in  Council  to  acts  or  decisions  of  the  l*ro- 
viiiiial  Lej,'id!afuie  ;  and  foiuthly,  in  tiie  rij^dit'  f  appeal  beiiij,' j^iven 
absolutely  and  not  conditionally  upon  the  previous  existence  or 
sub8ei|uent  eitjiblisiiuieut  of  a  Hystem  of  aeparato  or  dissentient 
schools. 

And  hero,  I  must  .say  with  reforonce  to  an  anjuinent  that  the 
third  sub-8e«  t.  of  sect.  li.'J  <if  tho  uriuinal  Act  ia  ono  applicable  to 
the  whole  of  the  IMoviiuis  of  the  Dominion,  and  therefore,  by  the 
terms  of  the  sec  >iid  seilion  ui  the  Manitoba  Act,  to  be  reail  into  ijie 
latter  Act,  in  addition  to  sect.  22  of  tho  lattor,  that  thia  '22nd  aect. 
gives  [lower  to  the  lAgislature  to  Miake  laws  in  relation  to  education, 
Bubject  and  according  to  certain  provisiiviia,  ami  that  if  the  reading 
into  tho  Act  of  any  portion  of  the  original  aect.  iili  would  involve 
either  an  oxleiisioii  or  a  limiiatii  ii  of  the  powurs  of  the  I'rovinuiul 
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Lej,'isl!iture  l^eyinul  those  tixi'd  liy  tho  tonna  of  tliis  22iul  sect,  tlu-re 
w<niM  !m^  an  int'oM.<iate'-.rv  w  itli  tlu'  Miiiiitol.-i  Act,  whicli  is  exclink-il 
liy  tln'  ixpK's^  reriiis  ot  its  si'coud  section.  The  course  ot  the  li'^'is- 
lation  jiiid  the  meaiiini,'  of  the  lirst  stiitute,  are  of  tlie  <^reatest  iui- 
[lortance  in  niieriiri-tihu'  thi'  second,  Imt  I  canimt  consider  any 
portion  of  till-  M.'hil  s<Tt.  of  the  funncr  tn  lie  incorporated  into  the 
.secontl  Act. 

Tlie  tirst  i|iiestioii  u'ltuially  ^irisinu'  is.  as  ti  wlK'tiuT  the  I'uMic 
\'2'M]  Schools  Act  itseif  ertuntvs  u  system  of  dciioiiiinaMonal  schools, 
or  assinnes  to  eoiiiji'l  .mry  cl.'iss  to  sii|ip'iii  iiiiii>iiiinatioMal  schools 
other  th;tM  I  lii'ii"  o'.Mi.  i  p«';i  th'-  fiici'  <>i  the  statute  it  doe.s  not. 
Tlie  atlida\it  of  his  (!i  •  the  .\rciiliisliip|i,  liowiver,  appears 
to  !)(■  iiiteiHied  to  l.-n  a  fouiidatiot'  I'-'V  an  aiirmneiit,  that  wliat  are 
called  in  this  .\ct  "  i'nl)lic  Schools,"  are  really  .-schools  of  a  I'rote.s- 
taiit  dcMoiiiinatiojial  character,  althoiii,'li  the  .Ad  upon  its  face  tie- 
dales  tl'.at  tliey  are  lo  \>r  uiisectaiiaii. 

.\fti'r  sottiii;.,' foll'.i  the  ihipnMaiue  which  Ivi'iuan  ( "atholiis  atl.ich 
to  tlie  coiiihinatioii  .if  icli'^JMin  witli  secular  iustruetion  ;  iln'  use  of 
reli';ioiiH exercises  in  the  schools  ;  the  supervision  of  tlu'  ( 'huivh  over 
the  schools;  tiie  tniitiiii'^ofthiir  children  in  the  doct  lines  and  faith  of 
their  Church;  the  appoinlineiit  of  tia'iuis  who  are  not  only 
iiiciiihera  of  tliat  Church.  Imi  also  ihoiouuhly  iuiiuied  with  its  prin- 
ciples and  i'.iith.  and  who  ivcoL.'iiise  its  spiritual  iiulliority  and 
coiif  nil  to  its  direction  :. lid  till' use  of  a  eel  Iain  class  of  te\t-liooks, 
he  Lfoi;*  oil  to  f<ay.  that  theCliiircii  re;,'ards  the  schools  pro\  ided  for 
by  tlu' IVililic  Schoois  A<-t  "•asuidil  for  the  pur[io.se  of  ediicatiie^ 
their  children  and  ihe  children  of  liouian  Catholic  parents  \Niil  not 
attend  s.icli  schools,"  l.iif  that  "  I'rolestaiits  are  .satislii-d  with  the 
.system  of  e.tu'alioii  ]iro\i.leil  fo;  \>y  l!ie  said  .'ct,  jind  are  jicrfcctly 
willing  t<' s.  lid  their  ihiidreii  to  the  schools  estahlished  ami  pro- 
vided for  hy  t!ie  said  .\cl  ;  "  th.il  "  sucli  .schools  are,  in  f.ict,  similar 
in  all  ii'Hpccts,  to  the  s-.hools  maiiilaiiied  liy  the  I'rotestants  under 
the  le<jiislation  in  force  immeiliafely  piior  to  the  jiassai,'*'  of  the  s.iiil 
Act.  '  Ho  then  proceeds  :  '•The  main  and  fundaiiniital  dilhreiice 
between  Protestants  and  lloinan  CatholicH  with  ii-fi'ieiice  to  educa- 
tion is,  that  while  many  I'roiesianis  would  like  ediuatioii  to  he  of 
a  moll' distinctly  religious  character  (hall  that  provided  for  l»y  the 
said  .\ct,  yet  they  are  content  with  that  which  is  so  |»rovi<le<l,  and 
have  no  conscientioas  scruples aj,'ai list  si  ch  a  system  ;  the  C.afholics, 
['JIT)]  on  the  other  hand,  insist  upon  eilucation  heiiij^  thiu-ouglily 
jiermeateil  with  reliijion  .md  reli;,'ious  aspectH.  ' 
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ill  so  fur  as  there  is  uiiy  lUiUiTiiil  in  rcjil}-  to  tliis  filliil.-u  it.  it  doos 
imt  ajijH'.ir  {'<  In-  cotit radicti'rl.  Iiulei-tl,  it  kol-ihh  ratlicr  tn  In-  sup- 
l"irt('il  upon  Matfiial  piints  as  i-ci^iinls  tlic  inlliDivnls  of  tin.-  I'roH- 
liyt"ri.'n  t'limcli  l>y  tin- aiiidavil  of  the  Ki^v.  Dr.  I'.iycu. 

lifiv,    ImviJVLT.    I    rannot    roni.-civ«t   niyKi'lf   to  In-  lioinid  l>y.  nr 


oniilinu.l  tt 


o  aflidavif   evidrtii-e, 


I 


am  intorpivlini,' HlalutoH,  luu 


lin 


;o  iloiii;,'  [  am  at  lihi'ity  to  takt'  judicial  tiotin-  of  flic-  riromnstances 
\  it];  jv.sjioct  t<»  wlii'.Ii  tln'V  aru  to  In;  conHtriK:d.  J  do  not  aay  this 
iiH-auHu  \  conciMvo  timt  tlifiv  i.s  .'.nyi  liini,'  really  utitnu!  or  intundt'd 

o  mislrad  oi'  to  ;,'i\u  a  fal.su  coloiiiinu  to  Iic!icf;i  in  iniy  of  tlin 
iliidavits.      Im'.ifd   tlii-y  a)ip«'af   lo  nn    to  (ii!'cr  in  most  ii'spfc-ts  a 


Vtiy  fair  view  i 


if  the  lelatiM!  atiiliidis  of  niosl    I'loti-stanlH  uii  tho 
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Cliiifcli  a.<  a  ixidy  on  tiic  oIIht  sidi'.  I  uui  not.  Iio-Aiivcr,  oonviiicid 
that  tlirfi'  is  any  such  ^li^lim•tivl•  ditl'.uriK.'o  lictuiM'n  I'roti'st.mls 
iji'iicially  and  Hoiiinii  (.'atlioiics  iL,'i)ni-ially   upon  i  l.is  (pu'stion,  as  to 

coiistitnte   a    mark    of  (k'noininational   division   and    I akir  what 

Would  onliniirily  lio  tfruud  iiou-di'u<imin.it  ioual  siliools,  ri-ally 
"  dciiniiiiiiaiiomil  "  witliiii  tlic  nu-aniiii^  of  tliu  Maiiiiolia  Act  a»  In;- 
twciii  I'rotiistaiits  and  iJomaii  Cai  holies. 

From  111}'  uxpurii-nct;  1  would  say  thiil  vtiy  many  riotostanlH 
havf  as  stion^^  opinioiiH  upon  tho  iiup(Ut;iiU'i'  of  i  omIiiniiiL,' tvliyious 
witii  secular  Mistnictioii as UI13  Roman  I'athoiies.  in  support  uf  this 
\  iew,  I  iicer}  only  refer  to  the  ii^:iorl  of  the  Royal  Commission,  ap- 
pointoil  in  1HS(»,  t..  ini|uire  into  the  working,'  of  tlie  Kleineiitary 
Kducatioii  Act  in  En-^d,  :id  and  Wales. 

The  dilHciilty  lies  in  arrivint,' at  any  at,'rei'menl  upon  the  nature 
and  extent  of  the  ruli;^ioiis  traiiiin;.;,  iind  socuriiiL;  that  it  slni  1  ho 
iMitisfactorily  conduct e<l. 

To  insiiru  the  litter,  iiioht  Ilcunuii  Catholics,  and  very  many 
Protestants,  desire  to  havi-  the  i-ducation  of  the  young  coiuhicted  in 
[2*<M>J  denoiiiiiiatioMiil  hcIiooIb  under  the  control  of  those  coiiiiectud 
with   their   respective  c 
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les. 


The  evidence  of  this  is  found  in 
the  existence  and  niaintenance  of  just  such  denominational  schools 
wholly  apart  from  iiiHtitiitions  of  a  collegiate  character  to  which 
reference  was  inatle  in  AV  jnut(  lininixl  (1),  and  which  are  inaiii- 
taiiied  by  Protestants  and  attended  hy  children  of  Protestants  iu 
all  parts  of  Canada  an  elsewhere. 

(1)  1  FugHley  273  ;  ante  vel.  2,  p.  445. 
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Till!  i|iu'itiim  wlu'tlicr  wholly,'  m-  Imw  far  the  iml)lic  schDma 
shuiilil  l)u  >levf)ti.'(l  to  .si'c!il;ir  tiaiiiiii;,'  i:i  a  i;imv"  <tiK',  iii»om  \.hicli  I 
Imvo  not  tiiiw  to  iiNprefH  an  <)i»iiii<>ii.  l)iit  it  is  imju.H.sildc  u<.t  to  seo 
that  tliero  is  iiiiuli  ri'a-^oii  to  ht-liivo  that  tlie  noiiRectHriiin  »y«t<Mii 
teiuls  to  tht!  exc  usion  fnmi  thcs.linMln  i,f  tlio  ivliufious  instruction, 
to  which  HO  many  naturally  atta-'Ii  the  '^rci.fi'st  iini>ortanci- ;  or  to 
make  till!  rclii,'io)i.H  isxciviscK  an'l  Irainin-j;  confonn  to  tlir  views 
of  fill'  iiiajot  ity  in  tin-  Stnte.  Mtil  ii'  Ihc  school  authorities  act  iin- 
proiicriy,  oi'  witlioiit  |»i'o])ir  jii- eminent,  ivlii,'ious  exercises  iKiu\ 
ti-ainin^as  oM'ensiv  e  to  many  I'votestanlsaa  toaiiy  Uouian  Cat  holies 
may  find  tlu-ir  way  into  ilic  S'diool.s. 

The '•:>nti-o\evsy  is  an  olil  oin\  ami  it.;  wIioK'  history  a] ipears  to 
shew  that  it  \a  one  hetwcfii  (leuu.niiri' ioiial  nwl  non-iluiioiuiiia- 
tional  si.-Iioois.  .Mill  tliat  tho.s,-  estahlisheil  ninlfi  liie  I'uh'.ie  Seliools 
Act  are  not  ileiiouiinaf  ionul  in  the  seii.se  of  that  e.>niro\  >-rsy,  or  of 
the  INTanitolia  Act,  or  the  llritish  Nortli  America  Act,  lSi.7,  which 
nuist  he  ileoiiii'il  to  w;ie.il<  with  ri  ference  to  tliat  coiupivi-rsy. 

These  views  are  si'.|i|iMiti'il  l>y  tli<'  jmh/nRMit  in  the  New  llruns- 
wic!<  ease  hefore  refirieil  to,  the  ar'^anii  nt  in  vvhieh  I  .shall  not  novs 
ilelay  to  repeat.  I  am  n<«l  .iw.ire  of  tlm  existence  of  any  uxtendeil 
report  of  (In;  iijiininns  of  the  .liitlieial  t'oinmiftee  of  the  Privy 
Council  in  that  case,  'i'he  only  leii'ienee  to  the  appeal  that  I  have 
HiH'U  is  that  foiinil  i:i  li  C'artwri;,'lit'H  Cases  on  the  15.  N.  .V.  -Vet,  ;*r 
pa','e  4">.  which  purports  to  have  heeii  taki-n  from  the  J.omiIou 
Tiim-s  of  ihe  IStli  of  .inly.  IS7-1  ;in<i  whi.li  states  ineri-ly  that. 
**  Lord  Justice  .lames,  after  confi-rrin';  with  tlu' other  mfiiiltei's  of 
tho  Couimiitee,  j^ave  juil'.(iiieiit  witlioul  ealliii'^  upon  tin-  ivspon- 
f2!>7]  dents,"  mhI  that  "  iluir  Lordships  concurred  in  tin-  opinions 
of  the  C'oi:rr  helow,  and  v.nuid  advisr  Her  Majeslv  that  rlu- appeal 
]»e  di.smissed  with  costs." 

Now.  the  ri'.,dits  and  piivilei^cs  proiiTted  hy  the  first  .Huh-sect ion 
are  those  with  respect  to  lienominaliou.-il  schools  which  ho|iu>  l-Ihhh 
or  classes  of  pmsous  h.ad  liefori'  the  union. 

I  h.ave  shewn  how  it  may  he  s.iiil  that  the  rii,dit  to  oht.ain  im- 
munity from  taxation  for  tile  support  oi  the  couimon  sclii"'l.s,  in 
the  <dd  I'rovini-e  of  Caiiaila,  could  lie  said  to  hi;  a  riylit  or  privilege 
with  respect,  to  denominational  scIioiiIk,  and  to  havr  in-fii  ponsrssed 
by  chvs.ses  of  persons.  It  is  to  ho  noticed  that  it  w.is  enjoyi-d.  not 
AS  directly  dependent  upon  lu-lief  in  d<'n<M.i<national  hcIpmiIs  as  the 
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only  proper  system,  or  upi«ii  support  of  any  Imt  the  Stiite  .system  of 
sepaiiite  or  (liHseiitiunt  selioois.  .'iml  only  if  suili  sluxiM  W-  estab- 
lished ;inil  kept  up,  wliicli,  it  tliere  were  not  sutlicient  of  the 
re<|ui»ite  rolii^ious  views  or  desirous  of  m:kintaiiiinir  tlu-ui  eouM  not 
l»y  law  he  done  in  Upper  Canada  or  in  pnictice  in  either  portion 
of  the  Piiivince. 

Hut  under  the  state  of  atVaira  existiny  here  hefore  the  union  with 
Canada,  there  was  simply  an  ahsenee  of  any  law  retjuiriuix  .-ny 
j'eison  to  coiitrihute  to  the  support  of  sehools.  It  was  not  dejien- 
deiit  upon  or  conneeted  with  denominational  schools,  and  cannot 
he  said  to  have  Keu  either  hy  law  ;..  ,inietice  a  riu'lit  or  privile^^o 
with  respeet  to  denominational  sehools. 

But  it  is  necessary  t  >  consider  whether  the  Puhlio  Schools  Act  in 
cousoijuence  of  its  etlect  upon  denominational  schools  themselves, 
or  the  [iractice  of  estahlishim^.  maintaining,  and  h.iviiiL,'  their 
children  educated  in  denomination.il  schools,  which  is  shewn  to 
have  heen  exercised  hy  certain  d.ks.se.s  hefoiv  the  union,  prejudi 
cially  atl'ecta  any  riyht  or  privilege  in  respect  of  such  schools  which 
these  classes  had  at  the  union. 

The  Act  in  no  way  luohihits  attendance  upon  or  the  maintenance 
of  denominational  schools,  or  attempt.s  to  make  uttend.ince  upon 
the  puhlic  schools  compulsory  ;  it  is,  however,  sug;^ested  that  the 
[2'.*8]  Act  jirejudicially  affects  sueh  riijhl*  or  privilei,'es  in  two  ways. 
First,  hy  estahlisliini;  in  cotupetition  with  the  denominational 
schools  a  sy.stem  of  free  schools  supported  bj-  the  puMic  funds,  and 
therehv  placing  the  denominational  schools  at  a  i;ivat  disadvantage  ; 
and,  secondly,  l)y  witlidrawing  from  tlK-  hands  of  tho.se  who  would 
be  desirous  of  supporting  denominational  sch«H>ls  funds  which  they 
would  otlierwi.se  ilevote  to  that  purpose. 

NN  hile  in  |iractice,  the  dei\ominational  achimls  existin'.;  before  the 
union  were  not  subject  to  tie  coni|«etition  ivfeiretl  to.  it  tt;us  tpiitc 
competent  for  any  person  or  jn-i-sons  «lesii>>us  <<f  doing  so  to  «stab. 
lish  and  maint.iiii  iiiu -denominational  schools  free  or  otherwise. 
liy  right  or  privilege,  1  cannot  conceive  that  mere  .ab.sence,  in  fact, 
of  soMU'thing  which  would  render  another  thing  less  v.iluable  ia 
meant.  The  aigument  is  really  a  plea  for  the  monopoly  of  educa- 
tional privileges  by  certain  institutions  or  IxHlJesorby  institutions  or 
by  bodies  of  a  certain  character.  To  such  a  monopoly  there  was 
no  recognised  right  or  privilege,  either  by  law  or  practice.    If  there 
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wiiB  no  right  to  l)o  free  fri)m  competition  there  was  none  sucli  to  be 
free  from  the  competition  of  free  scIjooIh  or  of  those  8u]>porte(l  by 
the  State.  The  circumHtiinces  existing  in  the  uUlor  Provinces,  and 
the  general  nature  of  the  scliool  systems  in  America,  suggest  at  once 
that  it  must  have  been  onuteuiplated  in  tlio  enactment  of  tlio 
Manitoba  Act  that  tlie  Legislature  of  Manitoba  shouhl  \n;  at  liberty 
to  ustablish  a  system  of  free  non-denominational  i)ublic  .schcjols,  and 
provide  fur  their  support  by  grants  of  provincial  funds  or  <liruct 
taxation  or  by  l»oth  methotls.  Under  the  jiowers  given,  it  would 
be  I  pen  to  tlu;  Legislatiu'e  to  iiiakt;  laws  to  encourage  or  to  restrict 
education,  provideil  the  jirotected  rights  and  jirivileges  were  not 
l>rcjiidicially  aU'ected,  but  we  may  well  iissume  that  uucouram'uient 
ratiu'r  than  restrict  ion  would  be  anticipated.  Certaiidy  it  was  in- 
tendjd  to  bi;  open  to  tiie  Legislature  todetermine  in  its  wi.sdom  that 
p<»pi;iar  ignorance  is  an  i\ii,  and  lo  sii;k  to  guard  against  such  by 
[-!»!»]  [iroviding  for  all,  at  the  |>ublic  expense,  free  secular  eiluca- 
ti  in  of  such  character  as  to  it  should  .neem  proper.  It  may  be  that 
tile  opportuuiliis  thus  oll'ereil  wouM  naturally  draw  to  the  pid)lic 
schools  pupils  who  Would  othiu'wise  attend  denominational  schools 
aid  coiitril)ute  to  thesuiiport  of  the  latter  ami  thus  en.ible  tin  so  in 
chwge  of  the  Latter  to  maintiin  them  at  a  higher  degree  of  etfi- 
cimcv.  I'  ma\  be,  on  ilie  other  hand,  that  tlie  competition  would 
on  y  stimulate  the  supporters  of  denominational  scho(.ls  to  greater 
exertions  an<l  insure  a  higher  standaid  in  such  schools  ;  in  either 
vii'w,  however,  the  ellect  would  be  an  indirect  one,  and  it  would 
ratlier  be  an  eltect  upon  the  schools  themselves  an<l  their  sup- 
porters than  itpon  any  right  or  privilege  with  respect  to  such 
schools.  It  does  not  apjiear  to  luo  thai  in  the  uon-uxistence  I)eforo 
till!  union  oi  competition  of  that  character  there  can  be  recognised 
a  right  or  privilege  with  respect  to  demnuinational  schools,  exi.it- 
ing  either  by  I.iw  or  liy  practice. 

It  was,  1  thiidi.  In  yoi»d  <tiiestioi)  that  it  was  inleudetl  that 
the  Legislature  shoidd  l)e  ultle  to  make  Laws  for  providing  against 
popidar  ignomncu  as  being  an  evil,  antl  to  authorize  the  inciuring 
of  expense  for  the  ptirponi',  and  the  levying  of  taxes  to  meet  such 
expense  as  upon  :\n\  other  subject  within'its  powers.  1  am  unable, 
therefore,  to  regard  the  circumstance  that  in  some  casus  the  ex- 
pense thus  occasioned  to  individuals  may  render  them  less  able  or 
less  willivr  to  contribute  to  the  supjiort  of  denominational  schools, 
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jis  isliowiiii,'  tli.il  (lie  li!_L;isIjiti(in  |iii'jii«licinlly  atRcts  a  li^lit  i>i'  juivi- 
hyt  ill  lesjiDit  of  Hucli  Hilinols,  'I'lic  tJl'tct  is  so  iiidirui't  niul  reinotu 
lli.it  1  (.iiiiiiit  liila-  il  to  lie  wiiliiii  tlii'  Ait.  aiu)  it  i.>4  itrccisuly  thu 
wmic  t  tl'i-rt  llmt  woiilii  ln'  |iiii<liii(  d  Ky  taxation  for  otlitT  i>ur|io»e8 
williiii  till'  [towi'is  ol  ihr  hfiri.^latiiic'. 

It  is,  liiiwivi'i.  iiil;i(1  tlial  ivi'ii  tlioui,'Ii  the  natural  nii-aning  of 
I  lit-  lanmiaj.'t'  i.f  tlu'  fUaliitcs  would  It-ad  to  such  conclusions  as 
tlii'M'.  tlif  liistoi\  ot  till!  lontroviTsy  rcsin'ctini' si-parati'ordenoini- 
iiational  stlmnls  in  the  ntl.u-  I'lovinci'.s  and  clsfwheri".  and  ilie 
mode  in  wliicli  it  wan  .st't  llril  for  tin  otliir  Provinces  liy  tlie  ori>,-inal 
[;!(K>|  confi'dun;ti(.)i  Act,  aii'l  tlu'  changes  niaiK-  in  the  wording,' of 
the  IManili'lia  Act,  .shew  that  it  was  intended  that  a  more  enhuLjed 
view  of  till'  ]irot('cted  ris/hts  and  jirivilvL'e.^'  "h'-i'l'l  '".•  t^kiu. 

Now.  in  tliehist  place,  il  in  not  c>iiiv«  t  as  claimed,  tliat  the  «>ri^'inal 
Act  assiiiiiiil  tci  settle  the  (|iie:*tion  fcT  i'aiiada  ;  it  merely  u'uarded 
ri;,dit.s  and  pi'ivile'^as  aliiady  i,'iven  in  each  I'l-ovince.  In  N'ti\a 
Scotia  and  New  IJiiiuswii !..  the  (juestion  still  remains  an  >'i.enon-'. 
There  was,  then,  no  iiitiiitioii  under  the  orif,'inal  Act,  that  the 
(|Ucstion  shoidd  he  settled  for  Canada  i,'eiierally  in  favour  of  the 
immunity  of  any  class  from  taxation  for  the  support  of  non-denoiui- 
national  piililic  schools,  excepting  so  far  as  such  inununity  hid 
previously  existed  l»y  Ifiw. 

Counsel  inr  the  ap|ilicant  f(>r;,'el  that  the  ((uestion  has  Iwosidjg, 
and  that  ilien'aie  many  who  deem  it  luore  fortlje  interest  »>f  the 
•State  to  encoura<j;e  only  ime  system  of  schools,  ajid  that  thetlelinite 
settlement  of  sudi  an  ini]iort;int  (luestion  ouuht  naturally  to  he  ex- 
pressed in  clear  lanf^uai;i'.  It  was  evidently  coui-idered  tliat  the 
rights  of  minorities  in  Lowii'  Canada  should  he  extended  or  at  any 
rate  more  distinctly  pie.i'rved  sd  as  to  he  .securely  placed  ujion  tie 
same  hasis  in  Ontarin  ami  (Jiiehee.  \\  liiii,  therefore.  Parliament 
intended  to  settle  wiiat  had  not  previousl}'  heen  settled,  or  whic'» 
it  feared  had  not  pievioiisly  heen  settled,  it  did  so. 

While  the  older  Provinces  had  had  hefoie  the  union  their  own 
lefrislatures,  representative  of  popular  opiniuii  to  settle  this  ques- 
tion fiir  them,  none  such  had  existed  here,  and  it  is  ditlicult  to 
believe,  without  (liar  evidence  that  Parliament  had  considered  and 
settled  the  matter,  that  Parliament  would  have  ilcsire«l  to  preclude 
this  portion  of  Canada  from  cuuHidering  this  i|uestion  for  itself. 
The   language  of   the   Uritish   North   .America  Act  was  sutiiciently 
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tlefuMto,  havinij  rt-feruK-i-  t..  tin-  ixjiil'sh  k';,'i.Hlnt inn  of  tin-  |.itvif.u» 
Provinces,  l.ut  uitli  no  expifHH  law  luro  \i>  vhirli  iffiri-nte  O'uM 
[301]  III-  luiUJe,  it  was  firtaiiily  ii«  iniixntjint  as  in  the  •.•.•use  of 
(Jiiulnf,  to  niako  the-  position  char  if  it  was  to  Ik-  as  tin-  applicant 
contt-mls. 

I  Httacli  Vfiy  little  inipoitanti'  to  tin-  words  "  or  practice"  aj» 
(lotiiiitciy  slifwing  any  such  intention,  'liu-  jm  silion  of  uMairs  hcru 
l)efort.'  tin-  iniion  was  anomalous.  Hi  lli  tin-  e\tt  lit  if  tlic  tcrritoriiil 
jiuisdiction  of  the  Huitsoii  s  I'ay  Comiany  an«l  tlu-  nature  of  its 
authority  hail  htcn  rt'.i,'!ir<lf(l  as  vtiy  tli  nlitful.  Its  l^  virnnu-nt 
was  iTcouniscfl,  however,  as  heing  the  de  facto  one,  an<l  the  .Matn- 
tolia  .\ct  siitws  in  other  parts,  tlie  intention  to  ret Dijni.-e  what  had 
lieen  rej;ar<le<l  a.n  rijilits  under  the  ol<l  reL,'iiiie,  irrespective  of  strict 
law.  I  nder  .Hucli  circuinstaiices,  tlie  iMtrodueliou  of  tlie  word.-  was 
(|iiiti' natural,  and  I  cannot  take  tluiii  as  addiiii,'  to  I  lie  ordinarj- 
sen>e  ff  the  whole  enactment.  Tlie  chanj^e  in  the  second  suh-sectimi 
from  the  laie,'uai.'e  of  the  third  sulisection  of  the  IKird  sect,  of  the 
ori;,'iiuil  .Alt  ai»pears  to  me  inlinitely  more  important.  In  the 
oriu'inal  Act  the  apjieal  t<»  the  (iovernor-(!eneral  in  Council  was 
1,'iven  only  in  Provinces  in  which  there  had  existed,  prior  to  tlie 
tinion.  a  .system  of  sejwirate  oi'  dissentient  silionls,  or  in  whicii.such 
should  afterward:*  l»e  estaldisheii.  in  tin  lasi-of  Maiutolwi  it  was 
;,'iven  ahsojutely,  which  may  lie  claimed  to  shi-w  that  I'arliament 
contemphifed  th.kt  practically  such  a  system  had  e.visti'd  heie  hefore 
tile  union,  or  was  at  aiiv  rate  secured  Itv  the  (Irst   snli-secti-n  in 
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y   .system    of    puhlic   sdmols    which   mi'^lit   l»e 


estahlished  hy  tlie  Leijishiture.  l!  woiild  li  •  iial  uial,  too,  if  this 
were  the  idea  existin;^.  that  an  ajijieal  should  li.ue  heeii  given  from 
an  act  of  the  Legislature  as  well  as  from  an  ait  or  decision  of  a 
pro\  iiuial  aiifliority. 

Now  1  nuist  confess  that  I  have  not  accounted  .satisfactorily  to 
my  own  mind  f*r  this  change  of  langiiai.fe.  Little  attention  was 
paid  to  this  suh-section  U|>on  the  argument,  and  no  suggestion  was 
distinctly  made  upon  it.  I'lohahly  lul'ore  the  main  (|Uesfion  can 
be  considered  finally  settled,  or  upon  some  appeal  under  the  sub- 
section, a  view  maj'  Ik;  suggestetl  which  will  at  ouoe  appear  to  l>e 
the  true  oiu-.  At  present  I  can  only  suggest  the  alternative  oiu-, 
[302]  tlij'.t  it  came  abiiut  for  much  the  .same  considerations  as  the 
introduction  of  the  words  "or  practice."     It   may  well  have  beeii- 
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folt  timt  in  viow  of  the  undfti^rminutl  pnHitinn  of  iifhiirH,  and  of  the 
uhsenci)  of  cluitr and  fXpivsH  K-i^i.sljitiiin  tu  wliitli  n-fcruncu  could  bo 
made,  it  wuh  adx  isaldf  that  tin-  ii<^iit  nf  apiu^ai  should  Ik)  luon;  ox- 
tfiidud  than  in  the  ca.so  ot  tliu  otlu'i  I'lovincoM,  and  tliirt  appcarH  tu 
nil!  to  Ik!  till!  nioru  rfasonaldu  and  pi-ohahlu  uxplanation.  Now, 
ln'forc!  tilt)  luiion,  Huvcral  clas-scH  of  pi'rsons  t-M-ioisi'd  tho  privilojj[0 
of  niaintaininf^  denominational  hi-Iioo1h  in  the  territory  now  forming 
this  I'loviuci',  of  havin;,'  their  ihildreii  I'ducatud  in  thism,  and  of 
haviiiL,'  iiii'ulcattid  tht^ri-in  the  pt-i-uliar  doi-triiii's  of  their  n^spel:tivo 
(leMoMiinatioiis.  History  teaches  us  that  l)i:^'otry  has  fi'ei|Uently 
duuiuil  to  minorities  the  exercise  of  some  oi'  nil  of  these  privilej,'e9. 
Tho  rii^ht  to  continue  their  exercise  is  no  uiiiiiipoi'laiit  one.  Nay, 
if  these  privileges  weii-  attackeil,  they  winiiil  soon  appear  of  in- 
iinituly  greater  imi>ortanco  than  the  lial)ility  to  pay  taxes  fur  tho 
support  of  free  non-sectarian  piililic  schools  for  the  beiuitit  of  those 
choosing  to  take  advantage  of  tiuMii.  Taking,  then,  the  language  of 
the  riiioii  Acts  in  its  natural  sense,  important  rights  and  priviK'gos 
are  guanled.  It  is  not  necessary  to  go  beyond  their  natural  mean- 
ing in  order  to  give  otl'ect  to  any  of  the  languago  used.  I  tnko  tho 
ijueHtioii  here  raise<l  to  be  merely  that  of  tlu'  liability  of  all  proj)orty 
holders  to  be  subjected  to  e(jual  taxation  for  the  supjiorl  of  freo 
lion-Hoctarian  public  s<'hools  which  may  be  used  by  such  as  choose. 
The  right  to  immunity  froui  such  taxation  was  not,  under  tho 
original  confederation  Act,  generally  established  throughout 
Canada  in  favour  of  any  class  or  classes  ;  and  if  intended  to  bo 
ustablished  here,  <»ne  would  liavo  oxpoctod  this  to  ]h\  iinlicatod  by 
more  distinct  languago  than  is  found  in  tlu;  Manitoba  Act.  Hiiuh 
immunity  was  genenil  here  before  the  union  and  not  in  any  way 
existing  in  respect  of  denominational  schools,  or  in  favour  of  any 
class  or  classes  ;  the  denominational  schools  did  not,  by  law  or 
practice,  «;njoy  any  recognised  right  or  privilege  to  bo  kept  froo 
from  any  kiml  of  competition. 

[,'{():{]  The  burden  is  naturally  upon  those  who  Hook  to  limit  tho 
power  of  tho  Legislature  to  choose  from  time  to  time,  as  circum- 
Btancos  change,  between  a  sectarian  and  a  non-soctarian  system  uf 
public  school  education,  or  its  exercise  of  the  H<ivereign  power  of 
taxation  in  order  to  atl'ord  education  free,  if  it  thinks  it  necessary 
or  advisable  in  the  interests  of  the  I'rovince,  to  any  greater  extont 
tliun  is  naturally  involvod  in  thu  languago  uf  tho  constitution.     I 
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iiiii  uniible,  thuri'ft.ro,  to  li«.l.l  that  tlii^  Piil.Iic  ScIhx.Ib  Act,  if  eii- 
lictftl  iit  tluM.utsntnf  till-  uiiion.  Wi.iiltl  li.ivu  l)fuii  ullm  viru»  in 
t)»tiil)liHliiii>,'  this  luiW  Hysti'iii  of  sclnM.lrt  ami  m  imtlK.ri/.itiu  tho  tiixn- 
tion  comidaiiK'tl  <'f,  without  I'stul.liHhiii^  or  provitliii^  for  the 
Hiij.i.ort  of  Ht'|.Hrato  Hch.iola  for  any  dans.  I  think  that  it  was<niite 
coiii|.oti;nt  for  tho  Li'i,'i.shitiin'  to  aholinh  tlio  HyHtcin  of  sepanito 
Hi'lioolrt,  which  it  ha<l  tistaMishcil.  and  Icavr  |iartii's  t..  ivciir  to  their 
vohiufary  (Iciioininatioiial  schools  if  they  wiw  ht.  That  they  will  tlo 
so.  his  (iracr  tho  Archliishop  states.  In  so  <loiM>;,  ho  practically 
admits  that  they  arc  at  liherty  to  revert  to  tho  Hystoiii  oxistiii},' 
hofore  tlie  union.  thou<,'Ii  he  claims  that  they  will  do  so  under  cer- 
tain disadvanta<,'es.  the  indirect  causing;  of  which,  l>y  tho  adoption  of 
tho  new  system,  f  cannot  consider  to  be  within  the  savini,' chiuses 
of  tho  constitution. 

Whether  this  he  iloiu-.  or  whether  Roman  ('atholics  sulmiit  wholly 
<ir  partially,  w  ith  hcait  Imrninys  and  «liss;itisfaction,  to  the  new 
.system  of  public  scIkmiIh,  it  is  for  the  I.ej^isiature  .and  not  for  the 
courts  to  (hteiiiiino  whether  there  can  be  such  j,'rave  reusonH  of 
State  as  to  warrant  a  disregard  of  tho  complaints  of  the  mini>rity. 
On  t!u- oiie  hantl  it  lias  tho  examplo  of  other  legislaturoa  to  show 
tiiat  it  is  not  al<>ue  in  deemini,'  tho  re.iHons  sutlicieiit.  On  the 
otluf,  maiit  will  doubt  whether  huiu.an  wisdoiu  is  so  far  infallible 
as  to  warrant  al»,solute  relir.nco  upon  the  sullicioncy  of  thuso 
reasons. 

I  t.iM  liiefely  icpcat  the  lan^'uat^e  of  tho  learned  Chief  .Tustice  of 
New  Uruiiswick,  now  tiir  Chief  .lustice  of  Canada  :  "  It  may  bo 
[.'{04]  a  very  '4ie.it  Iiard.shiji,  that  a  lari.'e  class  of  persons  should  be 
forced  to  contiil)Ute  to  the  support  of  sclmols  to  whidi  they  are 
conscientiously  opposed,  or  be  shut  out  from  what  they  have 
hitiu'rto,  und(.'r  cert m  circinustancew,  enjoyed  and  be  without 
remedy  ;  but,  liy  any  sucli  cotisiderations,  courts  nf  justice  out,dit 
not  be  influi^nced  ;  hard  cases,  it  has  lieen  reiieatedly  saiil,  make 
bad  law,  and  it  lias  also  been  justly  remarked  that  if  there  is  a 
general  hardship  afl'ectiii^  a  ^'eneral  cliBs  of  cases  or  persons,  it  is  a 
consideration  for  the  Lc^'islature,  not  i>>r  a  coint  of  justice." 


1W9 

CiTT  or 
WiNNirao 

f. 
Rareitt. 

CiTT  or 

WlNNIPlO 

r. 

LOUAN. 

^^  B. 
Manitoba. 

KillAH),  J. 


^J 


.a%. 


O^ 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


1.0 


I.I 


11.25 


If  m  m 

!!:  ii£  12.0 


1.8 


U    ill  1.6 


^^ 


<P 


/>^ 


/ 


V 


/A 


Photographic 

Sciences 
Corporation 


33  WEST  MAIN  STREET 

WEBSTER,  NY.  14580 

(716)  872-4S03 


v 


iV 


f^ 


•s^ 


\\ 


4f> 

JS  <■ 


c> 


'<!* 


"9) 


l/u 


If 


156 


PRIVY   COUNCIL. 


J.  C* 

1894 

Dec.  11,12, 13, 

1895 

JaD.  29. 


r** 


PRIVY  COUNCIL. 
Brophy  and  Otheiis 


,  Appellants ; 


AND 


The  Attorney- General  of  Manitoba.  . . .  Respondent. 

On  Appeal  from  the  Suj^rcme  Court  of  Canaihi. 

[Reported  [ISOo]  A.G.  20,2.] 

Law  of  Canada — Province  of  3Ianitoha — Dominion  Statute,  S3  Vict, 
c.  3,  s.  22,  sub-ss.  2,  3 — Manitoba  Pahlic  Schooh  Act,  1S90 — 
Appeal  to  the  Governor-General  in  Council — Bemedies  against  Pro- 
vincial legislation. 

Where  the  Roman  Catholic  niinority  of  Manitoba  appealed  to 
the  Governor-iLieneral  in  Council  ai^'ainst  the  Manitoba  Education 
Acts  of  J  390,  on  the  ground  that  their  rights  and  privileges  in 
relation  to  education  had  been  atfecied  thereby  : — 

Held,  reversing  the  judgment  of  the  Supreme  Court  on  a  case 
submitted  to  it : 

(a)  That  such  appeal  lay  under  sect.  22,  sub-sect.  2,  of  the  Mani- 
toba Act,  1870,  which  applies  to  rights  and  privileges  acquired  by 
legislation  in  the  Provmce  after  the  date  thereof. 

(6)  That  the  Roman  Catholics  having  acquired  by  such  legislation 
the  right  to  control  and  manage  their  denominational  schools,  to 
have  them  maintained  out  of  the  general  taxation  of  the  Province, 
to  select  books  for  their  use,  and  to  determine  the  chai'acter  of 
the  religious  teaching  therein,  were  aflFocted  as  regards  that  right 
by  the  Acts  of  1890,  under  which  State  aid  was  withdrawn  from 

*Prc»cn<.— The  Lord  Chanckllok,  Lord  Watson,  Lord  Macnaouten, 

AND  Lord  Shand, 
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their  schools,  while  they  themselves  remained  Habit  to  local  assess-  1395 

ment  in  support  of  non-sectarian  schools  to  which  they  conscienti-  ^'"'^ 

ously  objected.                                                                    '  v, 

(r)  That    the  Governor-General  in  Council  has  iiower  to  make  -A-ttornkt- 

^  '                                                                                   '■  General 

remedial  orders  in  the  premises  within  the  scope  of  sub-sect.  3  of  of  Manitoba. 

sect.  22 — e.g.,  by  supplemental  rather  than  repealinij;  legislation. 


Statement. 


Appeal,  by  special  leave,  from  a  decree  of  the  Supreme 
Court  (Feb.  20th,  1894),  upon  a  case  referred  thereto  b}' 
the  Governor-General  in  Council,  for  hearing  and  con- 
sideration pursuant  to  the  Supreme  and  Exchequer 
Courts  Act,  (Revised  Stat,  Can.  c.  loo)  as  amended  by 
Dominion  Act,  54  Sz  55  Vict.  c.  2'),  s.  4. 

[203]  The  substantial  questions  submitted  by  that 
case  were  (I.)  whether  any  appeal  lay  to  the  Governor- 
General  in  Council  from  two  statutes  passed  b}'  the 
Legislature  of  Manitoba  in  the  year  1890,  being  53  Vict, 
c.  87,  and  the  Public  Schools  Act,  ]  890,  whereby  a  general 
system  of  non-sectarian  public  education  was  established 
in  the  place  of  the  denominational  system  that  had 
previously  existed ;  (2.)  whether  the  Gbvernor-Genei'al 
in  Council  had  power  to  make  the  declarations  or 
remedial  orders  which  were  asked  for  in  certain  mem- 
orials that  had  been  presented  to  him. 

The  memorialists  complained  that  their  rights  and 
privileges  in  relation  to  education  had  been  affected  by 
the  two  statutes  before  mentioned,  and  asked  for  a 
declaration  that  such  rights  and  privileges  had  been 
prejudicially  affected  thereby ;  and  that  the  Governor- 
General  in  Council  should  give  such  directions  and  make 
such  remedial  orders  for  the  relief  of  the  Roman  Catho- 
lics of  the  Province  of  Manitoba  as  to  His  Excellency  in 
Council  might  seem  tit. 

The  Supreme  Court  of  Canada  (Strong,  C.  J.,  Fournier, 
Taschereau,    Gwynne,  and    King,  JJ.)  after  argument 
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1896        decided  by  a  majority  that  no  such  appeal  lay  from  the 

Bbophy      said  statutes :  Strong,  C.  J.  and  Taschereau  and  Gwynne 

Attorney-    ^J-  ^^Id   that  no  appeal  lay,   and  that  the  Governor- 

Manitoba.  Greneral  in  Council  had  not  the  power  to  make  the  orders 

Statement     ^^^^^^^  ^^r  :  Fournier  and  King,  JJ.  were  of  the  contrary 

opinion. 

Manitoba  joined  the  Union  in  1870,  upon  the  terms  of 
the  Manitoba  Act,  33  Vict.  c.  3  (Dominion  Statute),  which 
Act  was  declared  valid  and  effectual  by  the  British 
North  America  Act,  1871,  34  &  35  Vict.  c.  28,  s.  5.  The 
questions  submitted  turned  upon  the  con.struction  of 
sects.  2  and  22  of  the  Manitoba  Act  and  sect.  93,  sub- 
sect.  3,  of  the  British  North  America  Act,  1867. 

Sect.  2  of  the  Manitoba  Act,  1870,  is  as  follows: 

"  2.  On  and  after  the  said  day  on  which  the  order  of  the 
Queen  in  Council  shall  take  effect  a^  aforesaid,  the  pro- 
visions of  the  British  North  America  Act,  1867,  shall, 
except  those  parts  which  are  in  terms  made  or  by  reason- 
able intendment  may  be  held  to  be  specially  applicable 
to  or  only  to  atlect  one  or  more  but  not  the  whole  of  the 
[204]  provinces  now  composing  the  Dominion,  and  except 
so  far  as  the  same  may  be  varied  by  this  Act,  be  appli- 
cable to  the  Province  of  Manitoba  in  the  same  way 
and  to  the  same  extent  as  tliey  apply  to  the  several 
Provinces  of  Canada,  and  as  if  the  Province  of  Manitoba 
had  been  one  of  the  Provinces  originally  united  by  the 
said  Act." 

Sect.  22  of  the  Act  is  as  follows : 

"  In  and  for  the  Province,  the  said  Legislature  may 
exclusively  make  laws  in  relation  to  education,  subject 
and  according  to  the  following  provisions  : — 

"(1)  Nothing  in  any  such  law  shall  prejudicially  affect 
any  right  or  privilege   with  respect  to  denominational 
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schools  which  any  class  of  persons  have  by  law  or  practice         i895 
in  the  Province  at  the  Union.  Bropht 

"(2)  An  appeal  shall  lie  to  the  Governor-General  in    attornet- 
Council  from  an}^  Act  or  decision  of  the  Legislature  of  the  ok  AiANfTOBA. 
Province,  or  of  any  provincial  authority,  affecting  any    gt^^gnt^ 
right  or  privilege  of  the  Protestant  or  Roman  Catholic 
n.inority  of  the  Queen's  subjects  in  relation  to  education. 
"(3)  In  case  any  such  provincial  law  as  from  time  to 
time  seems  to  the  Governor-General  in  Council  requisite 
for  the  due  execution  of  the  provisions  of  this  section  is 
not  made,   or  in   case  any    decision   of   the   Governor- 
General  in  Council  on  an}'  appeal  under  this  section  is 
not  duly  executed  by  the  proper  provincial  authority  in 
that  behalf,  then,  and  in  every  su  ".  case  and  as  far  only 
as  the  circumstances  of  eacli  case  require,  the  Parliament 
of  Canada  may  n)ake  remedial  laws  for  the  due  execution 
of  the  provisions  of"  this  section,  and  of  any  decision  of 
the  Governor-General  in  Council  u!ider  this  section." 
Sect.  93  of  the  British  North  America  Act,  1867,  is — 
"In  and  for  each  Province  the  Legislature  may  exclu- 
sively make    laws  in  relation  to  education,  subject  and 
according  to  the  following  provisions  : — 

"(1)  Nothing  in  any  such  law  shall  prejudicially  affect 
any  right  or  privilege  with  respect  to  denominational 
schools,  which  any  class  of  persons  have  by  law  in  the 
Province  at  the  Union.     .     .     . 

"(8)  Where  in  any  Province  a  system  of  separate  or 
dissentient  schools  exists  by  law  at  the  Union,  or  is 
[205]  thereafter  established  by  the  Legislature  of  the 
Province,  an  appeal  shall  lie  to  the  Governor-General  in 
Council  from  any  act  or  decision  of  any  provincial 
authority  affecting  any  right  or  privilege  of  the  Protest- 
ant or  Roman  Catholic  minority  of  the  Queen's  subjects 
in  relation  to  education." 
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Brophy 

V. 

Attorney- 
General 
OF  Manitoba. 


^' 


In  submitting  the  caso  referred  to  the  Supreme  Court 
the  Governor-General  in  Council  set  forth  the  evidence 
in  two  cases  called  Barrett's  Case  and  Logan's  Case  (1), 
the  effect  of  which  is  stated  in  the  judgment  of  their 
Lordships  therein.  The  following  is  a  short  summary 
Statement,     thereof:— 

At  the  time  when  Manitoba  was  a-lniitted  to  the 
Union  there  was  no  law  or  regulation  or  ordinance  with 
respect  to  education  in  force.  There  were  no  public 
schools  in  the  sense  of  State  schools,  but  there  existed 
throua'hout  the  Province  a  number  of  denominational 
schools  maintained  by  school  fees  or  voluntai}'  contribu- 
tions, and  conducted  according  to  the  tenets  of  the 
religious  body  to  ^^•hich  they  might  belong.  These 
schools  were  neither  supported  by  grants  from  the  public 
funds,  nor  were  any  of  them  in  any  way  regulated  or 
controlled  by  any  public  officials.  In  1871  however,  the 
year  after  the  admis.sion  of  iManitoba  to  the  Union,  a  law 
was  passed  which  established  throughout  the  Province  a 
system  of  <Ienominational  education  in  the  common 
schools,  as  they  were  then  called.  A  Board  of  Educij.tion 
was  formed,  which  was  to  be  divided  into  two  sections, 
Protestant  and  Roman  Catholic.  Each  section  was  to 
have  under  its  control  and  management  the  discipline  of 
the  schools  of  the  section.  Each  of  the  twenty-four 
electoral  divisions  into  which  the  Province  had  by  the 
Manitoba  Act  been  divided  was  constituted  a  school  dis- 
trict in  the  first  instance,  and  there  was  to  be  a  school 
in  each  district.  Twelve  electoral  divisions  "  comprising 
mainly  a  Protestant  population  "  were  to  be  considered 
Protestant  school  districts;  twelve  "comprising  mainly 
a  Roman  Catholic  population"  were  to  be  considered 
Roman  Catholic  school  districts.     These  schools  were  to 

(1)  [1892]  A.C.  445  ;  ante,  p.  32. 


PRIVY   C(JUNCIL. 


161 


^ 

■^ 


be  maintained  by  grants  from  the   t>Mblic  funds,  to  be         1895 
divided    equally    between  the    Protestant    and   Roman      bropht 
Catholic  schools,  and  contributions  from  the  people  of    attorwkt- 
[206]  each  school  district.     Such  contributions  might  be  of  Manitoba. 
raised  by  an  assessment  on  the  property  of  the  school    gtat^ent. 
district. 

The  laws  relating  to  education  were  modified  from 
time  to  time,  t'rom  the  year  1876  to  1890  enactments 
were  in  force  declaring  that  in  no  case  should  a 
Protestant  ratepayer  be  obliged  tt)  pay  for  a  Roman 
Catholic  school,  or  a  Roman  Catholic  ratepayer  for  a 
Protestant  school,  and  by  an  Act  passed  in  1881  it  wan 
provided  that  the  legislative  grant  should  no  longer  be 
divided  equally  between  Protestant  and  Roman  Catholic 
schools,  but  should  be  divided  between  the  Protestant 
and  Roman  Catholic  section  of  the  Board  in  proportion 
to  the  number  of  children  between  the  ages  of  five  and 
fifteen  residing  in  the  various  Protestant  and  Roman 
Catholic  school  districts. 

The  system  of  denominational  education  was  maintain- 
ed in  full  vigour  until  1890,  wlien  the  statutes  complained 
of  by  the  appellants  were  passed.  One  of  them  established 
in  the  place  of  the  Board  of  Education  a  Department  of 
Education,  and  a  board  consisting  of  seven  members, 
known  as  the  "  Advisory  Board." 

The  Public  Schools  Act,  1890,  repealed  all  previous 
legislation  relating  to  public  education,  and  enacted  that 
all  Protestant  and  Roman  Catholic  school  districts  should 
be  subject  to  the  provisions  of  the  Act,  and  that  all 
public  schools  should  be  free  schools.  At  the  option  of 
the  school  trustees  for  each  district,  religious  exercises 
conducted  according  to  the  regulations  of  the  Advisory 
Board  and  at  the  times  prescribed  by  the  Act  were  to  be 
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1895        ht.'ld  in  the  public  schools.     Tlie  relig'ions  services  were 
Bbophy      to  ]>e  entirely  non-sectarian,  and  any  pupil  whose  parent 
ArTOKNKY-    ^^1'  guardian  should  so  wish  was  to  be  disnnssed  from 
OP  Manitoua,  •'school  before  the  religious  exercises  should  take  place. 
Staten7ent.        '^^^^  ^'^^^  ^^^^^^  provided  for  the  formation,  alteration 
and  union  of  school  districts,  for  the  election  of  school 
trustees,  and  for  levyinj^  a  rate  on  the  taxable  property 
in  each  school  district  for  school  purposes.     A  portion  of 
the  legislative  grant  for  educational  purposes  was  allotti^d 
to  public  schools,  but  no  school  was  to  participate  in  the 
grant   unless  it   were  conducted    according    to  all    the 
provisions  of  the  Act  and  the  regulations  of  the  Depart- 
ment of  Education  and  of  the  Advisory  Board. 

[207]  E.  Blake,  Q.  C.  and  /.  S.  Ewart,  Q.  C,  of  the 
Canadian  Bar,  for  the  appellants,  who  represented  the 
Roman  Catholic  minority  of  the  Queen's  subjects  in  the 
Province  ot  Manitoba,  contended  (1.)  that  the  appeal  was 
admissible  ;  (2.)  that  the  Governor-General  in  Council 
could  and  ought  to  have  given  appropriate  relief.  In 
Barrett's  and  Logans  Gases  (1)  the  validity  of  the  Public 
Schools  Act,  1S90,  was  assailed  as  ultra  vires,  having 
regard  to  sect.  22,  sub-sect.  1  of  the  Manitoba  Act, 
1870.  Here  its  validity  is  assumed,  but  it  is  contended 
that  an  appeal  lies  to  the  Governor-General  in  Council  to 
rectify  its  provisions  as  transgressing  the  restrictions 
contained  in  sub-sect.  2,  which  sub-sect,  is  inharmony  with 
sub-sect.  3  of  sect.  93  of  the  Imperial  Act  of  1867.  There 
are  several  marked  distinctions  of  the  same  character 
between  sub-sects.  1  and  2  of  the  Manitoba  Act  and  also 
between  sub-sects.  1  and  3  of  sect.  93  of  the  Act  of  1867. 
They  shew  that  sub-sect.  1  of  each  section  relates  to  a 
<lifterent  class  of  cases  and  to  a  different  condition  of 
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things  from   that  dealt  with  by  the   hiter  Hub-section.         1395 
For  example  sub-sect.  1  of  the  Manitoba  Act  refers  to  a      broi'hy 
light  or  privilege  v.nth  respect  to  denominational  schools    attornkt- 
of  any  class  of  persons,  whether  constituting  a  majority  qk SfrNlTOBA. 


of  the  population  or  not,  existing  by  law  or  practice  at 
the  date  of  the  Union,  and  to  cases  in  which  such  riglit 
has  been  prejudicially  affected.  Sub-sect.  2  on  the  other 
hand,  refers  to  a  right  or  privilege  in  relation  to  educa- 
tion of  a  particular  class,  namely,  a  Protestant  or  Roman 
Catholic  minority,  whether  existing  at  the  date  of  the 
Union  or  created  thereafter,  and  to  cases  in  which  such 
right  has  been  affected  in  any  way,  including  cases  in 
which  the  relative  status  was  altered,  even  though  the 
actual  position  of  the  minority  was  not  changed  for  the  v. 
worse.  The  cases,  therefore  are  broadly  distinguished  in 
which,  on  the  one  hand,  legislation  is  void  as  ultra  vires, 
and  in  which,  on  the  other,  legislation  though  intra  vires 
yet  affects  the  rights  and  privileges  of  a  class.  In  the 
former  case  no  appeal  is  required.  Any  one  aggrieved 
can  successfully  resist  its  application.  In  the  latter  an 
appeal  of  the  kind  refused  by  the  Supreme  Court  is 
requisite,  ai)propriate,  and  useful  as  leading  to  redress  by 
[208]  supplemental  corrections  of  the  Acts  impugned. 
In  this  case  the  Manitoba  Education  Acts  passed  prior  to 
1890  confirmed  and  continued  to  the  minority  a  right  or 
privilege  in  relation  to  education  within  the  meaning  of 
sub-sect.  2  of  the  Manitoba  Act.  They  also  established  a 
system  of  separate  or  dissentient  schools  within  the  mean- 
ing of  sub-sect.  2  of  the  Act  of  1867,  sect.  93.  The 
provisions  of  the  Manitoba  Acts  of  1890  did,  on  the 
contrary,  affect  a  right  and  privilege  of  the  minority 
in  such  sort  that  an  appeal  for  redress  lay  to  the  Gover- 
nor-General in  Council.     As  regards  sub-sect.  3  of  sect. 
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1895        93  of  the  Act  of  18G7,  it  applies  on  its  true  construction 

Brophy      to  Manitoba,  for  the  general    object  of  that  Act  was  to 

Attornkt-    P^t  ^^^   ^^^®  provinces  at  whatever  date  they  entered  the 

OP  MANiTonA.  confederation  as  nearly  as  possible  on  the  same  footing. 

Argument     "^^^  Manitoba  Act  does  not  restrict  the  Act  of  1867  while 

making  it  applicable  in  a  general  way  ;  it  was  contended 

that  its  terms  are  even  wider  than  those  of  the  earlier 

Act.     It  was  not  sought  in  this  appeal  for  any  declaia- 

tion  as  to  the  extent  of  the  relief  to   be  granted   by  the 

Governor-General ;    a  ruling  was  desired   that   ho   haii 

jurisdiction  to   hear  the  prayer  of   the  petition  and  to 

grant  appropriate  relief. 

Gozens-Hardy,  Q.  C.  Haldane,  Q.  C.  and  Bray,  for 
the  respon<lent,  contended  that  the  Supreme  Court  de- 
cided rightly.  Laws  in  relation  to  education  are  within 
the  powers  of  the  Provincial  Legislature.  As  regards  the 
Manitoba  Legislature,  those  powers  are  completely  defined 
by  sect.  22  of  the  Manitoba  Act.  Those  powers  are  not 
limited,  extended,  or  in  any  way  affected  by  sect.  1)3  of 
the  British  North  America  Act,  1867.  As  regards  sub-sect. 
3  of  sect.  93,  assuming  it  applies  just  as  it  stands  to 
Manitoba,  it  was  contended  that  this  appeal  did  not  lie 
thereunder.  The  appeal  allowed  by  that  sub-section  was 
an  appeal  from  an  "  Act  or  decision  of  any  provincial 
authority."  The  statutes  complained  of,  namely,  the 
Acts  of  1890,  are  not  Acts  or  decisions  of  a  provincial 
authority,  within  the  meaning  of  that  section,  which 
points  rather  to  executive  and  judicial  than  to  legisla- 
tive authority;  and  in  the  second  place  there  is  not  and 
there  never  has  been  a  system  of  separate  or  dissentient 
schools  established  by  law  in  Manitoba. 

[209]  But  that  sub-sect.  3  has  been  varied  by  sub-sect. 
2  of  sect.  22  of  the  Manitoba  Act.    It  therefore  does  not 
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apply,  by  virtue  of  sect.  2  of  that  Act.  The  po.sition  is 
tlii-s  :  sub-sect,  1  exhaustively  derines  the  limits  net  to 
provincial  legislative   authority.      Sub-sect.   2   contains 
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more  general  provisions,  which   should  be  rem]  &s  consis-  Q^.  Manitoba. 


tent  with  and  not  as  cutting  down  the  language  <-f  sub- 
sect.  1.  There  is  no  inconsistency  between  tho^e  sub- 
sections, and  the  latter  .should  be  so  construed  a.s  to  leave 
tiie  former  as  fully  operative  as  if  it  had  stood  alone. 
Accordingly,  under  sect.  22,  an  appeal  to  the  Governor- 
General  only  lies  when  rights  or  privileges  exi.sting  by 
law  or  practice  at  the  Union  have  been  affected.  The 
decisions  in  Barrett's  &nd  Logans  Cases  (1)  are  conclusive 
that  such  privileges  have  not  been  infringed.  On  the 
contrary  view  contended  for  by  the  appellants,  assuming 
that  rights  and  privileges  created  since  the  Union  are 
within  the  meaning  of  sect.  22,  still  the  Acts  of  1890  have 
iKjt  affected  any  right  or  privilege  of  the  Roman  Catholic 
minority  in  relation  to  education  established  by  law  or 
practice  since  that  time.  The  main  effect  of  that  legisla- 
tion was  that  all  public  schools  should  be  free  schools ; 
that  all  districts,  whether  Roman  Catholic  or  Protestant, 
should  be  subject  to  its  provisions.  Certain  non-sectarian 
religious  exercises  were  to  be  held  in  the  public  schools 
at  the  option  of  the  school  trustees.  Pupils  might  with- 
draw before  this  took  place.  No  school  which  infringed 
those  regulations  would  participate  in  the  grant.  All 
denominations  were  therefore  placed  on  an  equal  footing; 
their  special  teaching  was  impartially  excluded  from 
within  the  schools,  and  impartially  permitted  without 
the  schools.  The  Acts  between  1871  and  1890  did  not 
give  any  vested  right  or  privilege  at  all  to  the  minority 
in  relation  to  education  ;  only  contingent  and  conditional 
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rij;htsan<l  privilejjes  of  exemption  from  the  system  there- 
by estal.lishe<l.  No  doubt  the  Acts  of  1S90  repealed  all 
previous  hs^i^Iation  with  rejjard  to  education.  If  any 
appeal  lay  on  that  fjround,  it  would  be  tantamount  to 
denyinf^  the  right  inherent  in  all  lef^isiatures  of  repealing 
or  altering  its  own  lef,d.s]ation.  It  would  reiluce  the 
provincial  power  of  legislation  to  a  nullity  if  the  Gover- 
nor-General in  Council  should  be  held  to  possess  [210] 
an  arl)itiary  jurisdiction  to  review  and  rescind  at  his 
discretion,  and  without  any  reference  to  the  constitutional 
right  of  the  Province  of  Manitoba,  any  Acts  of  its  legisla- 
ture, notwithstanding  that  they  are  intra  vires  and  con- 
stitutional. 

Blake,  Q.  C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 

The  Lord  Chancellor: — 

In  the  year  1890,  two  Acts  were  passed  by  the  Legisla- 
ture of  Manitoba  relating  to  education.  One  of  these 
created  a  Department  of  Educiition  and  an  "  Advisory 
Board."  The  Board  was  to  consist  of  seven  members, 
four  of  whom  were  to  be  appointed  by  the  Department 
of  Education,  two  to  be  elected  by  the  Public  and  High 
School  teachers  of  the  Province,  and  one  to  be  appointed 
by  the  University  Council.  The  Advisory  Board  were 
empowered  (amongst  other  things)  to  authorize  tert 
books  for  the  use  of  pupils  and  to  prescribe  the  form  of 
reli,_;ious  exercises  to  l>e  used  in  schools. 

The  other  Act  which  was  termed  "  The  Public  Schools 
Act  "  established  a  system  of  public  education  "  entirely 
non-sectarian "  no  religious  exercises  being  allowed 
except  tho-e  conducted  according  to  the  regulations  of 
the  Advisory  Eoanl.     It  will  be  necessiry  hereafter  to 
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retVr  «M,ino\vhiit  more  in  detail  to  tlie  provisions  of  this         1895 
Aft.  Bkopht 

The  Act  came  into  force  on  tlie  first  of  Mny,  18{)0.  By  attoknet. 
virru"  of  its  jirovisions,  by-laws  wore  male  hy  the  mun-  of  MamtoIja. 
ijipj.l  c  )iporation  of  Winnipeg',  under  whicli  a  rate  wus  J^^^J~pnt 
to  00  levied  upon  Frotestiint  and  Ronum  Catliolie  rate- 
payers  alike  for  school  purposes.  An  application  was 
thereupon  made  to  the  Court  of  Queen's  Bench  of  Man- 
itcha,  to  (luash  these  by-laws  on  the  ground  that  the 
Public  Schools  Act,  1890,  was  ultra  vires  of  the  Provincial 
Legislature,  inasmuch  as  it  prejudicially  affected  a  right 
or])riviIege  with  respect  to  denominational  schools  which 
the  Roman  Catholics  had  by  law  or  ]^.i.i'^tice  in  the  Pro- 
vince at  the  Union.  The  Court  of  Queen's  Bench  refused 
[211]  the  application,  being  of  op'.  ion  t!iat  the  .Vet  was 
intra  vires.  The  Supreme  Court  of  Ct>na'latook  a  diff- 
cijut  view ;  bat  upon  appeal  this  B  )a:  1  reversed  their 
decision  and  restored  the  judgment  of  the  Court  of 
Queen's  Bench. 

Memorials  and  petitions  were  afterwards  presented  to 
the  Governor-General  in  Council  on  behalf  of  the  Roman 
Catholic  minority  of  Manitoba  by  way  of  appeal  against 
the  Education  Acts  of  1890.  These  memurittis  and  peti- 
tions having  been  taken  int(j  consideration,  a  case  in  re- 
lation thereto  was  in  pursuance  of  the  provisions  of  the 
Supreme  and  Exchequer  Courts  Act  referre<l  by  the 
Governor-General  in  Council  to  the  Supreme  Court  of 
Canada.  The  questions  referred  for  hearing  and  consid- 
ers Lion  were  the  followinir : — 

"  (1)  Is  the  appeal  referred  to  in  the  said  memorials 
and  petitions,  and  asserted  thereby,  such  an  appeal  as  is 
admissible  by  sub-sect.  3  of  sect.  93  of  the  British  Xorth 
America  Act,  18G7,  or  by  sub-sect.  2  of  sect.  22  of  the 
Manitoba  Act,  33  Yict.  c.  3,  Canada  ? 
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"  (8)  Does  the  decision  of  the  Judicial  Committee  of  the 
Privy  Council  in  the  cases  of  Barrett  v.  The  City  of  Win- 
nipeg (1)  and  Logan  v.  The  City  of  Winnipeg  (1)  dispose 
of  or  conclude  the  application  for  redress  based  on  the 
contention  that  the  rights  of  the  Roman  Catholic  min- 
ority which  accrued  to  them  after  the  Union  under  the 
statutes  of  the  Province  have  been  interfered  with  by  the 
two  statutes  of  1890  complained  of  in  the  said  petitions 
and  memorials  ? 

"  (4)  Does  sub-sect.  3  of  sect.  93  of  the  British  North 
America  Act,  1867,  apply  to  Manitoba  ? 

"(5)  Has  His  Excellency  the  Governor-General  in 
Council  power  to  make  the  declarations  or  remedial 
orders  which  are  asked  for  in  the  said  memorials  and 
petitions,  assuming  the  material  facts  to  be  as  stated 
therein,  or  has  His  Excellency  the  Governor-General  in 
Council  any  other  jurisdiction  in  the  premises  ? 

[212]  "  (0)  Did  the  Acts  of  Manitoba  relating  to  educa- 
tion, passed  prior  to  the  session  of  1890,  confer  on  or  con- 
tinue to  the  minority  '  a  right  or  privilege  in  relation  to 
education  '  within  the  meaning  of  sub-sect.  2  of  sect.  22 
of  the  Manitoba  Act,  or  establish  a  system  of  '  separate  or 
dissentient  schools '  within  the  meaning  of  sub-sect.  3 
of  sect.  93  of  the  British  North  America  Act,  1867,  if  said 
sect.  93  bo  found  applicable  to  Manitoba ;  and  if  so,  did 
the  two  Acts  of  1890  complained  of,  or  either  of  them, 
atFect  any  right  or  privilege  of  the  minority  in  such  a 
inanniM-  that  an  appeal  will  lie  thereunder  to  the  Gover- 
nor-General in  Council?" 
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The  learned  judges  of  the  Supreme  Court  were  divided         isgs 

in  opinion  upon  each  of  the  questions  submitted.     They      brophy 

were  all,  however,  by  a  majority  of  throo  judges  out  of    ^^^J'^jfj^.^. 

five,  answered  in  the  negative.  General 

„,  ,  ,,       /-^  /-,  ^    •     r>t  •!  OF  Manitoba. 

The  appeal  to  tlie   Uovernor-ueneral  in  Council   was         — 

founded  upon  the  22nd  section  of  the  Manitoba  Act,  1870,  Judgment, 
and  the  93rd  section  of  the  British  Norl.h  America  Act, 
1867.  By  the  former  of  these  statutes  (^vhich  was  con- 
tirraed  and  declared  to  be  valid  and  effectual  by  an  Im- 
perial statute)  Manitoba  was  creai<^d  a  province  of  the 
Dominion. 

The  2iid  section  of  the  Manitoba  Act  enacts  that,  after 
the  prescribed  day  the  British  North  America  Act  shall, 
"  except  those  parts  thereof  which  are  in  terms  made  or 
by  reasonable  intendment  may  be  held  to  be  sjiecially 
applicable  to  or  only  to  atl'ect  one  or  more  but  not  the 
whole  of  the  provinces  now  composing  the  Dominion, 
and  except  so  far  as  the  same  may  be  varied  by  this  Act, 
be  applicable  to  the  Province  of  Manitoba  in  the  same 
way  and  to  the  like  extent  as  they  Jipply  to  the  several 
provinces  of  Canada,  and  as  if  the  Province  of  Manitoba 
had  been  one  of  the  provinces  originally  united  by  the 
said  Act."  It  cannot  be  questioned  therefore  that  sect.  93 
of  the  British  North  America  Act  (save  such  parts  of  it 
as  are  specially  applicable  to  some  only  of  the  provinces  of 
which  the  Dominion  was  in  1870  composed)  is  made 
applicable  to  the  Province  of  Manitoba  except  in  so  far 
as  it  is  varied  by  the  Manitoba  Act.  The  22nd  section 
of  that  statute  deals  with  the  same  subject-matter  as 
sect.  93  of  the  British  North  America  Act.  The  2nd  sub- 
section of  this  latter  section  may  be  discarded  from  con- 
[213]  sideratiou,  as  it  is  manifestly  applicable  only  to  the 
Provinces  of  Ontario  and  Quebec.  The  remaining  provis- 
ions closely  correspond  with  those  of  sect.  22  of  the 
Manitoba  Act.  The  only  diflerence  between  the  intro- 
ductory part  iind  the  1st  sub-section  of  the  two  sections,  is 
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that  in  the  Manitoba  Act  the  words  "  or  practice  "  are 
added  after  the  word  "  law  "  in  the  1st  sub-section.  The 
3rd  sub-section  of  sect.  22  of  the  Manitoba  Act  is  identical 
with  the  Uh  sub-section  of  sect.  98  of  the  British  North 
America  Act.  The  2nd  and  3rd  sub-sections  respectively 
are  the  same,  except  that  in  the  2nd  sub-section  of  the  Man- 
itoba Act  the  words  "  of  the  Legislature  of  the  proviuc  ^r" 
are  inserter]  before  the  words  "  any  provincial  authority," 
and  that  the  ord  sub- section  of  the  British  North  America 
Act  commences  with  the  words  :  "  Where  in  any  province 
a  .system  of  separate  or  dissentient  schools  exists  by  law 
at  the  union  or  is  thereafter  established  by  the  Legisla- 
ture of  the  province."  In  view  of  this  comparison,  it 
appears  to  their  Lordships  impo.ssible  to  come  to  any 
other  conclusion  than  that  the  22nd  section  of  the  Mani- 
toba Act  was  intended  to  be  a  substitute  for  the  93rd 
section  of  the  British  North  America  Act.  Obviously  all 
that  was  intended  to  be  identical  had  been  repeated,  and 
in  so  far  as  the  provisions  of  the  Manitoba  Act  differ 
from  those  of  the  earlier  statute,  they  must  be  regarded 
as  indicating  the  variations  from  those  provisions  in- 
tended to  be  introduced  in  the  Province  of  Manitoba. 

In  their  Lordships'  opinion,  therefore,  it  is  the  22nd  sec- 
tion of  the  Manitoba  Act  which  has  to  be  construed  iu 
the  present  case,  though  it  is  ot  course  legitimate  to 
consider  the  terms  of  the  earlier  Act,  and  to  take  advant- 
age of  any  assistance  they  raaj"  afford  in  the  construc- 
tion of  enactments  with  which  they  so  closely  correspond 
and  which  have  been  substituted  for  them. 

Before  entering  upon  a  critical  examination  of  the  im- 
portant section  of  the  Manitoba  Act,  it  will  be  conveni- 
ent to  state  the  circumstances  under  which  that  Act  was 
passed,  and  alsu  the  exact  scope  of  the  decision  of  this 
Board  in  the  case  of  Barrett  v.  The  City  of  Winnipeg,  (1) 
which  seems  to  have  given  rise  to  some  misapprehension. 

(1)  [1802]  A.  C    455  ;  ante,  p.  32. 
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In  1867  the  union  of  the  Provinces  of  Canada,  Nova  1895 
[214]  Scotia,  and  New  Brunswick  took  place.  Among  the  brophy 
obstacles  which  had  to  be  overcome  in  order  to  bring  attornkt- 
about  that  union  none  perhaps  presented  greater  difficulty  Genkbal 
than  the  differences  of  opinion  which  existed  with  regard  — 
to  the  question  of  education.  It  had  been  the  sulject  of  "  gmen  . 
much  controversy  in  Upper  and  Lower  Canada.  In 
Upper  Canada  a  general  system  of  undenominational 
education  had  been  establiiihed,  but  with  provision  for 
separate  schools  to  supply  the  wants  of  the  Catholic 
inhabitants  of  that  province.  The  2nd  sub-section  of  sect. 
93  of  the  British  North  America  Act  extended  all  the 
powers,  privileges  and  duties  which  were  then  by  law 
conferred  and  imposed  in  Upper  Canada  on  the  separate 
schools  and  school  tru.stees  of  the  Roman  Catholic  inhab- 
itants of  that  province  to  the  dissentient  schools  of  the 
Protestant  and  Eoman  Catholic  inhabitants  of  Quebec. 
There  can  be  no  doubt  that  the  views  of  the  Roman 
Catholic  inhabitants  of  Quebec  and  Ontario  with  regard 
to  education  were  shared  by  the  members  of  the  same 
communion  in  the  territory  which  afterwards  became  the 
Province  of  Manitoba.  They  regarded  it  as  essential  that 
the  education  of  their  children  should  be  in  accordance 
with  the  teaching  of  their  Church,  and  considered  that 
such  an  education  could  not  be  obtained  in  public  schools 
designed  for  all  the  members  of  the  community  alike, 
whatever  their  creed,  but  could  only  be  secured  in  schools 
conducted  under  the  influence  and  guidance  of  the  author- 
ities of  their  Church.  At  the  time  when  the  Province  of 
Maidtoba  became  part  of  the  Dominion  of  Canada,  the 
Roman  Catholic  and  Protestant  populations  in  the  prov- 
ince were  about  ecjual  in  number.  Piior  to  that  lime 
there  did  not  exist  in  the  territory  then  incorporated  any 
public  system  of  education.  The  several  religious  denom- 
inations had  established  such  schools  as  they  thought  fit, 
and  maintained  them  by  means  of  funds  voluntarily  con- 
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tributed  by  the  members  of  their  own  communion.   None 
of  them  received  any  State  aid. 

The  terms  upon  which  Manitoba  was  to  become  a  prov- 
ince of  the  Dominion  were  matter  of  negotiation  between 
representatives  of  the  inhabitants  of  Manitoba  and  of  the 
Dominion  Government.  The  terms  agreed  upon,  so  far  as 
education  was  concerned,  must  be  taken  to  be  embodied 
in  the  22nd  section  of  the  Act  of  1870.  Their  Lordsliips 
[215]  do  not  think  that  anything  is  to  be  gained  by  the 
inquiry  how  far  the  jtrovisions  of  this  section  place  tlie 
Province  of  Manitol)a  in  a  different  position  from  the  other 
provinces,  or  whether  it  was  one  more  or  less  advantage- 
ous. There  can  be  no  presumption  as  to  the  extent  to 
which  a  variation  was  intended.  This  can  only  be  deter- 
mined by  construing  the  words  of  the  section  according 
to  their  natural  significaticm. 

Among  the  very  first  measures  passed  by  the  Legisla- 
ture of  Manitoba  was  an  Act  to  establish  a  system  of 
education  in  the  province.  The  provisions  of  that  Act 
will  require  examination.  It  is  sufficient  for  the  present 
to  say  that  the  system  established  was  distinctly  denom- 
inational. This  system,  with  some  modifications  of  the 
original  scheme,  the  fruit  of  later  legislation,  remained 
in  force  until  it  was  put  an  end  to  by  the  Acts  which 
have  given  rise  to  the  present  controversy. 

In  Barrett's  Case  (1)  the  sole  question  raised  was 
whether  the  Public  Schools  Act  of  1890  prejudicially 
affected  any  right  or  privilege  which  the  Roman  Catholics 
by  law  or  practice  had  in  the  province  at  the  Union. 
Their  Lordohips  arrived  at  the  conclusion  that  this  ques- 
tion must  be  answered  in  the  negative.  The  only  right 
or  privilege  which  the  Roman  Catholics  thcni  possessed, 
either  by  law  or  in  practice,  was  the  right  or  privilege  of 
establishing:  and  maintaining  for  the  use  of  members  of 
their  own  Church  suchschools  as  they  pleased.  It  appeared 

(1)  [1892]  A.  C.  U5;  ante,  p.  32. 
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to  their  Lordships  that  this  right  or  privilege  remained 
untouched,  and  therefore  could  not  be  said  to  be  affected 
bv  the  legislation  of  1890.     It  was  not  doubted  that  the 
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tection  to  denominational  seliools,  or  that  it  was  proper         — 

to  have  regard  to  the  intent  of  the  Legislature  and  the      "  ^^°  ' 
surrounding  circumstances  in  interpreting  the  enactment. 
But  the  question  which  had  to  be  determined  was  the 
true  construction  of  the  language  used.     The  function  of 
a  tribunal  is  limited  to  construing  the  words  employed  ; 
it  is  not  justified  in  forcing  into  them  a  meaning  which 
they  cannot  reasonably  bear.     Its  duty  is  to  interpret, 
not  to  enact.     It  is  true  that  the  construction  put  by  this 
Board  upon  the  1st  sub-section  reduced  within  \'ery  nar- 
row limits  the  protection  affordc.l  by  that  sub-section  in 
[216]  respect  of  denominational  schools.     It  mixy  be  that 
those  who  were  acting  on  behalf  of  the  Roman  Catholic 
communit}'  in  Manitoba,  and  those  who  either  framed  or 
assented  to  the  w^ording  of  that  enactment,  were  under 
the  impression  that  its  scope  was  wider,  and  that  it  afford- 
ed protection  greater  than  their  Lordships  held  to  be  the 
case.     But  such  considerations  cannot  properly  influence 
the  judgment  of   those  who  have  judicially  to  interpret 
a  statute.     The  question  is,  not  what  may  be  suj>posed  to 
have  been  intended,  but  what  has  been  said.     More  com- 
plete effect  might  in  some  cases  be  given  to  the  intentions 
of  the  Legislature,  if  violence  were  done  to  the  language 
in  w^hich  their  legislation  has  taken  shape,  but  such   a 
course  would  on  the  whole  be  quite  as  likely  to  defeat  as 
to  further  the  object  which  was  in  view.     Whilst  how- 
ever it  is  necessary  to  resist  any  temptation  to  deviate  from         . 
sound  rules  of  construction  in  the  hope  of  more  completely 
satisfying  the  intention  of  the  Legislature,  it  is  quite 
legitimate  where  more  than  one  construction  of  a  statute 
is  possible,  to  select  that  one  which  vf\\\  best  carry  out 
what  appears  from  the  general  scope  of  the  legislation 
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Gknkkal     proceed  to  consider  the  terms  of  the  2nd  and  3rd  sub-sec- 
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—         tions  01  sect.  2:i  ot  the  Act  or  1870,  ujjon  the  construction 

u  gmen  .  ^£  which  the  (juestions  submitted  chiefly  depend.  For  the 
reasons  which  hfive  been  given  their  Lord.ships  concur 
with  tlie  majority  of  the  Supreme  Court  in  tliinking  that 
the  main  issues  are  not  in  any  way  concUided  either  by 
the  decision  in  BarrdCs  Case{'\)  or  by  any  piinciples  in- 
volved in  th)it  decision. 

At  the  outset  this  question  presents  itself.     Are  the 
2nd  and  8rd  sub-sections,  as  contended  by  the  respondent, 
and  affirmed    by  some  of  the  Judges  of  the  Supreme 
Court,  designed  only  to  enforce  the  prohibition  contained 
in  the  1st  sub-section  ?     The  arguments  against  this  con- 
tention appear  to  their  Lordships  conclusive.    In  the  tirst 
place  that  sub-section   needs  no  further  provision  to  e^  - 
force  it.  It  imposes  a  limitation  on  the  legislative  powers 
conferred.     Any  enactment  contravening  its  provisions  is 
beyond   the  competency  of  the  Provincial  Legislature, 
[217]  and  therefore  null  and  void.  It  was  so  decided  by  this 
Board  in  Barrett's  Case  (1).    A  doubt  was  there  suggested 
whether  that  appeal  was  competent,  in  consequence  of 
the  provisions  of  the  2nd  sub-section,  but  their  Lordships 
were  satisfied  that  the  provisions  of  sub-sects.  2  and  3  did 
not  "  operate  to  withdraw  such  a  question  as  that  in- 
volved in  the  case  from  the  jurisdiction  of  the  ordinary 
tribunals   of  the   country."     It  is   hardly   necessary   to 
point  out  how  improbable  it  is  that  it  should  have  been 
/         intended  to  give  a  concurrent  remedy  by  appeal  to  the 
Governor-General   in  Council.     The  inconveniences   and 
difficulties  likely  to  arise,  if  this  double  remedy  were 
open,  are  obvious.  If,  for  example,  the  Supreme  Court  of 
Canada,  and  this  Committee  on  appeal,  declared  an  enact- 

(1)  [18921  A.  C.  445;  nn^c,  p.  32. 
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nam  of  the  Legislature  of  Manitoba  relating  t<i  educa-         1895 
tion  to    be   intra   vires,   and   the    Governor-General    in      bropht 
Council   on  an  appeal  to  him  considered  it  ultra  vires,    ^^o^nkt- 

what  would  happen  ?     If  the  Provincial  Leo-i.slaturo  de-     Gknkbal 
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cliued  to  yield  to  his  view,  as  would  almost  certainly  and 

most  naturally  be  the  case,  recourse  could  only  be  had  lo 
the  Parliament  of  the  Dominion  But  the  Parliament  of 
Canada  is  only  empowered  to  legislate  as  far  as  the  cir- 
cumstances of  the  case  require  "  for  the  due  execution  of 
the  provisions  "  of  the  22nd  section.  If  it  were  to  legi'^Ute 
in  such  a  case  as  has  been  supposed,  its  legislation  would 
necessarily  be  declared  ultra  vires  bj'  the  Courts  which  had 
decided  that  the  provisions  of  the  section  liad  not  been 
violated  by  the  Legisla'^ure  of  the  province.  If  on  the  other 
hand  the  Governor-General  declared  a  provincial  law  to 
be  intra  vires,  it  would  be  an  ineffectual  declaration.  It 
could  only  be  made  effectual  by  the  actitm  of  the  Courts, 
which  would  have  for  them>;e]ves  to  determine  the  ques- 
tion which  he  decided,  and  if  they  arrived  at  a  ditierent 
conclusion  and  pronounced  the  enactment  ultra  vires  it 
would  be  none  the  less  null  and  void  because  the  Gover- 
nor-General in  Council  had  declared  it  intra  vires.  These 
considerations  are  of  themselves  most  cogent  to  shew  that 
the  2nd  sub-section  ought  not  to  be  construed  as  giving  to 
parties  aggrieved  an  appeal  to  the  Governor- General  in 
Council  concurrently  with  the  right  to  resort  to  the  Courts 
in  case  the  provisions  of  the  1st  sub-section  are  contra- 
[*218]  vened,  unless  no  other  construction  of  the  sub-sec- 
tions be  reasonably  possible.  The  nature  of  the  remedy,  too, 
which  the  3rd  sub-section  provides,for  enforcing  the  decis- 
ion of  the  Governor-General,  strongly  confirms  this  view. 
That  remedy  is  either  a  provincial  law  or  a  law  passed  by 
the  Parliament  of  Canada.  What  would  be  the  utility  of 
passing  a  law  for  the  purpose  merely  of  annulling  an  en- 
actmeiit  which  the  ordinary  tribunals  would  without  leg- 
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islation  declare  to  be  null,  and  to  which  they  would  refuse 
to  give  efTect  ?     Such  legislation  would  indeed  be  futile. 

So  far  the  matter  has  been  dealt  with  apart  from  an 
examination  of  the  terms  of  the  2nd  sub-section  itself. 
'  The  considerations  adverted  to  would  seem  to  justify  any 
possible  construction  of  that  sub-section  which  would 
avoid  the  consequences  pointed  out.  But  when  its  lang- 
uage i-4  examined,  so  far  from  })resenting  any  difficulties, 
it  greatly  strengthens  the  conclusion  suggested  by  the 
other  parts  of  the  section.  The  first  sub-section  is  con- 
fined to  a  right  or  privilege  of  a  "  class  of  persons  "  witii 
respect  to  denominational  education  "  at  the  Union,"  the 
2nd  sub-section  applies  to  laws  affecting  a  right  or  priv- 
ilege "  of  the  Protestant  or  Roman  Catholic  minority  "  in 
relation  to  education.  If  the  object  of  the  2nd  sub-sec- 
tion had  been  that  contended  for  by  the  respondent,  the 
natural  and  obvious  mode  of  expressing  such  intention 
would  have  been  to  authorize  an  appeal  from  any  Act  of 
the  Provincial  Legislature  affecting  "  any  such  right  or 
privilege  as  aforesaid."  The  limiting  words  "at  the  Union  " 
are  however  omitted,  for  the  expression  "any  class  of 
persons."  there  is  substituted  "  the  Protestant  or  Roman 
Catholic  minority  of  the  Queen's  subjects,"  and  instead 
of  the  words  "  with  respect  to  denominational  schools," 
the  wider  term  "  in  relation  to  education  "  is  used. 

The  1st  sub-section  invalidates  a  law  affecting  prejudic- 
ially the  right  or  privilege  of  "any  class  "  of  persons  ;  the 
2nd  sub-section  gives  an  appeal  only  where  the  right  or 
privilege  affected  is  that  of  the  Protestant  or  Roman 
Catholic  minority."  Any  class  of  the  majority  is  clearly 
within  the  purview  of  the  1st  sub-section,  but  it  seems 
equally  clear  that  no  class  of  the  Protestant  or  Catholic 
majority  would  have  a  locus  standi  to  appeal  under  the 
2nd  sub-section  because  its  rights  or  privileges  had  been 
[219]  affected.  Moreover  to  br'  g  a  case  within  that  sub- 
section it  would  be  essential  to  6  iiew  that  a  right  or  privi- 
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here  had  been  "  affected."  Could  tliis  be  saiil  to  be  the 
case  because  a  void  law  had  been  passed  which  purported 
to  do  something  but  was  wholly  ineffectual  ?     To  prohibit 
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prevents  its  anecting  any  rights.  — 

It  would  do  violence  to  sound  canons  of  construction    '  "  ^^°*- 
if  the  same  meaning  were  to  be  attributed  to  the  very 
different  language  employed  in  the  two  sub-sections. 

In  their  Lordships'  opinion  the  2nd  sub-section  is  a 
substantive  enactment,  and  is  not  designed  merely  as  a 
means  of  enforcing  the  provision  which  precedes  it.  The 
question  then  arises,  does  the  sub-section  extend  to  rights 
and  privileges  acquired  by  legislation  subse(|uent  to  the 
Union  ?  It  extends  in  terms  to  "  any  "  right  or  privilege 
of  the  minority  affected  by  an  Act  passed  by  the  Legis- 
lature, and  would  therefore  seem  to  embrace  all  rights 
and  privileges  existing  at  the  time  when  such  Act  was 
passed.  Their  Lordships  see  no  justification  for  putting 
a  limitation  on  language  thus  unlimited.  There  is  noth- 
ing in  the  surrounding  circumstances,  or  in  the  apparent 
intention  of  the  Legislature,  to  warrant  any  such  limit- 
ation. Quite  the  contrary.  It  was  urged  that  it  would 
be  strange  if  an  appeal  lay  to  the  Governor-General  in 
Council  against  an  Act  passed  by  the  Provincial  Legis- 
lature because  it  abrogated  rights  conferred  by  previous 
legislation,  whilst  if  there  had  been  no  previous  leo^is- 
lation,  the  Acts  complained  of  would  not  only  have  been 
intra  vires  but  could  not  have  afforded  ground  for  any 
appeal.  There  is  no  doubt  force  in  this  argument,  but  it 
admits,  their  Lordships  think,  of  an  answer. 

Those  who  were  stipulating  for  the  provisions  of  sect. 
22  as  a  condition  of  the  Union,  and  those  who  gave  their 
legislative  assent  to  the  Act  by  which  it  was  brought 
about,  had  in  view  the  perils  then  apprehended.  The 
immediate  adoption  by  the  Legislature  of  an  educational 
system  obnoxious  either  to  Catholics  or  Protestants 
11 
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Broi'hy      already  stated,  the  Roman  Catholics  and  I'rotestants  in 

Attoi'inky     ^^'"  P'^o^'^^ce  were  about  equal  in  number.     It  was  im- 

Gknkual     possible  at  that  time  for  either  party  to  obtain  legis- 

—       '  [220]  lative  sanction  to  a  scheme  of  education  obnoxious 

Judgment.    ^^  ^j^^  ^^^j^^^.     rpj^^  establishment  of  a  system  of  public 

education  in  which  both  parties  would  concur  was  pro- 
bably then  in  immediate  prospect.  The  Legislature  of 
Manitoba  first  met  on  the  loth  of  March,  1871.  On  the 
3rd  of  May  following  the  Education  Act  of  1871  received 
the  Royal  Assent.  But  the  future  was  uncertain.  Either 
Roman  Catholics  or  Protestants  might  become  the  pre- 
ponderating power  in  the  Legislature,  and  it  might  under 
such  conditions  be  impossible  for  the  minority  to  prevent 
the  creation  at  the  public  cost  of  schools  which,  though 
acceptable  to  the  majority,  could  only  be  taken  advantage 
of  by  the  minority  on  the  terms  of  sacrificing  their  cher- 
ished convictions.  The  change  to  a  Roman  Catholic 
system  of  public  schools  would  have  been  regarded  with 
as  much  distaste  by  the  Protestants  of  the  province  as 
the  change  to  an  unscctarian  system  was  by  the  Catho- 
lics. 

Whether  this  explanation  be  the  correct  one  or  not, 
their  Lordships  do  not  think  that  the  diflSculty  suggested 
is  a  sufficient  warrant  for  departing  from  the  plain  mean- 
ing of  the  words  of  the  enactment,  or  for  refusing  to 
adopt  the  construction  which  apart  from  this  objection 
would  seem  to  be  the  right  one. 

Their  Lordships  being  of  opinion  that  the  enactment 
which  governs  the  present  case  is  the  22nd  section  of  the 
Manitoba  Act,  it  is  unnecessary  to  refer  at  any  length  to 
the  arguments  derived  from  the  provisions  of  sect.  93  of 
the  British  North  America  Act.  But  in  so  far  as  they 
throw  light  on  the  matter  they  do  not  in  their  Lordships' 
opinion  weaken,  but  rather  strengthen  the  views  derived 
f  rom  a  study  of  the  later  enactment.     It  is  admitted  that 
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the  3rd  and  4tli  .sub-sections  of  sect.  9:3  (the  latter  of 
which  is,  as  has  been  observed,  identical  with  sub-sect.  3 
of  sect.  22  of  the  Manitoba  Act)  were  not  intended  to 
have  effect  merely  when  a  provincial  Legislature  had 
exceeded  the  limit  imposed  on  its  powers  by  sub-sect.  1. 
for  sub-sect.  3  gives  an  appeal  to  the  Governor-General 
not  only  where  a  system  of  separate  or  dissentient  schools 
existed  in  a  province  at  the  time  of  the  Union,  but  also 
where  in  any  province  such  a  .system  was  "  thereafter 
established  by  the  Legislature  of  the  province."  It  is 
manifest  that  this  relates  to  a  state  oi  things  created  by 
post-Union  legislation.  It  was  .said  it  refers  only  to  acts 
[221]  or  decisions  of  a  "  provincial  authority,"  and  not  to 
acts  of  a  provincial  Legislature.  It  is  unnecessary  to 
determine  this  point,  but  their  Lordships  must  express 
their  dissent  from  the  argument  that  the  insertion  of 
the  words  "  of  the  Legislature  of  the  province  "  in  the 
Manitoba  Act  shews  that  in  the  British  North  America 
Act  it  could  not  have  been  intended  to  comprehend  the 
Legislatures  under  the  words  "  any  provincial  authority." 
Whether  they  be  so  comprehended  or  not  has  no  bearing 
on  the  point  immediately  under  discussion. 

It  was  argued  that  the  omission  from  the  2nd  sub- 
section of  sect.  22  of  the  Manitoba  Act  of  any  reference 
to  a  system  of  separate  or  dissentient  schools  "  thereafter 
established  by  the  Legislature  of  the  province  "  was  un- 
ia*"ourable  to  the  contention  of  the  appellants.  This 
argument  met  with  some  favour  in  the  Court  below.  If 
the  words  with  which  the  3rd  sub-section  of  sect.  93  com- 
mences had  been  found  in  sub- sect.  2  of  sect.  22  of  the 
Manitoba  Act,  the  omission  of  the  following  words  would 
no  doubt  have  been  important.  But  the  reason  for  the 
difference  between  the  sub-sections  is  manifest.  At  the 
time  the  Dominion  Act  was  passed  a  system  of  denomi- 
national schools  adapted  to  the  demands  of  the  minority 
existed  in  some  provinces,  in  others  it  might  thereafter 
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1895  he  established  by  lejjislation,  whilst  in  Manitoba  in  1S70 
no  such  system  was  in  operation,  and  it  could  only  come 
into  existence  by  l^eing  "  thereafter  established."  The 
words  which    preface  the  right  of   appeal  in   the  Act 
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—  '  creating  the  Dominion  would  therefore  have  been  quite 
£™«nt-  inappropriate  in  the  Act  by  which  Manitoba  became  a 
province  of  the  Dominion.  But  the  terms  of  the  critical 
sub-section  of  that  Act  are.  as  has  been  shewn,  quite 
general,  and  not  made  subject  to  any  condition  or  limit- 
ation. 

Before  leaving  this  part  of  the  ca.se,  it  may  be  well  to 
notice  the  argument  urged  by  the  respondent  that  the 
construction  which  their  Lordships  have  put  upon  the 
2nd  and  3rd  sub-sections  of  sect.  22  of  the  Manitoba  Act 
is  inconsistent  with  the  power  conferred  upon  the  Legis- 
lature of  the  province  to  "exclusively  make  laws  in 
relation  to  education."  The  argument  is  fallacious.  The 
power  conferred  is  not  absolute,  but  limited.  It  is  exer- 
ciseable  only  "  subject  and  according  to  the  following  pro- 
[222]  visions.'  The  sub-sections  which  follow,  therefore, 
whatever  be  their  true  construction,  define  the  conditions 
under  which  alone  the  l*rovincial  Legislature  mav  legis- 
late  in  relation  to  education,  and  indicate  the  limitations 
imposed  on,  and  the  exceptions  from,  their  power  of 
exclusive  legislation.  Their  right  to  legislate  is  not  in- 
deed, properly  speaking,  exclusive,  for  in  the  case  specified 
in  sub-section  3  the  Parliament  of  Canada  is  authorised  to 
legislate  on  the  same  subject.  There  is,  therefore,  no 
such  inconsistency  as  was  suggested. 

The  learned  Chief  Justice  of  the  Supreme  Court  was 
much  pressed  by  the  consideration  that  there  is  an  inher- 
ent right  in  a  Legislature  to  repeal  its  own  legislative 
acts  and  that  "  every  presumption  must  be  made  in 
favour  of  the  constitutional  right  of  a  legislative  body  to 
repeal  the  laws  which  it  has  itself  enacted."  He  returns 
to  this  point  more  than  once  in  the  course  of  his  judg- 
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ment,  and  lays  down  as  a  inaxiin  of  constitutional  con- 
struction tliat  an  inherent  ri;,dit  to  do  so  cannot  bo  deem- 
ed to  be  withheld  from  a  lt'f,^islative  body  havinj:]^  its 
oriirin  in  a  written 
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m  express  words  takes  away  the  n^'ht,  and  .lo  states  it         — 

as  his  opinion  that  in  oonstruinj,'  the  Manitoba  Act  the  •^'^^^^g'"^""- 
Court  ou^jht  to  proceed  on  this  principle,  and  to  hold  the 
LcLjislature  of  that  province  to  have  absolute  powers  over 
its  own  legislation,  untrammelled  by  any  appeal  to  federal 
authority,  unless  it  could  find  some  restiiction  of  its 
rights  in  that  respect  in  express  terras  in  the  Constitu- 
tional Act. 

Their  Lordships  are  unable  to  concur  in  the  view  that 
there  is  any  presumption  which  ought  to  influence  the 
1  '  lud  one  way  or  the  other.  It  must  be  remembered 
that  the  Provincial  Legislature  is  not  in  all  respects 
supreme  within  the  province.  Its  legislative  power  is 
strictly  limited.  It  can  deal  only  with  matters  declared 
to  be  within  its  cognizance  by  the  British  North  America 
Act  as  varied  by  the  Manitoba  Act.  In  all  other  cases 
legislative  authority  rests  with  the  Dominion  Parliament. 
In  relation  to  the  subjects  specified  in  sect.  92  of  the 
British  North  America  Act,  and  not  falling  within  those 
set  forth  in  sect.  91,  the  exclusive  power  of  the  Provincial 
Legislature  may  be  said  to  be  absolute.  But  this  is  not 
[223]  so  as  regards  education,  which  is  separately  dealt 
with  and  has  its  own  code  both  in  the  British  North 
America  Act  and  in  the  Manitoba  Act.  It  may  be  said 
to  be  anomalous  that  such  a  restriction  as  that  in  question 
should  be  imposed  on  the  free  action  of  a  Legislature, 
but  is  it  more  anomalous  than  to  grant  to  a  minority 
who  are  aggrieved  by  legislation  an  appeal  from  the 
Legislature  to  the  executive  authority  ?  And  yet  thii 
right  is  expressly  and  beyond  all  controversy  conferred. 
If,  upon  the  natural  construction  of  the  language  used, 
it  should  appear  that  an  appeal  was   permitted  under 
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General  construction,  nor  do  thay  think  it  makes  any  difference 
—  '  whether  the  fetter  is  imposed  bv  express  words  or  by 
Judgment,    ngcessary  implication. 

In  truth,  however,  to  determine  that  an  appeal  lies  to 
the  Governor-General  in  Council  in  such  a  case  as  the 
present  does  not  involve  the  proposition  that  the  Pro- 
vincial Legislature  was  unable  to  repeal  the  laws  which 
it  had  passed.  The  validity  of  the  repealing  Act  is  not 
now  in  question,  nor  that  it  was  effectual.  If  the  decision 
be  favourable  to  the  appellants  the  consequence,  as  will 
be  pointed  out  presently,  will  by  no  means  necessarily  be 
the  re})eal  of  the  Acts  of  1890  or  the  re-enactment  of  the 
prior  legislation. 

Bearing  in  mind  the  circumstances  which  existed  in 
1870  it  does  not  appear  to  their  Lordships  an  extrava- 
gant notion  that  in  creating  a  Legislature  for  the  pro- 
vince with  limited  powers  it  should  have  been  thought 
expedient,  in  case  either  Catholics  or  Protestants  became 
preponderant,  and  rights  which  had  come  into  existence 
under  different  circumstances  were  interfered  with,  to 
give  the  Dominion  Parliament  power  to  legislate  upon 
matters  of  education  so  far  as  was  necessary  to  protect 
the  Protestant  or  Catholic  minority  as  the  case  might  be. 

Taking  it  then  to  be  established  that  the  2nd  sub- 
section of  sect.  22  of  the  Manitoba  Act  extends  to  rights 
and  privileges  of  the  Roman  Catholic  minority  ac(|uired 
by  legislation  in  the  province  after  the  Union,  the  next 
question  is  whether  any  such  right  or  privilege  has  been 
affected  by  the  Acts  of  1890  ?  Li  order  to  answer  this 
[224]  question  it  will  be  necessary  to  examine  somewhat 
more  closely  than  has  hitherto  been  done  the  system 
established  by  the  earlier  legislation  as  well  as  the  change 
effected  by  those  Acts. 
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The  Manitoba  School  Act  of  1871  provided  for  a  Board         1895 
of  f^ducation  of  not  less  than  ten  nor  more  than  fourteen 
members,  of  whom  one  half  were  to  be  Protestants  and 
the  other  half  Catholics.     The  two  sections  of  the  board 
might  meet  at  any  time  separately.     Each  section  was  to 
choose  a  chairman,  and  to  have  under  its  control   and      "  ^^en 
management  the  discipline  of  the  schools  of  the  section. 
One  of  the  Protestant   members  was  to  be   appointed 
superintendent  of  the  Protestant  schools,  and  one  of  the 
Catholic  members  superintendent  of  the  Catholic  schools, 
and  these  two  were  to  be  the  joint  secretaries  of  the 
board,  which  was  to  select  the  books  to  be  used  in  the 
schools,   except   those  having   reference   to    religion    or 
morals,   which  were   to  be  prescribed    by    the  sections 
respectively.     The  legislative  grant  for  corrmoi:   school 
education  was  to  be  appropriated,  one  moiet}^  to  s\ipport 
the   Protestant,  the  other  moiety  the  Catholic   schools. 
Certain  districts  in  which   the  population  was  mainly 
Catholic  were  to  be  considered  Catholic  school  districts, 
and  certain    other  districts   where  the    population   was 
mainly  Protestant  were  to  be  considered  Protestant  .school 
districts.     Every  year  a  meeting  of  the  male  inhabitants 
of  each  district,  summoned  by  the  superintendent  of  the 
section  to   which  the  distri«t  belonged,  was  to   appoint 
trustees,  and  to  decide  whether  their  contributions  to  the 
support  of  the  school  were  to  be  raised  by  subscription, 
by  a  collection  of  a  rate  per  scholar,  or  by  as-^e.^sment  on 
the  property  of  the  district.     They  might  also  decide  to 
erect  a  school  house,  and  that  tlie  cost  of  it  sliould  be 
raised  by  assessment.     In  case  the  father  or  guardian  of 
a  school  child  was  a  Protestant  in  a  Catholic  district  or 
vice  versa,  he  might  send  the  child  to  tlie  school   of  the 
nearest  disti-ict  of  the  other  section,  and  in  case  he  con- 
tributed to  the  school  the  child  attended  a  sum  equal  to 
what  he  would  have  been  bound  to  pay  if  he  had  be- 
longed to  that  district,  he  was  exempt  from  payment  to 
the  school  of  the  district  in  which  he  lived. 
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Acts  amending  the  education  law  in  some  respects 
wore  passed  in  subsequent  years,  but  it  is  not  neces- 
[225]  sary  to  refer  to  them,  as  in  1881  the  Act  of  1873 
and  these  amending  Acts  were  repealed.  The  Manitoba 
School  Act,  1881,  followed  the  same  general  lines  as  that 
of  1871.  The  number  of  the  Board  rf  Educatio)i  was 
fixed  at  not  more  than  twenty-one,  of  whom  twelve  were 
to  be  Protestants  and  nine  Catholics.  If  a.  less  number 
were  appointed  the  same  relative  proportion  was  to  be 
observed.  The  board  as  before  was  to  resolve  itself  into 
two  sections,  Protestant  and  Catholic,  each  of  which  was 
to  have  the  control  of  the  schools  of  its  section,  and  all 
the  books  to  be  used  in  the  schools  under  its  control 
were  now  to  be  selected  by  each  section.  There  were  to 
be  as  before  a  Protestant  and  a  Catholic  superintendent. 
It  was  provided  that  the  establishment  of  a  school  district 
of  one  denomination  should  not  prevent  the  establishment 
of  a  school  district  of  the  other  denomination  in  the 
same  place,  and  that  a  I*rotestant  and  Catholic  district 
might  include  the  same  territory  in  whole  or  in  part. 
The  sum  appropriated  by  the  legislature  for  common 
school  purposes  was  to  be  divided  between  the  Protestant 
and  Roman  Catholic  sections  of  the  board  in  proportion 
to  the  number  of  children  between  the  ages  of  five  and 
fifteen  residing  in  the  various  Protestant  and  Roman 
Catholic  school  districts  in  the  province  where  schools 
were  in  operation.  With  regard  to  local  assessments  for 
school  purposes  it  was  provided  that  the  ratepayers  of  a 
school  district  should  pay  their  respective  assessments  to 
the  schools  of  their  respective  denominations,  and  in  no 
case  was  a  Protestant  ratepayer  to  be  obliged  to  pay  for 
a  Catholic  school,  or  a  Catholic  ratepayer  for  a  Protestant 
school. 

The  scheme  embodied  in  this  Act  was  modified  in  some 
of  its  details  by  later  Acts  of  the  Legislature,  but  they 
did  not  fitiect  in  substance  the  main  features,  to  which 
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attention  has  been  called.     While  traces  of  the  increase         1895 
of  the  Protestant  relatively  to  tlie  Catholic  population 
may  be  seen  in  the  course  which  legislation  took,  the 
position   of  the  Catholic  and  Protestant  portions  of  the 
community  in  relation  to  education  was  not  substantially      *  — — 
altered,  though  the  State  aid  which  at  the  outset  was    ■^"'^^^nt. 
divided  equally  between  them  had  of  course  to  be  adjusted 
and  made  proportionate  to  the  school  population  which 
each  supplied. 

[22(3]  Their  Lordships  pass  now  to  the  Depr/tment  of 
Education  and  Public  Schools  Acts  of  1H90,  which  certain- 
ly wrought  a  great  change.  Under  the  former  of  these 
P.oman  Catholics  were  not  entitled  as  such  to  any  rep- 
resentation on  the  Board  of  Education  or  on  the  Advisory 
Board,  which  was  to  authorize  text  books  for  the  use  of 
pupils  and  to  prescribe  the  forms  of  religious  exercises 
to  be  used  in  schools.  All  Protestant  and  Catholic  school 
districts  were  to  be  subject  to  the  provisions  of  the  Public 
Schools  Act.  The  public  schools  were  all  to  be  free,  and 
to  be  entirely  non-sectarian.  No  religious  exercises  were 
to  be  allowed  unless  conducted  according  to  the  regula- 
tions of  the  Advisory  Board,  and  with  the  authority  of 
the  school  trustees  for  the  district.  It  was  made  the 
duty  of  the  trustees  to  take  possession  of  all  public  school 
property  which  had  been  acquired  or  given  for  public 
school  purposes  in  the  district.  The  municipal  council 
of  every  city,  town,  and  village,  was  directed  to  levy 
and  collect  upon  the  taxable  property  within  the  munici- 
pality such  sums  as  might  be  required  by  the  public 
school  trustees  for  school  purposes.  No  municipal  council 
was  to  have  the  right  to  exempt  any  property  whatever 
from  school  taxation.  And  it  was  expressly  enacted 
that  any  school  not  conducted  according  to  all  the  pro- 
visions of  the  Act,  or  the  regulations  of  the  Department 
of  Educati<jn,  or  the  Advisory  Board,  should  not  be  deem- 
ed a  public  school  within  the  meaning  of  the  law,  and 
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1895        that  such  school  should  not  participate  in  the  legislative 
grant. 

With  the  policy  of  these  Acts  their  Lordships  are  not 
concerned,  nor  with  the  reasons  which  led  to  their  enact- 
ment. It  may  be  that  as  the  population  of  the  province 
became  in  proportion  more  largely  Protestant,  it  was 
found  increasingly  difficult,  especially  in  sparsely  pop- 
ulated districts,  to  work  the  system  inaugurated  in  1871, 
even  with  tl;e  modifications  introduced  in  later  years. 
But  whether  this  be  so  or  not  is  immaterial.  The  sole 
question  to  be  determined  is  whether  a  right  or  privilege 
which  the  Roman  Catholic  minority  previously  enjoyed 
has  been  affected  by  the  legislation  of  1890.  Their 
Lordships  are  unable  to  see  how  this  question  can  receive 
any  but  an  affirmative  answer.  Contrast  the  position  of 
the  Roman  Catholics  prior  and  subsequent  to  the  Acts 
[227]  from  which  they  appeal.  Before  these  passed  into 
law  there  existed  denominational  schools,  of  which  the 
control  and  management  were  in  the  hands  of  Roman 
Catholics,  who  could  select  the  books  to  be  used  and 
determine  the  character  of  the  religious  teaching.  These 
schools  received  their  proportionate  share  of  the  money 
contributed  for  school  purposes  out  of  the  general  tax- 
ation of  the  province,  and  the  money  raised  for  these 
purposes  by  local  assessment  was,  so  far  as  it  fell  upon 
Catholics,  applied  only  towards  the  support  of  Catholic 
schools.  What  is  the  position  of  the  Roman  Catholic 
minority  under  the  Acts  of  1890  ?  Schools  of  their  own 
denomination,  conducted  according  to  their  views,  will 
receive  no  aid  from  the  State.  They  must  depend  entirely 
for  their  support  upon  the  contributions  of  the  Roman 
Catholic  community,  while  the  taxes  out  of  which  State 
aid  is  granted  to  the  schools  provided  for  by  the  statute 
fall  alike  on  Catholics  and  Protestants.  Moreover,  while 
the  Catholic  inhabitants  remain  liable  to  local  assessment 
for  school  purposes,  the  proceeds  of  that  assessment  are 
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no  longer  destined  to   any  extent   for  the  sup[)ort  of        i895 
Catholic  schools,  but  afford   the  means  of  maintaining 
schools  which  they  regard  as  no  more  suitable  for  the 
education  of  Catholic  children  than  if   they  were  dis- 
tinctively Protestant  in  their  character. 

In  view  of  this  comparison  it  does  not  seem  possible    '  "  £^° 
to  say    that   the   rights  and   privileges   of   the    Roman 
Catholic  minority  in  relation  to  education  which  existed 
prior  to  1890  have  not  been  affected. 

Taschereau,  J.  says  that  the  legislation  of  1890,  hav- 
ing been  irrevocably  held  to  be  intra  vires,  cannot  have 
"  illegally"  affected  any  of  the  rights  or  privileges  of 
the  Catholic  minority.  But  the  word  "  illegally"  has 
no  place  in  the  sub-section  in  question.  The  appeal  is 
given  if  the  rights  are  in  fact  affected. 

It  is  true  that  the  religious  exercises  prescribed  for 
public  schools  are  not  to  be  distinctively  Protestant,  for 
they  are  to  be  "  non-sectarian,"  and  any  parent  may 
withdraw  his  child  from  them.  There  may  be  many,  too, 
who  share  the  view  expressed  in  one  of  the  affidavits  in 
Barrett's  Case  (1),  that  there  should  not  be  any  con- 
scientious objections  on  the  part  of  Roman  Catholics  to 
[228]  attend  such  schools,  if  adequate  means  be  provided 
elsewhere  of  giving  such  moral  and  religious  training  as 
may  be  desired.  But  all  this  is  not  to  the  purpose.  As 
a  matter  of  fact,  the  objection  of  Roman  Catholics  to 
schools  such  as  alone  receive  State  aid  under  the  Act  of 
1890  is  conscientious  and  deeply  rooted.  If  this  had  not 
been  so,  if  there  had  been  a  system  of  pul)lic  education 
acceptable  to  Catholics  and  Protestants  alike,  the  elabor- 
ate enactments  which  have  been  the  subject  of  so  much 
controversy  and  consideration  would  have  been  un- 
necessar3^  It  is  notorious  that  there  were  acute  differences 
of   opinion   between    Catholics   and  Protestants  on  the 

(1)  [1892]  A.  C.  445;  ante,  p.  32. 
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emphasised  in  almost  every  line  of  those  enactments. 
There  is  no  doubt  eHhcr  what  the  points  of  difference 
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-—      '  of   the  Manitoba   Act   of  1870,    which    was  in  truth  a 

u  gment.    Parliamentary  compact,  must  be  read. 

For  the  reasons  which  have  been  given  their  Lordships 

are  of  opinion  that  the  2nd  sub-section  of  sect.  22  of  the 

Manitoba  Act  is  the  governing  enactment,  and  that  the 

appeal  to  the  Governor- General  in  Council  was  admissible 

by  virtue  of  that  enactment,  on  the  grounds  set  forth  in 

the   memorials  and    petitions,  inasmuch  as   the  Acts  of 

1890  affected  rights  or  privileges  of  the  Roman  Catholic 

minority  in  relation  to  education  within  the  meaning  of 

that  sub-section.      The  further   question   is    submitted 

whether  the   Governor-General  in  Council  has  power  to 

make  the  declarations  or  remedial  orders  asiied  for  in 

the  memorials  or  petitions,  or  has  any  other  jurisdiction 

in  the  premises.     Their  Lordships  have  decided  that  the 

Governor-General  in  Council  has  jurisdiction,  and  that 

the  appeal  is  well  founded,  but  the  particular  course  to 

be  pursued  must  be  determined  by  the  authorities  to 

whom  it  has  been  committed  by  the  statute.     It  is  not 

for  this  tribunal  to  intimate  the  precise  steps  to  be  taken. 

Their  general  character  is  sufficiently  defined  by  the  3rd 

sub-section  of  sect.  22  of  the  Manitoba  Act.  It  is  certainly 

not  essential  that  the  statutes  repealed  by  the  Act  of 

1890  should  be  re-enacted,  or  that  the  precise  provisions 

of  these  statutes  should  again  be  made  law.     The  system 

of  education   embodied  in   the  Acts  of   1890   no  doubt 

commends  itself  to,  and  adequately'  supplies  the  wants 

[229]  of,  the  great  maiority  of   the  inhabitants  of   the 

province.     All  legitimate  ground  of  complaint  would  be 

removed  if  that  system  were  supplemented  by  provisions 

w^hich  would  remove  the  grievance  u[)on  which  the  appeal 
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is  founded,  and  were  modified  so  far  as  might  be  necessary 
to  give  effect  to  these  provisions. 

Their  Lordships  will  humbly  advise  Her  Majesty  that 
the  question^  submitted  should  be  answered  in  the 
manner  indicated  by  the  views  which  they  have  ex- 
pressed. 

There  will  be  no  costs  of  this  appeal. 
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Judgments  ix  Supreme  Court  of  Canada. 
[Reported  22  Can.  S.  0.  R.  577.] 

Strong,  C.J.  : — 

This  case  has  been  referred  to  the  court  for  its  opinion  by  [651] 
His  Excellency  the  Governor-General  in  Council,  pursuant  to  the 
provisions  of  "  An  Act  respecting  the  Supreme  and  Exchequer 
Courts,"  Revised  Statutes  of  Canada,  chapter  135  as  amended  by 
54  &  55  Vict.  c.  25,  sect.  4. 

Six  questions  are  propounded  which  are  as  follows  : 

"  (1)  Is  the  appeal  referred  to  in  the  said  memorials  and  petitions 
(referring  to  certain  petitions  and  memorials  presented  to  the  Gov- 
ernor-General in  Council)  and  asserted  thereby,  such  an  appeal  as 
is  admissible  by  sub-sect.  3  of  sect.  93  of  the  British  North  America 
Act,  1867,  or  by  sub-sect.  2  of  sect.  22  of  the  Manitoba  Act,  33 
Vict.  (1870)  c.  3,  Canada? 

"(2)  Are  the  grounds  set  forth  in  the  petitions  and  memorials 
such  as  may  be  the  subject  of  appeal  under  the  authority  of  the 
sub-sections  above  referred  to  or  either  of  them  ? 

"Does  the  decision  of  the  Judicial  Committee  of  the  Privy  Coun- 
cil in  the  cases  of  Barrett  v.  The  City  of  Winnipeg  (1)  and  Logan  v. 
The  City  of  Winnipeg  (1)  dispose  of  or  conclude  the  application  for 
redress  based  on  the  contention  that  the  rights  of  the  Roman  Cath- 
olic minority  which  accrued  to  them  after  the  union  under  the  stat- 
utes of  the  province,  have  been  interfered  with  by  the  two  statutes 
of  1890  complained  of  in  the  said  petitions  and  memorials  ? 

"  (4)  Do'js  sub-sect.  3  of  sect.  93  of  the  British  North  America 
Act,  1867,  »pply  to  Manitoba  ? 

(1)  [1892]  A.  C.  445  ;  ante,  p.  32. 
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1895  "  (5)  Has  His  Excellency  the  Govenior-Gonoral  in  Council  power 

to  make  the  deolarationa  or  remedial  orders  which  are  asked  for  in 
the  said  memorials  and  petitions  assuming  the  material  facts  to  be 
as  stated  therein,  or  has  His  Excellency  the  Governor-General  in 
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"  (6)  Did  the  Acts  of  Manitoba  passed  prior  to  the  session  of  1890 

confer  on  or  continue  to  the  minority  *a  right  or  privilege  in  relation 
to  education  '  within  the  meaning  of  sub-sect.  2  of  sect.  22  of  the 
Manitoba  Act  or  establish  a  system  of  '  separate  or  dissentient 
schools  '  within  the  meaning  of  sub-sect.  3  of  sect.  93  of  the  British 
North  America  Act,  1867,  if  said  sect.  93  be  found  to  be  applicable 
to  Manitoba  ;  and  if  so,  did  the  two  Acts  of  1890  complained  of,  or 
either  ot  them,  affect  any  right  or  privilege  of  the  minority  in  such 
a  manner  that  an  a})peal  will  lie  thereunder  to  the  Governor-General 
in  Council '!" 

To  put  it  in  a  concise  form,  the  questions  which  we  are  called  [652] 
upon  to  answer  are  whether  an  appeal  lies  to  the  Governor-General 
in  Council  either  under  the  British  North  America  Act,  1867,  or 
under  the  Dominion  Act  establishing  the  Province  of  Manitoba, 
against  an  Act  or  Acts  of  the  Legislature  of  Manitoba  passed  in 
1890,  whereby  certain  Acts  (jr  parts  of  Acts  of  the  same  legislature, 
previously  passed,  which  had  conferred  certain  rights  on  the  Roman 
Catholic  minority  in  Manitoba  in  respect  of  separate  or  denomina- 
tional schools,  were  repealed. 

The  matter  was  brought  before  the  court  by  the  Solicitor  Gener- 
al, on  behalf  of  the  Crown,  but  was  not  argued  by  him.  On  behalf 
of  the  petitioners  and  memorialists  who  had  sought  the  intervention 
of  the  Governor-General,  Mr.  Ewart,  Q.  C,  appeared.  Mr.  Wade, 
Q.  C. ,  appeared  as  counsel  on  behalf  of  the  Province  of  Manitoba 
when  the  matter  first  came  on,  but  declined  to  argue  the  case,  and 
the  court  then,  in  exercise  of  the  powers  conferred  by  54  &  55 
Vict.,  cap.  25,  sect.  4,  (substituted  for  the  Revised  Statutes  of  Can- 
ada, cap.  135,  sect.  37,)  requested  Mr.  Christopher  Robinson,  Q.C., 
the  senior  member  of  the  bar  practising  before  this  court,  to  argue 
the  case  in  the  interest  of  the  Province  of  Manitoba,  and  on  a  sub- 
sequent day  the  matter  was  fully  and  ably  argued  by  Mr.  Ewart  and 
Mr.  Robinson. 

Theproperanswerato  be  given  to  the  questions  propounded  depend 
principally  on  the  meaning  to  be  attached  to  the  words  "any  right  or 
privilege  of  the  Protestant  or  Roman  Catholic  minority  of  the  Queen's 
subjects  in  relation  to  education"  in  sub-sect.  2  of  sect  22  of  the 
Manitoba  Act.  Do  these  words  include  rights  and  privileges  in  re- 
lation to  education  which  did  not  exist  at  the  union,  but  (in  the 
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words  of  sect.  93,  sub-sect.  3,  of  the  British  North  America  Act) 
have  been  "  thereafter  established  by  the  legislature  of  the  [053] 
province,"  or  is  this  right  or  privilege  mentioned  in  sub-sect.  2  of 
sect.  22  of  the  Manitoba  Act  the  same  right  or  privilege  which   is 
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previously  referred  to  in  sub-section  1  of  sect.  22  of  the  Manitoba  q^,  Manitoba. 
Act,  viz. :  one  which  any  class  of  persons  had  by  law  or  practice  in 
the  province  at  the  union  or  a  right  or  privilege  other  than  one 
which  the  legislature  of  Manitoba  itself  created. 

Sect.  93  of  the  British  North  America  fAct,  1807,  is  as  fol- 
lows : — 

"  In  and  for  each  Province  the  legislature  may  exclusively  make 
laws  in  relation  to  education  subject  and  according  to  the  following 
provisions." 

Sub-sect.  1  of  the  same  section  is  as  follows  : — 

"  Nothing  In  any  such  law  shall  prejudicially  affect  any  right  or 
privilege  with  respect  to  denominational  schools  which  any  class  of 
persons  have  by  law  m  the  Province  at  the  Union." 

And  sub-sect.  3  is  in  these  words  : — 

"Where  in  any  province  a  system  of  separate  or  dissentient  schools 
exists  by  lawat  the  union  oris  thereafter  establisued  by  the  legislature 
of  the  province,  an  appeal  shall  lie  to  the  Governor-General  in  Coun- 
cil from  any  Act  or  decision  of  any  provincial  authority  affecting  any 
right  or  privilege  of  the  Protestant  or  Roman  Catholic  minority  of 
the  Queen's  subjects  in  relation  to  education." 

Sect.  22  of  the  Manitoba  Act  is  as  follows : — 

"  In  and  for  the  Province  the  said  legislature  may  exclusively 
make  laws  in  relation  to  education  subject  and  according  to  the 
following  provisions : — 

"(1)  Nothing  in  any  such  law  shall  prejudicially  affect  any  right 
or  privilege  with  respect  to  denominational  schools  which  any  class 
of  persons  have  by  law  or  practice  in  the  Province  at  the  Union. 

"  (2)  An  appeal  shall  lie  to  the  Governor-General  in  Council 
from  any  Act  or  decision  of  the  legislature  of  the  Province  or  of  any 
provincial  authority  affecting  any  right  or  privilege  of  the  Protestant 
or  Roman  Catholic  minority  of  the  Queen's  subjects  in  relation  to 
education." 

It  is  important  to  contrast  these  two  clauses  of  the  Acts  in  ques- 
tion, inasmuch  as  there  is  intrinsic  evidence  in  the  later  Act  [654] 
that  it  was  generally  modelled  on  the  Imperial  statute,  the  original 
confederation  Act  ;  and  the  divergence  in  the  language  of  the  two 
statutes  is  therefore  significant  of  an  intention  to  make  some  change 
as  regards  Manitoba  by  the  provisions  of  the  later  Act, 
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It  will  be  observed  that  the  British  North  America  Act,  sect.  93, 
sub-sect.  8,  contains  the  words  "  or  is  thereafter  established  by  the 
le<(islftturo of  the  province,"     hich  wordsaro  entirely  omitted  in  the 
corresponding  section  ("sect.  22,  sub-sect.  2)  of  the  Manitoba  Act. 
Again  the  same  sub-section  of  the  Manitoba  Act  gives  a  right  of  ap- 
peal to  the  Governor-General  in  Council  from  the  legislature  of  the 
province,    as    well    as    from    any     provincial    authority,     whilst 
by    the    British    North    America    Act    the    right    of    appeal    to 
the  Governor-General   is   only  to  be   from   the  Act  or  decision 
of  a  provincial  authority.     I  can  refer  this  difl'erence  of  expression 
in  the  two  Acts  to  nothing  but  to  a  deliberate  intention  to  make 
some  change  in  the  operation  of  the  respective  clauses.      I  do  not 
see  why  there  should  have  been  any  departure  in  the  Manitoba  Act 
from  the  language  of  the  British  North  America  Act  unless  it  was 
intended  that  the  meaning  should  be  different.       On  the  one  hand, 
it  may  well  be  urged  that  there  was  no  reason  why  the  provinces 
admitted  to  confederation  should  have  been  treated  differently  ; 
why  a  different  rule  should  prevail  as  regards  Manitoba  from  that 
which,  by  express  words,  applied  to  the  other  provinces.      On  the 
other  hand  there  is,  it  seems  to  me,  much  force  in  the  consideration, 
that  whilst  it  was  reasonable  that  the  organic  l;iw  should  preserve 
vested  rights  existing  at  the  union  from  spoliation  or  interference, 
yet  every  presumption  must  be  made  in  favour  of  the  constitutional 
right  of  a  legislative  body  to  repeal  the  laws  which  it  has  itself  en- 
acted.    No  doubt  this  right  may  be  controlled  by  a  written  [656] 
constitution  which  confers  legislative  powers,  and  which  may  re- 
strict those  powers  and  make  them  subject  to  any  condition  which 
the  constituent  legislators  may  think  fit  to  impose.     A   notable  in- 
stance of  this  is,  as  my  brother  King  has  pointed  out,  afforded  by 
the  constitution  of  the  United  States,  according  to  the  construction 
which  the  Supreme  Court   in  the  well  known  Dartmouth  College 
Case  (1)  put  upon  the  provision  prohibiting  the  state  legislatures  from 
passing  laws  impairing  the  obligation  of  contracts.      It  was  there 
held,  with  a  result  which  has  been  found  most  inconvenient,  that  a 
legislature  which  had  created  a  private  corporation  could  not  repeal 
its  own  enactment  granting  the  franchise,  the  reason  assigned  being 
that  the  grant  of  the  franchise  of  the  corporation  was  a  contract. 
This  has  in  practice  been  got  over  by  inserting  in  such  Acts  an  ex- 
press reservation  of  the  right  of  the  legislature  to  repeal  its  own 
Act.     But  as  it  is  a  prima  facie  presumption  that  every  legislative 
enactment  is  subject  to  repeal  by  the  same  body  which  enacts  it, 

(1)  4  WbeatoD,  518. 
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every  stAtiitc  may  be  said  to  contain  an  inipliod  provision  that  it 
may  be  revoked  by  the  authority  which  has  passed  it,  unless  the 
ri^ht  of  repeal  is  taken  away  by  the  fundamental  law,  the  over- 
ridin*;  constitution  which  has  created  the  legislature  itself.  The 
point  is  a  new  one,  but  havint;  regard  to  the  strengtli  and  univer- 
sality of  the  presumption  that  every  legislative  body  ha^  jower 
to  repeal  its  own  laws,  and  th;it  tliis  power  is  almost  indis{>en»able 
to  the  useful  exercise  of  legislativi'  authority,  since  a  great  deal  of 
legislation  is  of  necessity  tentative  and  experimental,  would  it  be 
arbitrary  or  unreasonable,  or  altogether  unsupp«^>rted  by  analogy, 
to  hold  as  a  canon  of  constitutional  construction  that  such  an  in- 
herent right  to  repeal  its  own  Acts  cannot  be  deemed  to  be  with- 
held from  a  legislative  body  having  its  origin  in  a  written  [•j56] 
constitution,  unless  the  constitution  itself,  b}*  exprt-ss  words,  takes 
away  the  riijlit  <  I  am  of  opinion  that  in  construing;  the  Manitoba 
Act  we  ought  to  proceed  upon  tiiis  principle  and  Imld  the  legisla- 
ture of  that  i)rovince  to  have  absolute  powers  over  its  owii  legisla- 
tion, untrammelled  by  any  appeal  to  federal  authority,  unless  we 
rind  some  restriction  of  its  riglits  in  this  respect  in  expi-ess  tenus  in 
the  constitutional  Act. 

Then,  keejjing  the  rule  of  construction  just  adverted  to  in  view, 
is  there  anytliing  in  the  terms  of  sub-sect.  2  of  sect.  22,  of  the  Man- 
itoba Act  by  wliich  the  right  of  a]>peal  is  enlarged  and  an  appeal 
from  the  legislature  is  expressly  added  to  that  from  any  provincial 
authority,  whilst  in  the  British  North  America  .Act,  sect.  U3,  sub- 
sect.  3,  the  appeal  is  confined  to  one  from  a  provincial  authority 
only,  which  expressly  or  necessarily  implies  that  it  was  the  intention 
of  those  who  framed  the  constitution  of  Manitoba  to  impose  ujfon 
its  legislature  any  disability  to  exercise*  the  ordinary  powers  of  a 
legislature  to  repeal  its  own  enactments  ?  I  cannot  see  that  it  does, 
and  I  will  endeavour  to  demonstrate  the  correctness  of  this  opinion. 

It  might  well  have  been  considered  by  the  Parliament  of  the 
Dominion  in  passing  the  Manitoba  Act  that  the  words  '•  any  pro- 
vincial authority  "  did  not  include  the  legislature  Then,  assuming 
it  to  have  been  intended  to  conserve  all  vested  rights — "  rights  or 
privileges  existing  by  law  or  practice  at  the  time  of  the  union,*' — 
and  to  exclude  or  subject  to  federal  control  even  legislative  inter- 
ference with  such  pre-existent  rights  or  privileges,  this  prohibition 
or  control  would  be  provided  for  by  making  any  act  or  decision  of 
the  legislature  so  interfering  the  subject  of  appeal  to  the  Governor- 
General  in  Council. 

[657]  If,  however,  the  words  of  sect.  93,  sub-sect.  3,  "  or  is  there- 
after established  by  the  legislature  "  had  been  repeated  in  sect.  21', 
12 


1896 
Bropht 

V. 

Attobset-1 

liENKBAI.  OP 
>1.\NIT0BA. 

Sir.  C. 
Can.m>a. 

•tronpr,  C.J. 


f  .^n 


W9  r 


194 


rnivY  coi'N(  iL. 


1895 

Bboi'hv 

1'. 

Attokvkv 

GkNKUAI.  ni 

Manitoba. 

vScp.  C 
Can A HA 

Stronj?.  C.  I 


f^ 


t 


'1 


tlr»  lu'^idUture  wouKl  have  been  in  express  niid  une<|iiiv<K.-aI  tonus 
n'9tr.iiiied  from  rejKjaliiii;  laws  of  tlie  kiiul  in  <|iu'sti<>n  which  tht-y 
ha.\  tliemselves  enacted  except  upon  the  comlitinns  of  ,i  riirht  to 
apjicil  to  the  Oovenior-rJeneral.  If  it  was  intended  not  to  d<»  this 
but  only  to  restrain  the  lei^islature  of  Manitoba  from  intvrferinu' 
with  "  rights  and  privileijea"  of  the  kind  in  (|uestion  existing  at  the 
union,  this  end  would  have  l)een  attained  by  just  omitting  alto- 
gether from  the  clause  the  wortls  "orshill  have  been  thereafter 
established  by  the  legislature  of  the  province."     This  was  done. 

Next,  it  is  clear  that  in  interpreting  the  Manitoba  Act  the  words 
*'  ;*riy  ]n"ovinci:«l  authority  '"  do  not  include  t'lO  legislature,  for  tlrit 
expression  h  there  used  .is  an  alternative  to  the  *•  legislature  «.f  the 
province." 

It  is  not  to  be  presumeil  that  Manitoba  was  intended  to  be  adniif 
ed  to  the  uni  n  upon  any  ditTi-ient  terms  from  tlie  other  provinces 
or  with  rights  of  anv  greater  or  lesser  degree  than  the  other  pro- 
vinces.  Some  dillerence  may  have  been  inevitable  owing  to  the 
diflerence  in  the  pre-existing  cnditions  of  the  several  provinces.  It 
would  be  rea.sonable  to  attribute  any  diHerence  in  the  terms  of 
m  iciu  and  in  the  rii,'hts  of  the  province  to  this  and  as  far  as  possible 
by  interpretation  to  conJine  any  variation  in  legislative  ^xmers  and 
other  matters  t  •  such  reijuirements  as  were  rendered  necesiiry  by 
the  circumscaTi'jed  and  ci  ndition  of  Manitoba  at  the  time  of  the 
union. 

Now  let  us  See  what  would  be  the  eflect  of  the  constructioi;  which 
I  have  suggested  of  both  Acts — the  British  North  America  Act, 
sect.  93,  and  the  Manitoba  Act,  sect.  22, — in  their  jiractical  applica- 
tion to  the  ditierent  pr. -vinces  as  regards  the  right  of  pr.jvincial 
\*'toS]  legislatures  to  interfere  with  separate  or  denominational  schools 
to  the  prejudice  of  a  Roman  Catholic  or  Protestant  minority. 

First  then  let  us  consider  the  cases  of  (Ontario  and  Quebec,  the 
two  provinces  which  had  by  law  denominational  schools  at  the  union. 
In  these  i>io\-inces  any  law  passed  by  a  provincial  legislature  impair- 
ing anj'  right  or  privilege  in  re-sptct  of  such  denominational  schools 
would,  by  force  of  the  prohibiti-.n  co  itained  in  sub-sect.  1  of  sect.  93 
of  the  British  North  America  Act.  be  ultra  vires  of  the  legislature 
and  of  no  constitutional  validity. 

Should  the  legislatures  of  these  provinces  (Ontario  and  Quebec) 
after  confederation  have  conferred  increased  rights  or  privileges  in 
relation  to  etlucation  on  minorities,  I  see  nothing  to  hinder  them 
from  repealing  such  Acts  to  the  extent  of  doing  away  with  the 
•idditional  rights  and  privileges  so  conferred  by  their  own  legislation 
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witluiut    being  subject    tu  any    condition   of    appeal   to    federal 
authority. 

What  is  incant  by  the  term  "  provincial  iiuthority  "  i  The  Parlia- 
ment of  the  Ddniinion,  as  shewn  by  the  Manitoba  Act,  hold  that 
it  does  not  include  the  legislature,  for  in  sub-sect.  2  of  sect.  22  they 
use  it  as  an  alternative  expression  and  so  expressly  distinguisli  it 
from  the  legi.slature.  It  i?  true  the  British  North  America  Act  did 
not  emanate  from  I'le  Dominion  Parliament,  but  nevertheless  the 
construction  whieli  chat  Parliament  has  put  on  the  British  North  strong,  C.J. 
America  Act  if  not  binding  on  judicial  interpreters  is  at  least  enti- 
tled to  the  higliest  respect  and  conaidenition  (1).  Secondly,  the  words 
"  provincial  authority  "  are  not  apt  words  to  describe  the  legislature, 
and  in  order  that  a  provincial  legislature  should  be  subjected  to  an 
•ipjieal,  when  it  merely  attempts  to  recall  its  wwn  acts,  the  terms 
[<;5{>]  used  should  be  apt,  clear  and  unambiguous.  To  return  then  to 
thf  cases  of  Ontario  and  Quebec,  should  any  "provincial  author- 
ity,' not  including  in  these  words  the  legislature,  but  interpreting 
the  expression  as  restricted  to  administrative  authorities  (without 
at  present  going  so  far  as  to  say  it  included  courts  of  justice^,  by 
any  act  or  decision  affect  any  right  or  privilege  whether  derived 
under  a  law  or  practice  existing  at  the  time  of  confederation  or  con- 
ferred by  a  provincial  statute  since  the  union,  still  remaining 
unrepealed  and  in  force,  that  would  be  subject  to  an  appiial  to  the 
Governor-General. 

Secondly.  As  regards  the  Provinces  of  Nova  Scotia  and  New 
Brunswick,  those  provinces  not  having  had  any  denominational 
scliools  at  the  time  of  the  union,  there  is  nothing  in  tiieir  case  for 
sub-sect.  1  of  sect.  93  to  operate  upon.  Should  either  of  these 
pr.'vinces  by  after-confederation  legislation  create  rights  and  piivi- 
If'^'es  in  favour  of  Protestant  or  Catholic  minorities  in  relation  to 
education,  then  so  long  as  these  statutes  remained  unrepealed  and 
i'i  force  an  appeal  would  lie  to  the  Governor-General  from  any  act 
or  decision  of  a  provincial  administrative  authority  affecting  any  of 
such  rights  or  privileges  of  a  minority,  but  there  would  be  nothing 
to  prevent  the  legislatures  of  the  provinces  now  under  considera- 
tion from  repealing  any  law  which  they  had  themselves  enacted 
conferring  such  rights  and  privileges,  nor  would  any  Act  so  repeal- 
ing their  own  enactments  be  subject  to  appeal  to  the  Governor- 
General  in  Council. 

Thirdly.  We  have  the  case  of  the  Province  of  Manitoba  ;  here 
applying  the  construction  before  mentioned  the  provincial  powers 
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in  relation  to  education  would  be  not  further  restricted  but  some 
what  enlarged  in  comjiarison  with  those  of  the   other  provinces. 
Actin^^  uTioi    tlip  presumption  that  in  the  absence  of  express  words 
[000]  in  the  Act  of  the  Dominion  Parliament,  which  embodies  the 
constitution  of  the  province,  withholding  from  the  legislature  of  the 
province  the  normal  right  of  altering  or  repealing  its  own  \cts,  we 
must  hold  that  it  was  not  the  intention  of  Parliament  so  to  limit 
the  legislature  by  the  organic  law  of  the  province.     What  then,  is 
the  result  of  the  legislation  of  the  Dominion  as  regards  Manitoba  ? 
What  effect  is  to  be  given  to  sect.  22  of  the  Manitoba  Act  ?     By 
the  iirst  sub-section  any  law  of  the  province  prejudicing  any  right  or 
privilege  with  respect  to  denominational  schools  in  the  province 
existing  at  the  uni<m  is  ultra  vires  and  void.     This  clause  was  the 
subject   and   the   only   subject,    of  interpretation   in   TItc  Citij  of 
Winuip(.'(j  V.  Barred  (1)  and  tlie  poitit  there  decided  was  that  tliere 
was  no  such  right  or  privik'go  as  was  claimed  in  that  case  existing 
at  the  time  of  the  admissiim  of  the  province  into  the  union.      LI  ad 
any  such  right  ov  privilege  been  found  to  exist  there  is  nothing  in 
the  judgment  of  the  Privy  Council  against  the  inference  that  legis- 
lation  impairing   it   would  have  been   unconstitutional   and    void. 
That  decision  has,  in  \\\y  opinion,  but  a  very  remote  application  to 
the  present  case.     The  second  sub-section  of  sect.  22  of  the  Mani- 
toba Act  is  as  follows  : — 

"  An  ai)iieal  shall  lie  to  the  Governor-General  in  Council  from 
any  act  or  decision  of  the  Legislature  of  the  Province  or  of  any 
jirovincial  authority  afiecting  any  right  or  privilege  of  the  Protest- 
ant or  Roman  Catholic  minority  of  the  Queen's  subjects  in  relation 
to  education." 

I  put  aside  as  entirely  irrelevant  here  the  rjuestion  whether  it 
was  or  was  not  intended  by  this  sub-sect.  2  to  confer  on  the  Privy 
Council  of  the  Dominion  appellate  jurisdiction  from  the  provincial 
judiciary,  a  (juestion  the  decision  of  which,  I  may  say  in  passing, 
might  well  be  influenced  by  the  consideration  that  the  power  given 
to  Parliament  by  the  British  North  America  Act  to  create  federal 
courts  had  not  at  the  time  of  the  passage  of  the  Manitoba  Act  been 
exercised. 

[6G1]  The  first  subject  of  appeal  is  then,  any  act  or  decision  of 
the  legislature  of  the  province  affecting  any  right  or  privilege  of 
the  minority  in  re8j)ect  of  the  matters  in  question.  Now  if  we  are 
to  hold,  as  I  am  of  opinion  we  must  hold,  that  it  was  not  the  in^'on- 
tion  of  Parliament  by  these  words  so  to  circumscribe  the  legislative 
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rights  conferrerl  by  them  on  Manitoba  as  to  incapacitate  that  legis- 
lature from  abaolutely,  and  without  any  subjection  to  federal  con- 
trol, repealini^  its  own  enactments  and  thus  taking  away  rights 
which  it  had  itscslf  conferred,  the  right  of  ai)])eal  to  the  Governor- 
General  against  legislative  acts  must  be  limiteil  to  a  particular  class 
of  such  acts,  viz.:  to  such  as  might  prejudice  rights  and  jn'is'ileges 
not  conferred  bj^  the  legislature  itself,  hiv  rights  and  privileges 
which  could  only  have  arisen  before  confederation,  being  those  de-  Strong,  C.J. 
scribed  in  sub-sect.  1  of  sect.  22.  That  we  must  assume  in 
the  absence  of  express  words  that  it  was  not  the  intention  of  Parlia- 
ment to  impose  upon  the  Manitoba  Legislature  a  disability  so  an- 
omalous as  an  incapacity  to  repeal  its  own  enactments,  except  sub- 
ject to  an  appeal  to  the  Governor -General  in  Council  and  possibly 
the  intervention  of  the  Dominion  Parliament  as  a  paramount  legis- 
lature, is  a  proposition  I  have  before  stated. 

Therefore,  the  right  of  appeal  to  the  Governor-General  in  C(juncil 
must  be  confined  to  acts  of  the  legislature  aflfectinc;  such  rights  and 
privileges  as  are  mentioned  in  the  first  subsection,  viz. :  those  exist- 
ing at  the  union  when  belonging  to  a  minority,  either  Protestant  or 
Catliolic,     Then  there  would  also  be  the  riglit  of  api)eal  from  any 
provincial  authority.    I  will  assume  that  the  dfcscripti<jn  "  provincial 
authority  "  does  not  apply  to  the  courts   of  justice.     Then  these 
words  "  provincial  authority"  could  not.  as  used  in  this  sub-sect.  2 
[lJ62]  of  sect.  22  of  the  Manitoba  Act,  have  been  intended  to  include 
the  2)rovincial  legislature,  for  it  is  expressly  distinguished  from  it 
being  mentioned  alternatively  with  the  legislature.     "  An  appeal 
shall  lie  from  any  act  or  decisi<jii  of  tho  legislature     .     .     or  of  any 
provincial  authority,"  is  the  language  of  the  section.     It  must  then 
apply  to  the  provincial  executive  lv  adininiatrative  authorities.   No 
duubt  an  appeal  would  lit   from  t  leir  act?  or  decisions,  upon  the 
grouml  that  some  right  or  privilege  existing  at  the  date  of  the  admis- 
sion (if  the  province  to  the  fedcai  union  was  thereby  prejudiced. 
In  this  respect  Manitoba  would  be  in  the  same  position  as  Ontai. 
and  Quebec.     Unlike  the  cases  of  those  provinces,  and  also  unlike 
the  case  of  the  two  maritime  provinces,  Nova  Scotia  an<l  Now  Bruns- 
wick, there  would  not,  however,  in  the  case   of  MaJiitoba,  be  an 
appeal  to  the  Governor-General  in  Council  from  the  net  or  decision 
of  any  "  })rovincial  authority,"  upon  the  ground  that  some  right  or 
privilege    not  existent  at    the  time   of  union     but  coi''.\jrreil  ■'ub- 
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aequcTitly  by  legislation,  had  been  violated.  This  consi ruction 
must  necessarily  result  from  the  right  of  appeal  against  acts  or  deci- 
sions of  provincial  authorities,  and  against  acts  or  decisions  of 
the  legislature,  being  limited  to  such  as  prejudiced  the  eame  class 
of  rights  or  ])rivilegeH.  The  wording  of  thissubsect.  2  shews  clearly 
that  only  otie  class  of  righti  or  privileges  could  have  been  meant, 
and  that  the  right  of  ajipeal  was  therefore  to  arise  upon  an  invasion 
Strong,  C.  J.  of  these,  either  by  the  legislature  or  by  a  provincial  authority. 
Then,  as  the  impossibility  of  holding  that,  it  could  have  been  intend- 
ed to  impose  fetters  on  the  legislature  and  to  incapacitate  it  from 
absolutely  repealing  its  own  Acts  requires  us  to  limit  the  appenl 
against  its  enactments  to  Acts  affecting  rights  anu  privileges  exist- 
ing at  the  union,  it  mu.st  foUcw  that  the  right  of  appeal  must  be  in 
like  manner  limited  as  regards  acts  or  deoibions  of  provincial 
[OCri]  authorities.  This,  however,  although  it  makes  a  diff'erencc 
between  Manitolia  and  the  other  provinces,  is  not  a  very  material 
one.  The  provincial  authorities  would  of  course  be  under  the  con- 
trol of  the  courts  ;  they  could  therefore  be  compelled,  by  the  exer- 
cise of  judicial  authority,  to  conform  themselves  to  the  law.  Much 
greater  would  have  been  the  diti'erence  between  Manitoba  and  the 
other  provinces  if  we  were  to  hold  that  whilst,  as  regards  the 
provinces  of  Nova  Scotia  and  New  Brunswick,  their  legislatures 
could  enact  a  separate  school  law  one  session  and  repeal  it  the  next, 
without  having  their  repealing  legislation  called  in  question  by 
appeal,  and  whilst,  as  regards  Ontario  and  Quebec,  although  rights 
and  privileges  existing  at  confederation  were  made  intangible 
by  their  legislatures,  yet  any  increase  or  addition  to  such  rights  and 
privileges  which  these  legislatures  might  grant  could  be  withdrawn 
by  them  at  their  own  pleasure,  subject  to  no  federal  revision,  yet 
that  the  legislation  of  Manitoba,  on  the  sanic  inbject.  should  be 
only  revocable  subject  to  the  revisory  power  of  the  Governor- 
General  in  Council. 

I  have  thus  endeavoured  to  show  that  the  construction  I  a  opt 
has  the  effect  of  placing  all  t'le  provinces  virtually  in  the  same  posi- 
tion, with  an  innnaterial  exception  in  favour  of  Manitoba,  and  it  is 
for  the  purpose  of  demonstrating  this  that  1  have  referred  toappeala 
from  the  acts  and  decisions  of  provincial  authorities,  which  are  not 
otherwise  in  tiuestion  in  the  case  before  us. 
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That  the  words  "  any  provincial  authority  "  in  sub-sect.  3  of  sect. 
93  of  the  British  North  America  Act  do  not  include  the  legislature 
is  a  conclusion  which  J  have  reached  not  without  ditticnlfy.      In  In- 
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terpretiny  the  Manitoba  Act,  however,  Avhat  we  liavo  to  d<>  is  to    Qkneral  of 
[664]  ascertain  m  what  seubc  the  Duuiinion  Paili.uuenr.  in  adopting 
the  banie  expression  in  the  Manitoba  Act  underst<iod  ir  to  have  been 
used  in  the  Britibh  North  America  Act. 

That  they  understood  these  word.s  not  to  inchule  the  i>r(jviiicial  Strong,  C.  J. 
legislatures  is  apparent  from  sect,  z'2,  sub-sect.  :.'  oi  tlie  Manitoba 
Act,  wiieiciii  the  two  expressioiis  "  provincial  authority'  and  ''legis- 
lature of  the  provnice"  arc  used  in  il.e  ab.oinative,  thus  iiidic.iting 
that  in  flie  intendment  of  rarlianieiit  they  nuant  diliriiMit  subjects 
of  appeal. 

.'igaiu,  why  were  the  words  contained  in  sub-sect.  ;)  of  sect.  !t3  of 
the  British  North  .'^.mericci  Act  "or  is  theiuafter  established  liy  the 
Legislature  ot  the  l^roviucc  "  omitted,  when  that  Hectinu  v.as  in 
other  respects  transcribed  in  the  Manitoba  Act.  The  reason  it 
appears  to  me  is  plain.  So  long  as  thesv;  word-i  stood  with  the  context 
they  had  in  the  British  North  America  Act  they  did  not  in  any 
way  tie  the  hands  of  the  provincial  legislatures  as  legards  ;he  un- 
doing, alteration  or  amtndinent  of  ti.'eir  own  work,  for  the  words 
"  any  provincial  authority  "  did  not  include  tlie  legislature.  But 
when  in  the  Manitoba  Aet  the  Dominion  Parii.iment  thought  it 
advisable  for  the  better  [irotection  of  vested  right? — "  rights  and 
privileges"  existing  at  the  uiiif  n— to  ^ive  a  right  of  appeal  from 
the  legislature  to  the  G.  vernor  (ieaeral  in  Council,  it  i mitted  the 
words  "oris  thereafter  establi.sbed  by  the  legisl.iture  of  the  }>ro- 
vince,"  with  the  intent  to  avoid  {I'acing  the  provincial  legislature 
under  any  disability  or  subjecting  it  to  any  ajjpcal  as  regards  the 
repeal  of  its  own  legislation,  which  would  have  beeu  the  ellect  if 
sub-sect.  3  of  sect.  93  of  the  British  North  America  Act  had  been 
literally  re-enacted  in  the  IManitoba  .\ct  with  the  words  '"of  the 
legislature  of  the  pro;ince"  inteipola'ed  as  we  now  fiml  them  in 
subsect.  2  of  the  latter  Act.  This  seems  to  me  to  shew  c  nclusively 
[065]  that  the  words  "  rights  or  privileges  "  in  sutvsect.  2  of  sect.  22 
were  not  intended  to  include  rightsand  privileges  originating  under 
provincial  legislation  since  the  union,  and  that  the  legislature  of 
Manitoba  is  not  debarred  from  exercising  the  common  legislative 
right  of  abrogating  laws  which  it  has  itself  passed  relating  to  donomi- 
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national  or  sej>arate  schools  or  educational  privileges,  nor  is  such 
repealing  legislation  made  subject  to  any  appeal  to  the  Governor 
General  in  Council. 

In  my  o]>iuion  all  the  questions  propounded  for  our  opinion  must 
be  answered  in  the  negative. 

FOURNIEK   J.  ;  — 


(    I 


Strong,  C..T.  l^y  the  statute  33  Vict.  c.  3,  sect.  2  (D),  the  Manitola  Act, 
the  provisions  of  tlio  British  North  America  Act,  except  so 
far  as  the  same  may  be  varied  by  the  said  Act,  are  made 
api)licablo  to  the  i)rovince  of  Manitoba,  in  the  same  way  and  to  the 
like  extent  as  thej-  ap  -^v  to  the  several  provinces  of  Canada,  and 
as  if  the  province  of  Mi',  itoba  hai'i  been  one  of  the  provinces  united 
by  the  British  North  Ai;i  .ioa  Ace.  This  Act  was  imperialized,  so 
to  speak,  by  34  Vict.  c.  ob  (T..\p.)  which  declares  that  32  ct  33 
Vict.  c.  3  (D)  shall  be  deemed  to  have  been  valid  and  eti'ectual  for 
all  purposes  whatsoever. 

If  we  are  now  called  upon  to  construe  certain  provisions  of  this 
statute,  it  seems  to  me  that  the  same  considerations  will  ajjply  as 
if  the  provisions  appeared  in  the  British  North  America  Act  itself 
under  the  heading  "Manitoba"  and  therefore  as  stated  by  the 
late  Chief  Justice  of  this  court.  Sir  W.  Richards,  in  the  case  of 
Severn  v.  The  ^I'ctH  (1),  "  in  deciding  important  (juestions  arising 
under  the  Act  iwissed  by  the  Imperial  Parliament  for  federally 
uniting  the  provinces  of  Canada,  Nova  Scotia,  and  New  Brunswick, 
[6G6]  we  must  consider  the  circumstances  under  which  that  statute 
was  passed,  the  condition  of  thd  ditierent  provinces,  their  relations  to 
one  another,  as  well  as  the  system  of  government  which  prevailed 
in  those  provinces  and  countries,"  For  convenience  therefore,  I 
will  place  in  parallel  columns  the  sections  of  the  Manitoba  Act  and 
the  corre-^i>onding  sectit»n3  of  the  British  North  America  Act  in 
relation  to  education,  upon  which  we  are  required  to  ^ive  an 
answer. 


British  North  America  Act, 
Sect.  93. 

"  In  and  for  each  province 
the  Legislature  may  exclusively 


Manitoba  Act,  Sect.  22. 

''  In  and  for  the  province  the 
said  legislature  may  exclusively 
make  laws  in  relation  to  educa- 


(1)2  Can.  SCR    70,  87  ;  ante,  vol.  1,  pp.  414,  430. 


SI  '' 


PRIVY   COUNCIL. 


201 


make  laws  in  relation  to  educa- 
tion, subject  and  according  to 
the  following  provisions:  — 

"(1)  Nothing  in  any  such 
law  shall  prejudicinlly  affect  any 
right  or  privilege  with  respect 
to  denominational  schools  which 
any  class  of  persons  have  by  law 
in  the  province  at  the  union  : 

"  (2)  All  the  powers,  privi- 
leges and  duties  at  the  union  by 
law  conferred  and  imposed  in 
Upper  Canada  on  the  separate 
schools  and  school  trustees  of 
the  Queen's  Roman  Catholic 
subjects  shall  be  and  the  same 
are  hereby  extended  to  the  dis- 
sentient schools  of  the  Queen's 
Protestant  and  Roman  Catholic 
subjects  in  Quebec  : 

"(3)  Where  in  any  province 
a  system  of  separate  or  diasenti- 
ent  schools  exists  by  law  at  the 
union,  or  is  thereafter  establish- 
ed by  the  legislature  of  the 
l)rovince,  an  appeal  shall  lie  to 
the  Governor-General  in  Council 
from  any  Act  or  decision  of  any 
provincial  authority  affecting 
any  right  or  privilege  of  the 
Protestant  or  Roman  Catholic 
minority  of  the  Queen's  subjects 
in  relation  to  education  : 

"(4)  In  case  any  such  pro- 
vincial law  as  from  time  to  time 
seems  to  the  Governor-General 
in  Council  reijuisite  for  the  due 
execution  of  the  provisions  of 
this  sectifin   is  not   made,  or  in 


tion,  subject   and  according  to 
the  following  provisions: — 

"(1)  Nothing  in  any  such 
law  shall  prejudicially  affect  any 
right  or  privilege  with  respect 
to  denominational  schools  which 
any  class  <>f  persons  have  by 
law  or  practice  in  the  province  Fournier,  J 
at  the  union." 
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"(2)  An  appeal  shall  lie  to 
the  Governor-Genera!  in  Council 
from  any  Act  or  decision  of  the 
legislature  of  the  province,  or  of 
any  provincial  autlK>rity,  aflect- 
ing  any  right  or  privilege  of  the 
Protestant  or  Roman  Catholic 
minority  of  the  <,>ueen's  subjects 
in  relation  to  education. 


"(3)  In  ca.se  any  such  [G67] 
provincial  law  as  from  time  to 
time  seems  to  the  Governor- 
General  in  Council  reijuisite  for 
the  due  execution  of  the  pro- 
visions  of    this   section    is   not 


If 


202 


PRIVY   COUXCiL. 


1695 
Bkophy 

V. 

Attorney- 

Genkral  ok 

Manitoba. 

Sur.  C. 
Canada. 

Fournier,  J. 


case  any  decision  of  tho  Gover- 
nor-CJoneral  in  Council  on  any 
appeal  under  this  section  is  not 
duly  executed  by  tho  proper 
provincial  authority  in  that  be- 
half, then  and  in  every  such 
case,  and  as  far  only  as  the 
circumstances  of  each  case  re- 
quire, the  Parliament  of  Canada 
may  make  remedial  laws  for  the 
due  execution  of  the  provisions 
of  this  section  and  of  any  de- 
cision of  the  Governor-General 
in  Council.'' 


made,  or  in  case  any  decision  of 
the  Governor-General  in  Council 
on  any  appeal  under  this  section 
is  not  duly  executed  by  the 
proper  provincial  authority  in 
that  behalf,  then  iind  in  every 
such  case,  and  as  far  only  as  the 
circumstances  of  each  case  re- 
quire, the  Parliament  of  Canada 
may  make  remedial  laws  f(jr  the 
due  execution  of  the  provisions 
of  this  section,  and  of  any  de- 
cision of  the  Governor-General 
in  Council  under  this  section." 


What  wjis  the  o  ■■  ng  state  of  things  in  the  territoi'y  then  being 
formed  into  the  province  of  Manitoba  i  Rebellion,  as  I  have 
already  staterl  n\  the  case  of  Barrett  v.  The  City  of  Wuiniperi  (1) 
had  thrown  the  pi-,  le  i>ic  ..  strong  and  fierce  agitation,  inflamed 
religious  and  national  passions,  and  caused  the  gteatest  disorder, 
which  rendered  necessary  the  intervention  of  the  Federal  Govern- 
ment ;  and  as  matters  then  stood  on  the  2nd  March,  1870,  the 
government  of  Assiniboia,  in  order  to  pacify  the  inhabitants, 
appointed  the  Rev.  Mr.  Ritchot  and  INIessrs.  Black  and  Scott  as 
joint  delegates  to  confer  with  the  Government  of  Ottawa,  and 
negotiate  the  terms  and  conditions  upon  which  the  inhabitants  of 
Assiniboia  would  consent  to  enter  confederation  with  the  Pro- 
vinces of  Canada. 

Mr.  Ritchot  was  instructed  to  immediately  leave  with  Messrs. 
Black  and  Scott  for  Ottawa,  in  view  of  opening  negotiations  on  the 
subjects  of  their  mission  with  the  Government  at  Ottawa. 

When  they  arrived  at  Ottawa  the  three  delegates,  Messrs. 
[008]  Ritchot,  Black  and  Scott,  received  on  the  25th  April,  1870, 
from  the  Hon.  Mr.  Howe,  the  then  Secretary  of  State  for  the 
Dominion  of  Canada,  a  letter  informing  them  that  the  Hon.  Sir 
Jiihn  A.  Macdonald  and  Sir  George  Cartier  had  been  authorized 
by  the  Government  of  Canada  to  confer  with  them  on  the  subject 
of  their  mission,  and  that  they  were  ready  to  meet  them. 


(1)  19  Can.  S.C  R.  374  ;  ayite,  p  S". 
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The  Rev.  Mr.  Ritchot  was  tlie  bearer  of  the  conditions  upon 
which  they  were  authorized  to  consent  for  the  inhabitants  of  Assini- 
boia  to  enter  confederation  as  a  separate  province. 

These  facts  appear  in  exhibit  L,  Sessional  Papers  of  Canada, 
1893,  33  D.,  and  in  exhibit  N  of  the  same  Sessional  Paper,  we  see 
that  the  following  conditions,  articles  5  and  7,  read  as  follows  : — 

'*  (6.)  That  all  properties,  all  rights  and  privileges  possessed  be 
respected,   and   the  establishing  and   settlement   of   the  customs,    Fournier,  J 
usages   and  j)rivileges  be   left  for  the   sole   decision  of   the   local 
legislature." 

"(7.)  That  the  schools  shall  be  separate  and  that  the  moneyb 
for  schools  shall  be  divided  between  the  several  denominations  pro 
rata  of  their  respective  populations." 

Now,  after  negotiations  had  been  ^oing  on,  and  despatches  and 
instructions  from  the  Imperial  CJovcrnnicnt  to  the  Govuninient  of 
Canada  on  the  subject  of  the  entrance  of  the  Province  of  Mauitoi,.! 
into  the  confederation  had  been  received,  the  Manitoba  Consti- 
tutional Act  was  prepared,  and  sect.  22  inserted  as  a  satisfactory 
guarantee  for  their  rights  and  privileges  in  relaticjn  to  matters  of 
education,  as  claimed  by  the  above  articles  5  and  7.  And  until 
1890  the  inhabitants  of  the  Province  of  Manitoba  enjoyed  these 
rights  and  privileges  under  the  authoiity  of  this  section  and  local 
statutes  passed  in  conformity  therewith. 

However,  it  seems  by  the  decision  of  the  .Judicial  Committee  of 
[6C9]  the  Privy  Council  in  the  case  of  The  (jit\i  of  Wbinipeij  v. 
Barrett  (1)  that  the  delegates  of  the  North- West  and  the  Parliament 
of  Canada,  although  believing  that  the  inhabitants  of  Assiniboia 
had  before  the  union  "by  law  or  by  practice,"  certain  rights  and 
privileges  with  respect  to  denominational  schools — for  the  words 
used  in  sub-sect.  1  of  this  sect.  32  are,  "  which  any  class  of  persons 
have  by  law  or  practice  in  the  province  at  the  union" — had  in  point 
of  fact  no  such  right  or  privilege  by  law  or  practice  with  respect  to 
denominational  schools,  and  therefore  that  sub-sect.  1  is,  so  to 
speak,  wiped  out  of  the  Manitoba  Constitutional  Act,  having 
nothing  to  operate  upon. 

But  if  the  parties  agreeing  to  these  terms  of  union,  were  in  error 
in  supposing  they  had  by  law  or  practice  prior  to  the  union  certain 
rights  or  privileges,  they  certainly  were  not  in  error  in   trusting 

(1)  [1892]  A.  C.  445;  ante,  p.  32. 
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that  the  provincial  les^islature,  (as  the  lc2;i.slaturo  of  Quebec  did 
after  the  union  for  the  I'rotostant  uiinority)  wliich  was  being  created, 
would  forthwith  settle  and  establish  their  usages  and  privileges  and 
secure  by  law  and  in  accordance  with  articles  .">  and  7  of  the  bill  of 
rights  separate  schools  for  the  Catiiolics  of  Manitoba  and  would 
make  i)rovisions  acj  that  the  moneys  would  bo  divided  between  the 
I'rotestant  and  Catliolic  denominations  pro  rata  to  their  respective 
poi)ulations.  These  once  established  and  secured  by  their  own  local 
legislature  in  accordance  with  the  terms  of  the  union,  is  not  the 
minority  perfectly  within  the  sjjiiit  and  the  words  of  the  constitu- 
tional Act  in  contending  that  rights  and  privileges  so  secured  by  an 
Act  of  the  legislature  are  at  least  in  the  same  position  as  rights 
secured  to  minorities  in  the  provinces  of  Quebec  and  Ontario  under 
sect.  93  of  the  Jiritish  North  America  Act  and  that  sub-sects.  2  and  3 
were  inserted  in  the  x\ct  so  that  they  might  be  protected  l)y  the 
Governor-General  again.st  any  subsequent  legislation,  by  either  [fnO] 
a  Protestant  or  Catholic  majority  in  after  years  ? 

In  the  present  reference,  being  again  called  upon  to  construe  this 
same  sect.  22,  but  as  if  sub-sect.  1  was  re])ealed  or  wiped  out  by 
judicial  authority,  we  must,  I  think,  take  into  consideration  the 
liistorical  fact  that  the  Manitoba  Act  of  1870  was  the  result  <'f  ilie 
negotiatiims  with  parties  who  agreed  to  join  and  form  part  of  the 
confederation  as  if  they  were  inhabitants  of  one  of  the  i)ro\inccs 
originally  united  by  the  iJritish  North  America  Act,  and  we  must 
credit  the  Parliament  of  Canada  with  having  intended  that  the 
words  "  an  appeal  shall  lie  to  the  Governor-General  in  Council  ivom 
any  actor  decision  of  the  legislature  of  the  province  or  of  any 
provincial  authority  affecting  any  right  t)r  privilege  of  the  Protest- 
ant or  Roman  Catholic  minority  of  the  Queen's  subjects  in  relation 
to  education  "  (which  are  also  the  words  used  in  sect.  !)3  of  the 
British  North  America  Act)  should  have  some  effect.  Tlui  only 
meaning  and  effect  I  can  give  them  is  that  they  were  intended  as 
an  additional  guarantee  or  protection  to  the  minority,  eitlier  Pro- 
testant or  Catholic,  whichever  it  might  happen  to  be,  that  the  laws 
which  they  knew  would  be  enacted  innnediately  after  the  union  by 
their  own  legislature  in  reference  to  education,  would  be  in  acc'rd- 
ance  with  the  terms  and  conditions  upon  which  they  were  entering 
the  union  ;  this  guarantee  was  given  so  as  to  prevent  later  on  inter- 
ference with  their  rights  and  privileges  by  sub8e<iuent  legislation 
without  being  subject  to  an  appeal  to  the  Governor-General  in 
Oouncl  should  such  subsequent  Act  of  the  legislature  aftect  any 
right  or  privilege  thus  secured  to  the  Protrstant  or  Catholic  minority 
by  their  own  legislature. 
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In  my  opinion  the  words  uaed  in  sub-sect.  2  :  "an  appenl  shall 
[071]  lie  from  any  Act  of  the  le<,'islature, "  necessarily  mean  an  appeal 
from  any  statute  which  the  legislature  has  power  to  pass  in  relation 
to  education  if  at  the  t'mu;  of  the  passing  of  such  statute  then."  exists 
by  law  any  right  or  privilege  enjoyed  by  the  minority.  There  is 
no  necessity  of  ajjpealing  from  statutes  which  are  ultra  vires,  for 
the  assumption  of  any  unauthorized  power  by  any  locil  legislature 
under  our  system  of  government  is  not  remedied  by  appeal  to  the 
Governor-General  in  Ctmncilbut  by  courts  of  justice. 

Then,  as  to  the  words  "  right  or  privilege  "  in  this  sub-section, 
they  refer  to  some  right  or  privilege  in  relation  ti)  education  to  bo 
created  by  the  legislature  which  was  l)eing  brought  into  existence, 
and  wliich,  once  establislied,  might  thereafter  be  interfered  with  at 
the  hand  of  a  local  majority  so  as  to  affect  the  Protestant  or  Catholic 
minority  in  relation  to  education. 

It  is  clear,  therefore,  that  the  Governor-General  in  Council  has 
tlie  right  of  entertaining  an  appeal  by  the  British  North  America 
Act,  as  well  as  by  sub-sect.  2  of  sect.  22  of  the  Manitoba  Act.  He 
has  also  the  power  of  considering  the  application  upon  its  merits. 
When  the  application  has  been  considered  by  him  upon  its  merits, 
if  the  local  legislature  refuses  to  execute  any  decision  to  which  the 
Governor-General  in  Council  has  arrived  in  the  premises,  the 
Dominion  (Jovernment  may  then,  under  sub-sect.  3  of  sect.  22  of  the 
Manitoba  Act,  pass  remedial  legislation  for  the  execution  of  his 
decision. 

In  construing,  as  I  h<ave  ibme,  the  words  of  sub-sect.  2  of  sect. 
22  of  the  Manitoba  Constitutional  Act,  which  is,  as  regards  an 
appeal  to  the  (Jovernor-General  in  Council,  but  a  reproduction 
of  sub-sect.  3  of  sect.  93  of  the  British  North  America  Act,  except 
that  the  clear,  unecjui vocal  and  comprehensive  words,  "  from  any 
act  or  deci.sion  of  the  legislature  of  the  province,"  are  added,  I  am 
[072]  pleased  to  see  that  I  am  but  concurring  in  the  view  expressed 
by  Lord  Carnarvon  in  the  House  of  Lords  on  the  19th  February, 
1807,  when  speaking  of  this  right  of  appeal  to  be  granted  to  min- 
orities when  a  local  Act  might  affect  rights  or  privileges  in  matters 
of  education,  as  the  following  extract  from  Hansard's  Parliamentary 
Debates,  3rd  series,  Feb.  19,  1807,  shews  : — 

"  Lord  Carnarvon. — Lastly,  in  the  93rd  clause,  which  contains 
the  exceptional  provisions  to  which  1  referred,  your  Lordships  will 
observe  some  rather  complicated  arrangements  in  reference  to 
education.  I  need  hardly  say  that  this  great  question  gives  rise  to 
nearly  as  much  earnestness  and  division  of  opinion  on  that  as  on 


1896 

^— ,— ' 

BUOI'HY 

V. 

Attornry- 

Gknbral  ov 

Manitoba. 


Sci'.  C. 
Canaoa, 


Fournier,  J. 


ll 


.11 


20f; 


I'lllVY-   COUNX'IL. 


1895 
Bbophy 

V. 

Attornky- 

Gbneral  of 

Manitoba. 

aor.  C. 
Canada, 


Fournier,  J, 


this  side  of  the  Atlantic.  This  clause  Ima  been  framed  after  long 
and  anxiouH  controversy  in  which  all  parties  have  been  represented, 
and  on  conditions  to  which  all  have  given  tlieir  consent.  It  is  an 
understanding  which,  as  it  only  concerns  the  loc;il  interests  atFectod, 
is  not  one  that  Parliament  would  be  willing  to  disturl),  even  if  in 
the  opinion  of  Parliamint  it  were  susceptible  of  amendment  ;  but  I 
am  bound  to  add,  as  tlie  expression  of  my  own  opinitm,  that  the 
terms  df  the  agreement  appear  to  nie  to  he  equitablo  and  judicious. 
For  the  object  of  the  clause  is  to  secure  to  the  religious  minority  of 
one  province  the  same  rights  and  privileges  and  protection  which 
the  religious  minority  of  another  province  may  enjoy.  T  he  Roman 
Catholic  minority  of  Upper  Canada,  the  J'rotestant  minority  of  the 
Maritime  Provinces,  will  thus  stand  on  a  footing  (>f  entire  equality. 
But  in  the  event  of  any  wrong  at  tin;  hand  of  tlie  h)cal  majority, 
the  minority  have  a  right  of  apj)eal  to  the  Governor-General  in 
Council,  and  may  claim  the  application  of  any  remedial  'aws  that 
may  be  necessary  from  the  central  })iirlianient  of  tlie  (  onfeder- 
ation." 

This  being  so,  the  next  point  ofincjuiryis  whether  the  Acts  of 
18'J0  of  Manitoba  affect  anj'  right  or  privilege  secured  to  the  Catho- 
lic minority  in  matters  of  education  after  the  union,  for  we  have 
now  nothing  to  do  with  the  imjuiry  whether  the  Catholic  minority 
had  at  the  time  of  tl  e  union  any  right  by  law  or  practice,  tliat 
point,  as  I  have  alnady  stated,  having  been  d<:cided  adversely  to 
their  contention  by  the  dtcision  of  the  I'rivy  Council  in  the  case  of 
TJie  City  of  Wivn-ipctj  v.  Barrett  (1).  By  referring  to  the  legislation 
from  the  date  of  the  union  to  1890,  it  id  evident  that  the  Catholics 
[()73]  enjoyed  the  immunity  (.f  being  taxi'd  for  other  .schools  than 
thoir  own,  the  right  of  organization,  the  right  of  self-government 
in  this  fjchool  n.attor,  the  right  of  taxation  of  their  own  peoi>le,  the 
right  of  sharing  in  government  grants  for  education,  and  many 
other  rights  under  the  statute  of  a  most  material  kind.  .All  these 
rights  were  swept  away  by  the  Acts  of  18!)0,  as  well  as  the  properties 
they  had  acquired  under  these  Acts  with  their  taxes  and  their  share 
of  the  publii'  grants  for  education.  Could  the  prejudice  caused  by 
the  Acts  of  IBflO  be  greater  than  it  has  been  ?  The  scheme  that 
runs  through  the  Acts  of  1871  aT;d  1881  up  to  1890,  as  Lord  Watson 
of  the  Privy  Council  is  reported  to  have  so  concisely  stated  on  the 
argument  of  the  case  of  The  City  of  Winnipeg  v.  Barrett (1)  ('which 
i»  printed  in  the  sessional  papers  of  Canada,  1803),  appears  to  have 
been  that  "  no  rate  payer  shall  be  taxed  for  contribution  towards 

(1)  [1892]  A.C.  445  ;  ante,  p.  32. 
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any  scIkoI  except  one  of  his  own  denomination,"  and  I  will  add 
that  tliis  scheme  is  clearly  pointed  out  in  articles  5  and  7  of  the 
conditions  of  union  above  already  referred  to,  which  were  the  ba.-i4 
of  the  constitutional  Act. 

Now  is  tluH  a  legal  right  or  privilege  enjoyed  by  a  class  of  persons  i 
In  this  case  the  imnuuiity  from  contributing  to  any  3cht>ols  othfr 
than  one  of  its  own  denomination  was  actjuired  by  the  Catholic 
minority  fjua  Catholics  by  statute  and  Catholics  certainly,  at  the 
time  the  legislation  was  passed,  represented  a  class  <f  persons  con.- 
prising  at  least  one-third  of  the  inhabitants  of  the  Province  of  Man- 
itoba. It  is  unnecessary,  I  think,  after  reading  the  able  judgments 
delivered  in  the  case  of  The.  City  of  Winnipeg  v.  BarrtU{\),  to 
shew  by  authority  that  the  right  so  acquired  by  the  Catholic  min- 
ority after  the  Union  by  the  Act  of  1871  was  a  legal  rlLrht.  and  that 
if  it  is  shewn  by  aubseijuent  legislation  enacttd  by  the  legislature 
of  the  Province  of  Manitoba  that  there  has  been  any  interference 
[C74]  with  such  right, .then  I  am  of  the  opinion  that  such  interference 
Would  come  within  the  very  words  of  this  sect.  22  of  the  Man- 
itoba Constitutional  Act,  which  gives  a  right  of  appeal  to  the  Gov- 
ernor-General in  Council  from  "  any  act  of  the  legislature  "  (words 
which  are  not  in  sect.  !)3  of  the  British  North  America  Act,  but  are 
in  sub-sect.  2  of  sect.  22  of  the  Manitoba  Act),  affecting  a  ri^'ht  ac- 
quired by  the  Roman  Catholic  minority  of  the  Queen's  subjects  in 
relation  to  education. 

The  only  other  question  submitted  to  us  1  need  refer  to  is  the  4th 
question.  Does  sub-sect.  3  of  sect.  93  of  the  British  North  America 
Act,  l.Sf'/T,  apjily  to  Manitoba?  The  answer  to  this  question  is  to 
be  found  in  sect.  2  of  the  Manitoba  Act  (33  Vict.,  c.  3)  wliieh  says 
*'0n,  from  and  after  the  said  day  on  which  the  Order  of  the  Queen 
in  Council  .shall  takeeflect  as  aforesaid,  the  provisio?  s  of  the  British 
North  America  Act,  18(57,  shall,  except  thf>se  parts  there >f  «hich 
are  in  terms  made,  or  by  reasonable  intendment,  may  be  held  to 
be,  specially  applicable  to,  or  only  ti>  atlect  one  or  more,  but  not  the 
whole  of  the  Provinces  now  compcjsingthe  Dominion,  and  except  so 
far  as  the  same  may  bo  varied  by  this  Act,  be  applicable  to  the 
Province  of  Manitoba  in  the  same  way,  and  to  the  like  extr-.-  ,3 
they  apply  to  the  several  provinces  of  Canada,  and  as  if  the  Pi  .  ,e 
of  Manitoba  had  been  one  of  the  provinces  originally  united  by  the 
said  Act."  The  Manitoba  Act  has  not  varied  the  British  North 
America  Act  though  sub-sect.  2  of  sect.  22  has  a  .somewhat  more 
comprehensive  wording  than  the  sub-sect.  3  of  sect.  93  of  the  British 

(1)  [1892]  A.  C.  445  ;  19  Can.  S.C.R.  374 ;  ante,  \>.  32. 
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North  America  Act,  in  relation  to  appeal  in  educational  matters. 
A  statute  does  not  vary  or  alter  if  it  merely  makes  fuither  provi- 
sion, it  is  simplv  an  addition  to  it.  The  2nd  sub-sect,  is  wider  but 
does  not  vary  at  all  from  the  JJrd  sub-sect,  of  sect.  Ji3  of  tl:e  British 
[075]  North  Americ-a  Act.  save  in  tliis  that  there  is  an  addition  to  it  ; 
that  it  includes  it,  and  ijoes  beyond  it  by  adding  the  words  "and  from 
any  act  of  the  leirisLiture.''  The  3rd  sub-sect,  of  the  British  North 
America  Act  provides  that  in  two  cases  there  is  to  be  an  a]ipeal.  Ther 
is  r.othini;  inconsistent  in  the  Manitoba  Act  which  says  that  in  a 
cases  there  shall  be  an  appeal,  it  goes  beyond  the  British  North 
America  Act,  it  does  not  vary  it,  but  leaves  it  as  it  is  and  adds  to  it. 

We  see  by  the  ojiinion  expressed  by  sunie  of  tlie  Lords  of  the 
Privy  Council,  how  far  the  ri^'ht  of  appeal  extends  under  sect.  2  of 
the  Manitoba  Act,  for  in  the  argument  on  that  ijuestion  beforo  the 
Pri\y  Council,  Sessional  Papers,  No.  33/,  336,  1893,  we  read,  at  p. 
134,  that  when  Mr.  Ram  (counsel)  was  arguing  on  behalf  of  Mr. 
Logan  in  the  case  of  Tin  ('it\i  >>i  Wnmqinj  v.  Luinn  (1)  he  said  : — 

*'  1  venture  to  think  that  under  sub-sect.  2  what  was  contemplated 
was  this  :  that  apart  fr  .m  any  nuestion,  idtra  vires  or  not,  if  a  min- 
ority said, 'I  am  oppressed,'  that  was  the  party  who  had  to  come 
under  that  sect.  3  and  appeal  to  tlie  Government." 

Lord  Hannen  added  : — 

•'  It  has  a  right  to  api>eal  against  any  act  of  the  legislature." 

And  Lord  Shand  : — 

"Even  intra  vires." 

Tliis  being  also  my  opinion,  I  will  only  add  tliat,  having  already 
stated  that  I  think  that  we  should  read  the  Manitol>a  Constitutional 
Act  in  the  light  of  the  British  North  America  Act,  and  that  it  was 
intended,  as  regards  all  civil  rights  in  educational  matters,  to  place 
the  Province  of  Manitoba  on  the  same  footing  as  the  Provinces  of 
Quebec  and  Ontario,  and  that  sub-sect.  1  of  sect.  22  having  been  en- 
acted for  the  purpose  of  protecting  rights  held  by  law  or  practice 
prior  to  the  union,  but  which  havo  been  declared  not  to  exist,  I  am 
[070]  of  the  opinion  that  sub-sect.  2  of  sect.  22  of  the  Manitoba  Con- 
stitutional Act  provides  for  an  appeal  to  the  Governor-General  in 
Council,  by  memorial  or  otherwise,  on  the  part  of  the  Roman  Catholic 
minority  contending  that  the  two  Acts  of  the  legislative  assembly  of 
Manitoba,  passed  in  1890,  on  the  subject  of  education,  are  subver- 
sive of  the  rights  and  privileges  of  the  Roman  Catholic  ratepayers 
not  to  be  taxed  for  contribution  towards  jichools,  except  those  of 
their  own  denomination,  and  that  such  right  has  been  acquired  by 
statute  subsequent  to  the  union. 

(1)  [1892]  A.  C.  4Ao ;  ante,  p.  32. 
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For  rhe  abovo  reftsons,  I  answer  tho  qncstitins  sulnnitted  by  His          |ggg 
Excellency  the  Goveinor-Goneral  in  Council  as  follows  : —  

"(1.)  Is  the  appeal  referrc<l  to  ill  the  said  niumfrials  and  petitions,  ^ 

and  asserted  theioby.  such  an  appeal  -is  is  admissible  by  sub-sect.  3  Attohnkt- 

of  sect.  '.».'>  of  the  British  North  Aniericji  Act,  1M«J7,  or  by  sub-seot.  Manttoba. 


2  of  sect.  22  of  the  Manitoba  Act,  33  Vict.  (1870)  c.  :J.  Canada  ?  "  — 
\e3. 

"(2.)  Are  the  grovnids  set  forth  in  tlio  petitions  and  nu-iuorinls 
such  as  ni.iy  be  the  subject  of  appeal  under  the  authority  of  the  sub- 
sections ab«jve  referred  to,  or  either  of  them  ?"' — Yes. 

"(3.)  Does  the  decision  of  the  Judicial  Committee  of  the  Privy 
Council  in  the  cases  of  Tin'  L'it>t  of  WimijK'j  v.  Utrrrtt  (1)  and 
r/u  (.it>i  of  ir* /I ;((■;)'</  V.  Lo(iau  (1)  dispose  of  or  conclude  the  appli- 
cation for  redress,  based  on  the  contention  that  the  rights  of  the 
Roman  Catholic  minority,  which  accrued  to  them  after  the  union, 
under  the  statutes  of  the  province,  have  been  interfered  with  by 
the  two  statutes  of  1890,  coniplaineil  of  in  the  said  petitions  and 
numorials  ?" — Mo. 

"(4.)  Does  sub-sect.  3,  of  sect.  93  of  the  British  North  America 
Act,  l.s»i7.  apply  to  Manitoba  ? '' — Yes. 

"(5.)  Has  His  Excellency  the  Governor-Oeneral  in  Council  power 
[»(77]  to  niike  the  declaration.-*  or  remedial  orders  wliich  are  asked 
for  in  the  said  memorials  and  petitions,  assuming  the  material  facts 
to  be  as  stated  therein,  or  has  His  Excellency  the  Governor-General 
in  Council  any  other  jurisdiction  in  tlie  premises  ?" — Yes. 

"(G.)  Did  the  Acts  of  Manitoba,  relating  to  education,  passed 
prior  to  the  session  of  189<i,  confer  on  or  continue  to  the  minority  a 
'  right  or  privilege  in  relation  to  education  '  within  the  meaning 
of  sub-sect.  2  of  sect.  22  of  the  JManitoba  Act,  or  establish  a  .system 
of  '  separate  or  dissentient  schools  '  within  the  meaning  of  sub  sect. 

3  of  sect.  93  of  the  British  North  America  Act.  1807,  if  said  sect. 
93  be  found  applicable  to  Manitoba,  and  if  so,  did  the  two  Acts  of 
1890  complained  of,  or  either  of  them,  affect  any  right  or  privilege 
of  th.^  minority  in  such  a  manner  that  an  appeal  will  lie  thereunder 
to  the  Governor-General  in  Council  V — Yes. 

Taschereav,  J.  : — 

I  doubt  our  jurisdiction  on  this  reference  or  consultation.  Is 
sect.  4  of  54  &  55  Vict.  c.  25  which  purports  to  authorize  .such  a 
reference  to  this  court  for  hearing  "or"  consideration  intra  vires 
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1896  of  Parliament  ?  By  which  section  of  the  British  North  America 
Act  is  Parliament  empowered  to  confer  on  this  statutory  court  any 
other  jurisdiction  than  that  of  a  court  of  appeal  under  sect.  101 
thereof  I  This  court  is  evidently  made,  in  the  matter,  a  court  of 
first  instance,  or  rather,  I  should  say,  an  advisory  board  of  the 
federal  executive,  substituted,  pro  hue  vice,  for  the  law  officers  of 
the  Crown,  and  not  performing  any  of  the  usual  functions  of  a  court 
Taschereau,  J.  of  appeal,  nay,  of  any  court  of  justice  whatever.  However,  I  reed 
not,  at  present,  further  investigate  this  point.  It  has  not  been 
raised,  and  a  similar  enactment  to  the  same  import  has  already  been 
[078]  acted  upon.  That  is  not  conclusive,  it  is  true :  but  our  answers 
to  the  (juestions  submitted  will  bind  no  one,  not  even  those  who  put 
them,  nay,  not  even  those  who  give  them,  no  court  of  justice,  not 
even  this  court.  We  give  no  judgment,  we  determine  nothing,  we 
end  no  controversy  ;  and,  whatever  our  answers  may  be,  should  it 
be  deemed  expedient,  at  any  time,  by  the  Manitoba  executive  to 
impugn  the  constitutionality  (jf  any  measure  that  might  hereafter 
bo  taken  by  the  federal  authorities  against  the  provincial  legislation, 
whether  such  measure  is  in  accordance  with  or  in  opposition  to  the 
answers  to  this  cniisultation,  the  recourse,  in  the  usual  way,  to  the 
courts  of  the  country  remains  open  to  them.  That  is,  1  presume, 
the  consideration,  and  a  very  legitijuate  one,  I  should  say,  upon 
which  the  Manitoba  executive  acted  by  refraining  tc  take  part  in 
the  argument  on  the  reference,  a  course  that  I  would  not  have  been 
surprised  to  see  followed  by  the  jtetitioners,  unless  indeed  they  are 
assured  of  the  interference  of  the  federal  authorities  should  it 
eventually  result  from  this  reference  that,  constitutionally,  the 
power  to  interfere  with  the  provincial  legislation  as  prayed  for 
exists.  For  if,  as  a  matter  of  policy,  in  the  public  interest,  no 
action  is  to  be  taken  upon  the  petitioners'  application,  even  if  the 
appeal  lies,  the  futility  of  these  proceedings  is  apparent. 

Assuming,  then,  that  we  have  jurisdiction,  1  will  try  to  give,  as 
concisely  as  possible,  the  reasons  upon  which  I  have  based  my 
answers  to  the  (luestions  submitted. 

In  the  view  I  take  of  the  application  made  to  His  Excellency  the 
Governor-Generpl  in  Council  by  the  Catholics  of  Manitoba,  I  think 
it  better  to  invert  the  order  of  the  questions  put  to  us,  and  to  answer 
tirst  the  fourth  of  these  iiueations,  that  is,  whether  sub-sect.  3  of 
sect.  93  of  the  British  North  America  Act  applies  to  Manitoba.    To 
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[G79]  that  question  the  answer,  in  my  opinion,  must  be  in  the 
negative.  That  section  of  the  British  North  America  Act  applies 
to  every  one  of  the  provinces  of  the  Dominion,  with  the  exception 
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however  of  Manitoba,   for   the   reason  that,  for  Manitol)a,  in  its    (j^kvebal  op 
special  charter,  the  subject  is  specifically  provided  for  by  sect.  22     Manitoba. 
thereof.  Sup.  C. 

The  maxims  lex  posterior  derogat  priori,  andspecialia  generalibus         anada. 
derogant  have  both  here,  it  seems  to  me,  their  application.     If  it  Taschereau,  J. 
had  been  intended  to  purely  and  simply  extend  the  operatioi    of 
tliat  set.  93  of  the  British  North  America  Act  to  Manitoba,  sect. 
22  of  its  charter  would  not  have  been  enacted     The  course  since 
pursued  fur  British  Columbia  and  Prince  Edward  Island  would  have 
been  followed.     But  where  we  see  a  different  course  pursued  we 
have  to  assume  that  the  difference  in  the  law  was  intended.     I  can- 
not see  any  other  reason  for  it,  and  none  has  been  suggested.     True 
it  is  that  the  words  "  or  practice  "  in  sub-sect.  1,  of  sect.  22,  are  an 
addition  in  the  Manitoba  charter  which  the  Dominion  Parliament 
desired  to  specially  make  to  the  analogous  provision  of  the  British 
North  America  Act,  but  that  was  n(^  reason  to  word  sub-sect.  2  there- 
of so  differently  as  it  is  from  sub-sect.  3  of  sect.  93  of  the  British 
North  America  Act.     Then  this  difference  may  be  easily  explained 
though  its  consequences   may  not  have   been  foreseen  ;    I  speak 
cautiously  and  mindful  that  I  am  not  here  allowed  to  controvert  or 
even   doubt   anything  that   has  been  said  on  the  subject  by  the 
Privy   Council.     It  is   evident,  to   my    mind,  that  it  was   simply 
because  it  was  assumed  by  the  Dominion  Parliament,  that  separate 
or  denominational  schools  had  previously  been,  in  that  region,  and 
were  then,  at  the  union,  the  basis  and  i)rinciple  of  the  educational 
system,  and  with  the  intention  of  adapting  such  system  to  the  new 
province,  or  rather  of  continuing  it  as  found  to  exist,  that,  in  the 
[080]  Union  Act  of  1870,  the  wouis  of  sub-sect.  3  of  sect.  93  of  the 
British  North  America  Act"  "where  in  any  province  a  system  of 
separate  or  dissentient  schools  exists  by  law,  at  the  union,  or  ia 
thereafter  established   by  the   legislature  of  the  province,"  were 
stricken  out  as  unnecessary  and  inapplicable  to  the  new  provinc>?. 
And  I  do  not   understand   that  the   Privy  Council  denies  to  the 
^ntitionera  their  right  to  separate  schools. 

However,  the  reason  of  this  difference  between  the  constitution 
of  the  province  and  the  British  North  America  Act  cannot,  in  my 
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view  of  the  question,  bring  much  assistance  in  the  present  investi^^a- 
tion  :  the  fact  remains,  wliatcver  may  have  been  tlie  reason  for  it, 
that  no  .appeal  is  given  to  the  minority,  in  Manitoba,  in  relation  to 
the  rights  and  privileges  conceded  to  them  since  the  union  as  dis- 
tinguished from  those  in  existence  at  the  union.  They  have  no 
rights  but  what  is  left  to  them  by  the  judgment  in  the  Barrett 
Case  (1)  ;  and,  if  I  do  not  misunderstand  that  judgment,  the  appeal 
Taschereau,  J.  they  now  lay  claim  to  is  not,  as  a  logical  inference,  thereby  left  to 
them. 

And  in  vain  now,  to  supj)ort  their  appeal,  would  they  urge  that 
the  statute  so  construed  is  unreasonable,  unjust,  inconsistent 
and  contrary  to  the  intentions  of  the  law  giver  ;  uselessly  woult 
they  contend  that  to  force  them  to  contribute  pecuniarily  to  the 
maintenance  of  the  i)ublic,  non-Catholic  schools  is  to  so  shackle  the 
exercise  of  their  rights  as  to  render  them  illusory  and  fruitless,  or 
that  to  tax,  not  onlj'  the  property  of  each  and  eveiy  one  of  them 
individually  but  even  their  school  buildings  for  the  support  of  the 
public  schools  is  almost  ironical  ;  uselessly  would  they  demmstrate 
the  utter  imi)()S3ibility  for  them  to  efficaciously  provide  for  the 
organization,  maintenance  and  management  of  separate  schools,  and 
the  essential  reciuirements  of  a  separate  school  system  without 
[G81]  statutory  powers  and  the  necessary  legal  machinery  ;  ineffect- 
ively would  they  argue  that  to  concede  their  right  to  separate 
schools,  and  withal,  deprive  them  of  the  means  to  exercise  that 
right,  is  virtually  to  abolish  it,  or  to  leave  them  nothing  of  it  but  a 
barren  theory.  With  all  these,  and  kindred  considerations,  we, 
here,  in  answering  this  consultation,  are  not  concerned.  The  law 
has  authoritatively  been  declared  to  be  so,  and  with  its  conseijuences, 
we  have  nothing  to  do.  Dura  lex,  sed  lex.  Judex  non  constituitur 
ad  leges  reformandas.  Non  licet  judicibus  de  logibus  judicare  sed 
secundum  ipsas.  The  Manitoba  legislation  is  cijnstitutional,  there- 
fore it  has  not  affected  any  of  the  rights  or  privileges  of  the  minority, 
therefore  the  minority  has  no  ai)peal  to  the  federal  authority.  The 
Manitoba  legislature  had  the  right  and  power  to  pass  that  legisla- 
tion ;  therefore  any  interference  with  that  legislation  by  the  federal 
authority  would  be  ultra  vires  and  unconstitutional. 

By  an  express  provision  of  the  British  North  America  Ac*  of 
1871,  it  must  not  be  lost  sight  of,  the  Dominion  Parliament  has  not 
the  power  to,  in  any  way,  alter  the  Manitoba  Union  Act  of  1870. 

(1)  [1892]  A.  C.  445 ;  ante,  p.  32. 
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For  these  reasons  I  would  answer  negatively  the  fourth  of  the  1595 

ijueations  submitted,  and  say  that,  in  my  opiniai,  sub-sect.  3  of 
sect.  93  of  the  British  Xortli  America  Act  does  not  apply  to 
Manitoba. 

I  take  up  now  the  first  of  these  <)uestinns  :  I'oes  the  right  of  Manitoba. 
appeal  claimed  by  tlie  petitioner-,  exist  under  sect.  22  of  the  Mani^  Sup.  C. 
toba  Act?  And  here  again,  in  my  opinion,  tlie  answer  must  be  in  Canada. 
the  negative,  for  the  reason  that  it  is  conclusively  determined,  by  Taschereau,  J. 
the  judgment  of  the  Privy  Council,  that  the  Alanitoba  legislation 
does  not  prejudicially  aflfect  any  right  or  privilege  that  the  Catholics 
had  by  law  or  practice  at  the  union,  and  if  their  rights  and  priv- 
[082]  ileges  are  not  affected  there  is  no  appeal.  The  rights  or  priv- 
ileges mentioned  in  sub-sect.  2  of  sect.  22  are  the  same  1  'ghts  and 
privileges  that  are  mentioned  in  sub-sect.  1,  that  is  to  say,  those 
existing  at  the  union,  upon  which  sub-sect.  3  provides  for  the  inter- 
ference, in  certain  cases,  of  His  Excellency  the  Governor-General 
in  Council,  and  it  is  as  to  such  rights  or  privileges  only  that  an 
appeal  is  given.  The  appeal  given,  in  the  uther  provinces,  by  sect. 
9;>  of  the  British  North  America  Act  as  to  the  rights  or  privileges 
conferred  on  a  minority  after  the  union,  is,  as  1  have  remarked, 
left  out  of  the  Manitoba  constitution.  Assuming,  however,  that 
the  Manitoba  constitution  is  wide  eni>ugh  to  cover  an  appeal,  by 
the  minority,  upon  the  infringement  of  any  of  their  rights  or  priv- 
ileges created  since  the  union,  or  assuming  that  sect.  93  of  the 
British  Nurth  Anaerica  Act,  sub-sect.  3,  applies  to  Manitoba,  I 
would  be  inclined  to  think  that,  by  the  i-atio  decidendi  of  the  Privy 
Council,  there  are  no  rights  or  privileges  of  the  Catholic  minority 
that  are  infringed  by  the  Manitoba  legislation  so  as  to  allow  of  the 
exercise  of  the  powers  of  the  Goveinior  in  Council  in  the  matter, 
as  the  Manitoba  statutes  must  novv  be  taken  not  to  prejudicially 
drt'ect  any  right  or  privilege  whatever  enjoyed  by  the  Catholic  00m- 
muuity.  It  would  seem,  no  doubt,  l)y  the  lauiruage  of  both  sect. 
93  of  the  British  North  America  Act  and  of  sect.  22  of  the  Mani- 
toba charter,  that  there  may  be  provincial  legishition  which,  though 
intra  vires,  yet  might  aflFect  the  rights  (jr  privileges  of  the  minority 
so  as  to  give  them  the  right  to  appeal  to  the  Governor  in  Council. 
For  it  cannot  bo  of  ultra  vires  legislation  that  an  ajipeal  is  given. 
And  the  petitioners  properly  disclaiming  any  intention  to  baao  tiieir 
aiiplication   on  the  unconstitutionality  of  ilie  Manitoba  statutes, 
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^"""^  [683]  union,  urge  that  though  the  Privy  Council  has  determined  that 

V.  the   legislation  in  question  does  not  affect  the  rights  existing  at 

nJ^^^^r^} ..  the  union  so  as  to  render  it  ulti'a  vires  vet  that  it  does  affect  the 
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Manitoua.  riglits  conferred  upon  them  by  the  provincial  legislature  since  the 
Sur.  C.  union,  so  as  to  give  them,  though  in*ra  vires,  an  ajjpeal  to  the  Gov- 
Canaoa.  ernor  in  Council.  1  fail  to  see,  however,  how  this  ingenious  dis- 
Tadchereau,  J,  tinction,  for  which  I  am  free  to  admit  both  the  British  North  Am- 
erica  Act  and  the  Manitoba  special  charter  give  room,  can  help  the 
petitioners.  I  assume  here  that  the  petitioners  have  an  appeal  upon 
rights  or  privileges  conferred  'ion  them  since  the  union,  as  contra- 
distinguished from  the  rights  previously  in  existence.  The  case  is 
precisely  the  same  as  if  the  present  appeal  was  as  to  their  rights 
existing  at  the  union.  They  might  argue  that  though  the  Privy 
Council  has  held  this  legislation  to  have  been  intra  vires  yet  their 
right  to  appeal  subsists,  and,  in  fact,  exists  because  it  is  intra  vires. 
But  what  would  be  this  ground  of  appeal '(  Because  the  legislation 
affects  the  rights  and  jirivileges  they  had  at  the  union  ?  And  the 
answer  would  be  one  fatal  to  their  appeal,  as  it  was  to  their  conten- 
tions in  the  Barrett  Cased),  that  none  of  these  rights  and  privileges 
have  been  illegally  affected.  Now,  the  rights  and  privileges  they 
lay  claim  to  under  the  provincial  legislatioti  anterior  to  1890  are, 
with  the  additions  rendered  necessary  by  the  political  organization 
of  the  country  to  enable  them  to  exercise  these  rights,  the  same, 
in  i)rinciple,  that  they  had  by  practice  at  and  before  the  union,  and 
which  were  held  by  the  Privy  Council  not  to  be  illegally  affected 
by  the  legislation  of  1890. 

And  1  am  unable  to  see  how,  on  the  one  hand,  this  legislation 
might  be  said  to  affect  those  rights  so  as  to  support  an  appeal  and, 
on  the  (jtlier  hand,  not  to  affect  the  same  rights  so  as  to  render  it 
ultra  vires. 

[t)84]  The  potitionera,  it  seems  to  me,  would  virtuallj*  renew  their 
inipiachment  (if  the  constitutionality  of  the  Manitoba  legislation 
of  1890  upon  another  ground  than  the  one  taken  in  the  Barrett 
Case  (1),  namely,  upon  the  rights  conferred  upon  them  since  the 
union,  whilst  the  controversy  in  the  Barrett  Case  {I)  was  limited  to 
their  rights  as  they  existed  at  the  union.  But  that  legislation,  as 
1  have  said,  is  iirevocably  held  to  have  been  intra  vires,  and  it    is 

(t)  [18',)2]  A.  C.  445  ;  ante,  p.  32. 
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not  open  to  the  petitioners  to  argue  the  contrary  even  upon  a  iien-  jj^gg 

grouad.     And  if  it  is  intra  vires,  it  cannot  be  that  it  has  iile-'aiiy       ^~~' 

°  .     .  ...  Bitol'HY 

affected  any  of  the  rights  or  privileges  fif  the  Catholic  minority  v, 

\  'f'pf  \  11 TC 1?  V 

though  it  may  be  prejudicial  to  such  right.  And  if  it  has  not  (;j,-j{pn^L  of 
illegally  affected  any  of  tliosa  right.s  or  privileges  the}-  have  no  Manitoba. 
apj^eal  to  the  Governor  in  Council.  Sii'.  C. 

It  has  been  earnestly  urged  on  the  ])art  of  the  petitioners,  in  Canaua. 
their  attempt  to  distinguish  the  two  cases,  thar  in  the  ^Jarrett  Taschereau,  J. 
Case  (1)  it  was  only  their  liability  to  ariscssment  for  the  pul)lic  schools 
that  was  in  issue,  and,  conseijuently,  that  the  deci.sion  of  the  Privy 
Council,  binding  though  it  be,  docs  not  preclude  thtr-m  from  now 
taking,  on  appeal  from  the  provincial  legislation  of  ISOU,  ihe 
ground  that  this  legislation  sweeps  away  the  statutuiy  p.'wers  con- 
ceded to  them  under  the  previous  statutes,  and  without  which 
their  establishment  and  administration  of  a  separate  school  system 
is  impracticable.  But  here  again,  it  must  necessarily  be  on  the 
ground  that  their  rights  and  privileges,  or  some  of  their  rights  and 
privileges,  have  been  prejudicially  aflected  that  thej'  have  to  rest 
their  case,  and  from  that  ground  they  are  irrevocably  ousted  by  the 
judgment  of  the  Privy  ("oimcil,  where  not  <jnly  the  assessment 
clauses  thereof,  more  directly  iu  issue,  but  each  and  even.'  one  of 
the  enactments  of  the  statute  impugned,  were,  as  I  read  that 
judgment,  held  to  have  been  and  to  be  intra  vires. 

[085]  Were  it  otherwise,  and  c^uld  the  (juesti'  n  be  treated  as  res 
integra,  it  might  have  been  possible  for  the  petitioners  to  establish 
that  they  are  entitled  to  the  appeal  claimed  on  that  '.'round,  namely, 
that  the  statutes  of  1800,  by  taking  away  the  rii/lits  and  privileges 
of  a  cori»orate  body  vested  with  the  powers  es.sential  to  the  organ- 
iziition  and  maintenance  of  a  school  system  chat  had  bctii  granted 
to  them  by  the  previous  statutes,  are  subversive  of  those  rights  and 
privileges  and  prejudicially  affect  them. 

They  might  cogently  urge,  in  support  of  that  proposition,  and 
might,  perhaps,  have  succeeded  in  convincing  me.  that  to  take  away 
a  right,  to  cancel  a  grant,  to  repeal  the  grant  of  a  right,  tf>  revoke 
a  privilege,  prejudicially  affects  that  grant,  prejudicially,  injuriously 
affects  that  privilege.  Th^y  migiit  also  [lerhaj's  have  lieen  able  to 
convince  me  that  the  license  to  own  real  e.iiate,  the  authorization 
to  issue  debentures,  to  levy  asM  .ssments,  the  powers  ot  a  corpor- 
ation, that  had  been  granted  to  them,  constituted  for  them  rights 
and  privileges. 

(1)  [1892]  A.  C.  445;  ante,  p.  3J. 
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1895  And  to  the  objection  that  no  appeal  lies  under  sect.  22  of  the 

M.init(jl)a  charter  but  upon  rights  existin<^  at  the  union  they  might 
I)eriiap3  have  successfully  answered,  either  that  sect.  93  of  the 
Brici.sh  North  America  Act  extends  to  Manitoba,  or,  if  not,  that 
the  legislation  of  Manitoba  in  the  matter,  since  the  union,  prior  to 
iMiO,  should  be  construed  as  declaratory  of  their  right  to  separate 
schools,    or   A   legislative   admission   of  it,   a   legislaticm    required 

merely  to  secure  to  them  the  means  whereby  to  exercise  that  right, 

__  '■  ■  and  that,  cnnsecpieutly,  their  api)eal  I'elates  back  to  a  right  exirtting 
at  the  union,  so  as  to  bring  it,  if  necessary,  under  the  terms  of  sect. 
22  <»f  the  Manitol)a  Union  Act. 

However,  from  these  reasons  the  petitioners  are  now  precluded. 
[68G]  if  any  of  tlieir  rights  and  privileges  had  been  prejudicially 
atfected  this  legislation  would  be  ultra  vires  ;  and  it  is  settled  that 
it  is  no"  ultra  virts. 

And  the  argument  against  their  contention  is  very  .strong,  that  it 
being  tlotormined  that  it  wo\ild  have  been  in  the  jjower  of  the 
Manitoba  legislature  to  establish,  in  1871,  at  the  outset  of  the 
political  organization  of  the  province,  the  system  of  schools  that 
they  adopted  in  ISOO  l)y  the  statutes  which  the  petitioners  now 
complain  of,  it  cannot  be  that  by  their  adopting  and  regulating  a 
system  of  separate  schools,  though  not  obliged  to  do  so,  they,  for- 
ever, bound  the  future  generations  of  the  province  to  that  pclicy, 
so  that,  as  long  ;*t  least  as  tliere  would  l)e  ev  ■.:  only  one  Roman 
Catholic  left  in  the  province,  the  legislature  sh"uld  be,  for  all  time 
to  come,  deprived  of  the  power  to  alter  it,  though  the  constitution 
vebts  them  with  the  jurisdiction  over  education  in  the  province.  To 
deny  to  a  legislative  body  the  right  to  repeal  its  own  laws,  it  may 
be  said,  is  so  to  curtail  its  powers  that  an  express  article  of  its  con- 
stitution must  bo  shewn  to  support  the  proposition  ;  it  is  not  one 
that  can  be  deductively  admitted. 

If  this  legislation  of  18!)0,  it  may  be  still  further  argued  against 
tiie  petitioners'  contentions,  had  been  adopted  in  1871,  it  would,  it 
must  now  be  conceded,  have  been  constitutional,  and  that  being  so, 
would  the  Catholic  minority,  then,  in  1871,  have  had  a  right  of 
appeal  to  the  Oovernor  in  Council?  Certainly,  that  is  partly  the 
.same  question  in  a  ditlVrent  form.  But  it  demonstrates,  put  in  that 
slinpe,  that  the  pititioners  have  now  no  right  of  appeal.  The 
answer  to  their  claim  would  then  have  been  that  they  had  no  appeal 
because  none  of  their  rights  and  privileges  had  been  prejudicially 
atfected.  Now,  in  my  opinion,  they  have  no  other  rights  and 
privileges,  in  the  constructiim  that  these  words  bear  in  the  jNIanitoba 
charter,  tlian  the  rights  and  privileges  they  had  in   1870.     And  if 
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[687]  they  would  have  had  no  appeal  then,  on  a  legiplatiou  in  1871 
similar  to  that  of  1890,  they  have  none  now  if  none  of  their  rights 
t'.nd  privileges  have  been  prejudicially  affected. 

I  would  an.swer  the  first  (|uestion  in  the  negative.  This  con" 
elusion  determines  my  answers  to  the  other  questions  submitted  to 
the  court,  and,  consequently,  as  at  present  advised,  I  would  answer 
the  six  of  them  as  follows  : — 

To  no.  1. — "Is  the  appeal  referred  to  in  the  said  memorials  and  

petitions,  and  assorted  thereby,  such  an  appeal  as  is  admissible  by     *^°  ^reau, 
sub-sect.  3  of  sect.  93  of  the  British  North  America  Act,  1867,  or  by 
8ub-.sect.  2  of  sect.  22  of  the  Manitoba  Act,   33  Vict.  (1870),  c.  3, 
Canada?"     I  would  answer,  no. 

To  no.  2. — "Are  the  grounds  set  forth  iu  the  petitions  and  memo- 
rials such  as  may  be  the  subjVct  of  appeal  under  the  authority  of 
the  sub-sections  above  referred  to,  or  either  of  them?"  I  would 
answer,  no. 

To  no.  3. — "Does  the  decision  of  the  Judicial  Committee  of  the 
Privy  Council  in  the  cases  of  The  City  of  Winnipeg  v.  Barrett  (1) 
and  The  City  of  Wiunipeg  v.  Logan  (1)  dispose  of  or  conclude  the 
application  for  redress  based  on  the  contention  that  the  rights  of 
the  Roman  Catholic  minority  which  accrued  to  them  after  the 
union  under  the  statutes  of  the  province  have  been  interfered  with 
by  the  two  statutes  of  1890,  complained  of  in  the  said  petitions  and 
memorials  ?  "     I  would  answer,  yes. 

To  no.  4.- -"Does  sub-sect,  3  of  sect.  93  of  the  British  North 
America  Act,  1867,  apply  to  Manitoba  ?  "     I  would  answer,  no. 

To  no.  5. — "  Has  His  Excellency  the  Governor-General  in  Council 
power  to  make  the  declarations  or  rent'dial  orders  which  are  asked 
for  in  the  said  memorials  and  petitions,  assuraing  the  material  facts 
to  bo  as  stated  therein,  or  has  His  Excellency  the  Governor- 
[688]  General  in  Council  any  other  jurisdiction  in  the  premises  i "  I 
would  answer,  no. 

To  no.  (5. — "Did  the  Acts  of  Manitoba  relating  to  education, 
passed  prior  to  the  session  of  1890,   confer  on  or  continue  to  the  | 

minority  a  '  right  or  privilege  in  relation  to  education  '  within  the 
meaning  of  sub-sect.  2  of  sect.  22  of  the  Manitoba  Act,  or  establish 
a  system  of  '  separate  or  dissentient  schools  '  within  the  meaning 
of  sub-sect,  3  of  sect.  93  of  the  iiritish  North  America  Act,  1BG7,  if 
said  sect.  93  be  found  to  be  applicable  to  M.'i,nitoba  ;  and  if  so,  did 
the  two  Acts  of  18i)0  comi>lained  of,  or  either  of  them,  affect  any 
right  or  privilege  of  the  minority  in  such  a  manner  that  an  apjieal 
will  lie  thereuuder  to  the  Governor-General  in  Council  ]  "  I  would 
answer,  no. 

(1)  [i89J]  A.  C.  445  ;  ante,  p.  32 
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GWYNNK,   J.  :  — 

The  riuestions  8u})mitted  in  the  case  stated  by  the  order  of  His 
Excellency  the  Ciovernor-General  in  Council  for  the  opinion  of  this 
court  are  as  follows  ; — 

"1.  Is  the  appeal  referred  to  in  the  memorials  and  petitions  stated 
in  and  made  part  of  the  case  and  asserted  thereby,  such  an  appeal 
as  is  admissible  by  sub  sect.  3  of  sect.  93  of  the  British  North 
America  Act  of  18G7,  or  by  sub-sect.  2  of  sect.  22,  of  the  Manitoba 
Act,  33  Vict.  (1870)  chai)ter  3,  Canada  ? 

"2.  Are  the  grounds  set  forth  in  the  petitions  and  memorials 
such  as  may  be  the  subject  of  appeal  under  the  authority  of  the 
subsections  above  referred  to  or  either  of  them  ? 

"3.  Does  the  decision  of  the  Judicial  Committee  of  the  Privy 
Council  in  the  cases  of  The  Cit\i  of  Winnipeg  v.  Barrett  (1)  and 
TIte  City  of  Wiwupeg  v.  Lof/a?i  (1)  dispose  of  or  conclude  the 
application  for  redress  based  on  the  contention  that  the  rights  of 
the  Roman  Catholic  minority  which  accrued  to  them  after  the  union 
under  the  statutes  of  the  i)rovince  have  been  interfered  with  by  the 
two  statutes  of  1890,  complained  oi  in  the  said  petitions  and 
memorials. 

"4  Does  sub-sect.  3,  of  sect.  93,  of  the  British  North  America 
Act  1807,  apply  to  Manitoba? 

"  5.  Has  His  Excellency  the  Governor-General  in  Council  power 
to  make  the  declarations  or  remedial  orders  which  are  asked  for  in 
[G89]  the  said  memorials  and  petitions  assuming  the  material  facts 
to  be  as  stated  therein,  or  has  His  Excellency  the  Governor-General 
in  Council  any  other  jurisdiction  in  the  premises  ? 

"0.  Did  the  Acta  of  Manitoba  relating  to  education,  passed  prior 
to  the  session  of  1890,  cr)nfer  or  continue  a  '  right  or  privilege  in 
relation  to  education  '  within  the  meaning  of  sub-sect.  2.  of  sect.  22, 
of  the  Manitoba  Act,  or  establish  a  system  (jf  'separate  or  dissentient 
schools,'  within  the  meaning  of  sub-sect.  3,  of  sect.  93,  of  the 
British  North  America  Act,  18G7,  if  said  section  be  found  to  be 
applicable  to  Manitoba  and  if  so,  did  the  two  Acts  of  1890  com- 
plained of,  or  either  of  them,  affect  any  right  or  jirivilege  of  the 
minority  in  such  a  manner  that  an  appeal  will  lie  thereunder  to  the 
Governor- General  in  Council." 

The  memorials  and  petitions  referred  to  in  and  made  part  of  the 
•  ase  were  presented  to  His  Excellency  the  Governor-General  in 
Council  in  April,  1890,  and  in  September  and  October,  1892  ;  that 
of  April,  1890,  was  signeil  by  his  Grace  the  Archbishop  of  St.  Boni- 
face and  4,2C6  others,  members  of  the  Roman  Catholic  Church. 


(1)  [1892]  A.  C.  44.') ;  ttnU,  \>.  32. 
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It  alleged  : — 

"  1.  That  prior  to  the  creation  of  the  Province  of  Manitoba  there 
existed  in  the  territory  now  constituting  that  province  a  number  of 
cli'ective  schools  for  children. 

"2.  That  these  schools  were  denominational  schools,  some  of 
them  being  rcgula'ed  and  controlled  by  the  Roman  Catholic  Church 
aiul  others  by  various  Protestant  denominations. 

"3.  That  the  means  necessary  for  the  support  of  the  Roman 
Catholic  schools  were  supplied  to  some  extent  by  school  fees  paid 
by  some  of  the  parents  of  the  children  who  attended  the  schools 
and  the  rest  was  paid  out  of  the  funds  of  the  church  contributed  by 
its  members. 

"4.  That  during  the  period  referred  to  Roman  Cathi-lics  had  no 
interest  in  or  control  over  the  schools  (jf  the  Protestant  denomina- 
tions, and  the  Protestant  denominations  had  no  interest  in  or  con- 
trol over  the  schools  of  the  Roman  Catholics  ;  there  were  no  i)ublic 
schools  in  the  sense  of  State  schools.  The  members  of  the  Roman 
Catholic  Church  supported  the  scIkjoIs  of  their  own  church  for  the 
benefit  of  the  Roman  Catholic  children  and  were  not  under  obliga- 
tion to,  and  did  not  contribute  to  the  support  of  any  other  schools. 

"  5.  That  in  the  matter  of  education  therefore,  during  the  period 
r.  ferred  to,  Roman  Catholics  were,  as  a  matter  of  custom  and  prac- 
tice, separate  from  the  rest  of  the  community." 

[G90]  The  petition  then  set  forth  sect.  22  of  the  Manitoba  Act 
(33  Vict.  c.  3)  and  proceeded  as  follows  in  paragraph  7  and  follow- 
ing paragraphs  : — 

"  7.  During  the  first  session  of  the  Legislative  Assembly  of  the 
Province  of  Manitoba  an  Act  was  passed  rehiting  to  education,  the 
effect  of  which  was  to  continue  to  the  Roman  Catholics  that  separ- 
ate condition  with  reference  to  education  which  they  had  previous 
to  the  erection  of  the  province. 

"  8.  The  etl'ect  of  the  statute  so  far  ns  Roman  Catholics  were  con- 
cerned was  merely  to  organize  the  efibrts  w^hich  Roman  Catholics 
had  previously  voluntarily  made  for  the  education  of  their  own 
children.  It  provided  for  the  continuance  of  schools  under  the  solo 
control  and  management  of  Roman  Catholics,  and  of  the  education 
of  their  children  according  to  the  methods  by  which  alone  they 
believe  children  should  be  instructed. 

"9.  Ever  since  the  said  legislation  and  until  the  last  session  of 
the  Legislative  Assembly  no  attempt  was  made  to  encroach  upon 
the  rights  of  the  Roman  Catholics,  so  confirmed  to  them  as  above 
mentioned,  but  during  said  session  statutes  were  passed,  53  Vict, 
caps   .';7  and  38,  the  cHect  of  which   was  to  deprive  the  Roman 
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Cntholici  iiltot^ochor  of  thoir  sop/irato  condition  in  regard  to  educa- 
tion, to  inorgo  their  hcIiooIs  with  those  of  tlie  I'rotostant  denomina- 
tions, and  to  reiiuiro  all  m(>nil)er8  of  tho  community,  whether 
Roman  Catholic  or  IVotuHtant,  to  contribute  through  taxation  to 
tho  support  of  what  v/m  therein  calletl  public  schools,  but  which 
are  in  reality  a  continuation  of  the  rrotestant  schools. 

"  10.  There  is  a  provi.siou  in  the  .said  Act  for  tho  api)ointmont  and 
election  <if  an  advisory  board,  and  also  for  tho  election  in  each 
municipality  of  school  trustees  ;  there  is  al.so  a  provision  that  tho 
said  advisory  V)oard  may  proscribe  religious  oxorciaea  for  use  in 
schools,  and  that  the  said  school  trustees  may,  if  they  think  tit, 
direct  such  religious  exorcises  to  bo  adopted  in  tho  schools  in  their 
respective  districts.  No  furttiar  or  other  provision  is  made  with 
reference  to  relitrious  oxercises,  and  there  is  none  with  reference  to 
religious  training. 

"  11.  Roman  Catholics  regard  such  schools  as  unfit  for  the  pur- 
poses of  education,  and  the  children  of  Roman  Catholic  parents 
cannot,  and  will  not,  attend  any  such  schools.  Rather  than  coun- 
tenance sucli  schools  Roiuau  Cdtholics  will  revert  to  tho  ordinary 
system  in  operation  previous  to  tho  Manitoba  Act,  and  will,  at 
their  own  private  e.xpenae,  establish,  support  and  maintain  schools 
in  accordance  with  their  principles  and  their  faith,  although  by  so 
doing  they  will  have,  in  addition  thereto,  to  contribute  to  the 
ex])ense  of  tiie  so-called  ])ublic  schools. 

"12.  Your  petitioners  submit  that  tho  said  Act  of  the  Legisla- 
[<)yl]  tivo  Assembly  of  Manitoba  is  subversive  of  the  rights  of 
Roman  Catholics  guaranteed  and  confirmed  to  them  by  tho  statute 
creating  the  Province  of  Manitoba,  and  prejudicially  alTects  the 
rights  and  privileges  with  respect  to  Roman  Catholic  schocds  which 
Roman  Catholics  had  in  the  province  at  tho  time  of  its  union  with 
the  Dominion  of  Canada. 

"  13.  That  Roman  CaUiolica  aro  in  minority  in  said  province. 

"  14.  The  Roman  Catholics  of  the  Province  of  Manitoba  therefore 
appeal  fmm  the  said  Act  of  tho  Legislative  Assembly  of  Manitoba." 

The  petitioners  therefore  prayed  : — 

"  1.  That  His  Excellency  tho  (iovernor-Goneral  in  Council  may 
entertain  the  said  appeal  and  may  conai'lor  the  same,  and  may  make 
such  provisions  and  give  such  directions  for  tho  hearing  and  con- 
sidoraticm  of  the  said  appeal  as  might  be  thought  proper. 

" 'ii.  That  it  might  be  declared  that  such  pronncia'  law  does 
prejudically  atl'ect  the  rights  and  privileges  with  regard  to  denomina- 
ticmal  schools  which  Roman  Catholics  had  by  law  or  practice  in  the 
province  at  the  union. 
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'•  [].  That  such  diiections  might  ho  yiven,  nnd  provisions  m.-vle.  jg95 

for  the  relii'f  of  tho  Uonifiii  CiithoHcs  of  thu  province  as  to  His 

ExcelU'iicy  in  Council  niiyht  sfLia  tit." 

A  report  of  tlic  Minister  of  .fustice,  dated  2Ut  March.  1891.  uixm     Attokvkt- 
,    ,      r      •  1  t     ,      1,       ■  «  m.  t       -.>    Genkkai.  or 

the  two  Acts  of  thi!  Lej^isliituro  of  the  1  lovnicc  of  Manitoba.  i).j     Manitoba. 

Vict.  caps.  'i7  and  liH,  has  also  lueii  made  part  <>f  the  ca.se  suhmitted 
to  us,  in  wliich  reference  is  made  to  the  cases  of  limrttt  v.  Tht  City 
of  IViniiijidj  (l)  nnd  LoijdH  V.  Tin- City  <>/  H'initipeij  {I),  then  pro- 
cec<lini'  in  appeal  to  the  Sujirenie  Court  of  Canad.i.  and  al8<»  to  the 
said  petition  of  hi«  (!race  the  Archhiahop  of  .St.  I'^niface  and  others 
in  the  f<»llowin>4  terms  : — 

'•It  the  a]>peiil  should  he  successful  these  Acts  will  be  annulled 
by  judicial  decision.  The  Floman  Catholic  minority  of  M<initoba 
will  receive  protection  and  redress,  the  Acts  purj>orting  to  be  re- 
j>ealed  will  remain  in  operation,  and  those  whose  views  h.'ive  l)een 
repre.'^enled  by  a  majority  of  the  Legislature  cann't  but  rec^-gnise 
that  the  matter  had  been  dispi  sed  of  with  due  regard  to  the  con- 
stitutional riglits  of  the  province. 

"  If  the  controversy  should  result  in  the  dcci8i«>n  i)f  the  Court  of 
Queen's  Bench  (of  Manitoba)  being  sustaintd  the  time  will  come 
for  your  Excellency  to  consider  the  j)etiti'  ns  which  have  been  pre- 
[r>92]  .sented  by  and  on  behalf  of  the  Roman  Catholics  of  M.'iiiitoba 
for  redress  under  sub-sects.  2  and  3  of  sect.  22  of  the  Manitoba 
Act." 

The  petitions  of  Sei)tember,  1802,  were  two.  the  «-ne  <»f  T.  A. 
Beniier,  rej>re8enting  himself  to  be  acting  president  of  the  body 
called  the  National  Congress,  and  of  eleven  others,  members  of  the 
executive  committee  of  the  said  body  :  and  the  other  dated  the  22nd 
September,  181)2,  was  the  petition  (>f  his  (Jrace  the  Archbishop  of 
St.  Boniface. 

In  the  former  the  petitioners  set  out  at  large  the  alfove  petition 
of  Ajiril,  IH'.K),  and  the  report  of  tlie  Mini-ster  of  Justice  from  which 
the  above  extract  is  taken,  and  concluded  as  follows  : — 

*'  That  a  recent  decision  of  the  .Judicial  Committee  of  the  Pnvy 
Council  in  England  having  sustained  the  judgment  o'  the  Court  <»f 
Queen's  Bench  of  Manitoba  upholding  the  validity  of  the  Act  afore- 
said, your  petitioners  most  respectfully  represent  that,  as  intimated 
in  the  said  report  of  the  Minister  of  Justice,  the  time  has  now  come 
for  your  Excellency  to  consider  the  jietitions  which  have  been  pre- 
sented by  and  on  behalf  of  the  Roman  Catholics  of  Manitoba  tor 
redress  under  sub-sects.  2  and  3  of  sect.  22  of  the  Manitoba  Act. 


(1)  [1892]  A.  C.  445 ;  19  Can.  S.  C.  R.  374  ;  anU,  p.  32. 
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"That  your  i>etiti<tn«r8  mitwithataiulin^  sucli  docUiun  of  the 
Judicial  Comniittet;  in  Etii^l.inii  still  beliuvu  that  thuir  rights  and 
privilej^ea  in  relation  to  education  have  been  prejudicially  affected 
hy  .said  Acta  of  the  provinciiil  legislnture. 

"  Therefore  your  petitioners  moat  respectfully  and  moat  eameatly 
pray  that  it  nmy  please  your  Excellency  in  (.'ouncil  to  take  into 
Ci'iisideration  the  ftetitions  ah»»ve  referred  to  and  ti>  yrant  the  con- 
clunions  of  said  }ietitions  and  the  rel.ef  and  protection  snu^lit 
by  the  sjiine." 

The  petition  of  his  Grace  the  Archbishop  of  St.  Boniface  sets 
forth  the  matter  as  alle^^ed  in  the  petition  sigueil  by  him  Hii>i  others 
in  the  petition  of  .\prii,  ISiK),  and  certain  extracts  from  the  aaid 
report  of  the  Mini:»ter  of  Justice,  March,  181>1,  includini;  that 
alxjvo  extr'icteil,  and  concluding  ad  follows  : 

'*  8.  That  the  Judicial  Committee  oi  Her  Majesty's  Privy  Coun- 
cil has  sustained  the  decision  of  the  (Jueen's  Bench. 

"  D.  That  your  petitioner  believes  that  the  time  h;i3  now  come 
for  y<'Ur  Excellency  to  consider  the  petitions  whicli  h?ve  been  pre- 
[W6\  sented  by  and  on  behalf  of  the  Roman  Catholics  of  Manitoba 
tor  redress  under  sub-sects.  2  and  3  of  sect.  22  of  the  Manitoba  Act 
as  it  has  become  necessary  that  the  te<leral  p<j\ver  should  be 
resorted  to  for  the  protection  of  the  Roman  Catholic  minority.  " 

And  the  jteiition  prayed  that  His  Kxcellency  the  Ciovenior-Gen- 
eral  iu  Council  might  entertain  the  appeal  of  the  Roman  Catholics 
of  Manitoba  and  might  consider  the  same  and  might  make  such 
provisions  ami  give  such  directions  for  the  hearing  and  considera- 
tion of  the  s;iid  appeal  as  mi^ht  be  thought  proper  and  that  such 
directions  might  be  given  and  provisions  made  for  the  lelief  of  the 
Roman  Catholics  of  the  Pp«\iuce  of  Manitolxi  as  to  His  Excellency 
in  Couucd  iiiii;ht  seem  tit. 

These  petitions  are  framed  upon  the  contention  and  assumption 
that  the  facts  as  statetl  in  the  petitions  as  to  the  rights  and  privi- 
leges of  Roman  Catholics  in  Manitoba  in  relation  to  etlucation  at 
the  time  of  the  creation  of  the  province  entitled  them  to  procure, 
by  npiHjals  to  ilis>  Excellency  in  C<nuicil  under  sect.  22,  of  the 
ManitoiKi  Act,  the  annulment  aud  repeal  of  Provincial  Acts  .">:< 
Vict.  ca|>s.  37  and  38.  notwithstanding  that  these  Acta  had  '  *en 
declared  by  the  judgment  of  the  Judicial  Committee   ■  *  '  nvy 

Council  in  England  to  have  been  and  to  be  Act'      :iit  m  the 

jurisdiction  of  the  Legialature  of  Manitoba  to  enact.  petition 

of  October,  1>'J2,  is  however  framed  with  a  further  contennon.  It 
is  signed  by  his  Grace  the  Archbishop  of  St.  Boniface,  T.  A.  Bem- 
ier  as  president  of  the  bi>dy  called  the  National  Congress,  James 
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E.  r.  Prcnder^ast  as  mayor  of  .St.  Boniface,  .1.  Allard,  (>.  M.  1.,  if<95 

V.(i.,  John  .S.  Ewart  ami  137  others.  The  petition  .seta  out  ver- 
batim the  matters  alleged  in  the  tirat  twelve  paragraphs  of  the  above 
petition  of  April,  iJSlRi,  and  it  then  pnxjeeds  : — 

[61)4]  "  13.  Your  petitionee  furtlier  submit  that  the  .said  Acts  of 
the  Leyislative  Assembly  of  Manitoba  are  aubversive  of  the  ri>,'l»l.s 
and  privileyea  of  Roman  Catholics  provided  for  by  the  various 
statutes  of  the  Siiid  Legislative  Assembly  prior  to  the  passing  of 
the  said  Acts  and  aflect  the  rights  and  privileges  of  the  Roman  '^'^X""^'  ''• 
Catholic  minority  of  the  Queen's  subjects  in  the  aaid  province  in 
relation  to  education,  so  provided  for  as  aforesaid,  thereby  ollend- 
ing  both  against  the  British  North  America  Act  and  the  Maniti.>bH 
Act." 

And  the  petition  praj-ed  as  follows  :— 
"  Your  petitioners  therefore  pray  : 

"  1.  That  Your  E.xcellency  the  Governor-General  in  Council  may 
entertain  the  said  appeal  and  may  consider  tlie  same  and  may  make 
such  provi-sions  and  give  such  directions  for  the  hearing  and  consid- 
eration of  the  said  appeal  as  may  be  thought  proper. 

"2,  That  it  may  be  declared  that  the  said  Acts  5;}  Vict.  cap.  37 
and  38,  do  prejudicaliy  afTect  the  rights  and  privileges  with  regard 
to  denominational  schools  which  Ri»nian  Catholics  had  by  law  or 
practice  in  the  province  at  the  union. 

"3.  That  it  may  be  declared  that  the  8»id  la.st  mentioned  Acts 
do  adect  the  rights  and  privileges  of  the  Roman  Catholic  minority 
of  the  Queen's  subjects  in  relation  to  education. 

"  4.  That  it  may  be  declared  that  to  Y'our  Excellency  the  Gov- 
ernor-General in  Council  it  seems  roiuisite  that  th(>  provi.sions  of 
the  statutes  in  force  in  the  Province  of  Manitoba  prior  to  the  pa.ss- 
age  of  the  said  Acts  should  be  re-enacted  in  so  far  at  least  as  may 
be  necessary  to  secure  to  the  Roman  Catholics  ui  the  said  province 
the  right  to  build,  maintain,  equip,  manage,  and  conduct  these 
schools  in  the  manner  provided  for  by  the  said  statutes,  to  secure  to 
them  their  proportionate  share  of  any  grant  made  out  of  the  public 
funds  for  the  i)uriJo8es  of  education,  and  to  relieve  such  members 
of  the  Roman  Catholic  Church  as  contribute  to  such  Roman  Catholic 
schools  from  all  payments  or  contribution  to  the  support  of  any 
other  schools,  or  that  the  sjiid  Acta  of  189C  should  be  so  modified 
or  amended  as  to  effect  such  purpose. 

"  5.  And  that  such  further  or  other  declaration  or  order  may  be 
made  as  to  Your  Excellency  the  Governor-General  in  Council  shall, 
under  the  circumstances,  seem  proper,  and  that  such  directions  may 
be  given,  provisions  made  and  all  things  done  in  the  premises  for 
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the  j)uri>oso  of  affording  relief  to  the  said  Roman  Catholic  minority 
in  the  said  province,  as  to  Your  Excellency  in  Council  may  aeeni 
meet. 

"  And  your  petitioners  will  ev.r  pray,"  etc. 

The  protetiaion  of  the  petitioners  therefore  appears  to  be  that 
[(»'.)5]  sect.  'i2  of  the  Manitoba  Act  entitled  the  petitioners,  notwith- 
standing the  judgment  of  the  Privy  Council  in  England  in  The  City 
of  Wi}ini))eg  v.  Barrett  (1)  and  The  City  cf  iVinnipeii  v.  Lotjnn  (I), 
to  invoke  and  to  obtain  the  interference  of  His  Excellency  ""he 
Governor-(ieneral  in  Council  to  compel,  in  eflect,  a  repeal  by  the 
provincial  legislature  of  the  said  Acts  of  53rd  Vict.,  and  the  ro- 
enactment  of  the  stcatutes  in  force  in  the  province  in  relation  to 
education  at  the  time  of  the  passing  of  the  Acts  53rd  Vict,  upon 
the  grounds  following  : — 

1.  That  the  Acts  of  53rd  Vict,  prejudicially  alfect  the  rights  and 
privileges  with  rejrard  to  donoiwinational  schools  which  Roman 
Catholics  had  enjoyed  previous  to  the  erection  of  the  province ;  iuid 

2.  Tiiat  the  sai<l  .Acta  53rd  Vict,  prejudicially  affect  th«  rights 
and  privileues  of  Roman  Catholics  in  the  province,  provided  for  by 
various  statutes  of  the  provincial  legislature  enacted  i)rior  to  the 
passing  of  the  Acts  of  5,3rd  Vict.  Under  these  circumstances,  the 
ease  which  has  been  submitted  to  us  has  been  framed  in  the  .shape 
in  which  it  has  been  for  the  purpose  of  i)resenting  to  us  purely 
iib.stmct  (|uestions  of  law. 

The  learned  men\l)ers  of  the  .Judicial  C<^>mniiLtee  of  the  Privy 
Council  wiio  advised  Her  Majesty  upon  the  ai)i>eals  in  the  eases  of 
The  Citij  of  Winnipe'i  \.  Jiuiretf  (l)  and  The  Citu  <</  jrinnifwii  v. 
Lotjan  (1),  adopting  the  evidence  of  the  Archbishop  of  St.  Honiface 
as  to  the  rights  and  privileges  in  relation  to  denominational  schools 
enjoyed  by  Roman  Catholics  before  the  passing  of  the  Manitoba 
Act  in  the  territory  by  that  Act  erected  into  the  Province  of  M.ani- 
toba,  say  in  their  report : — 

"  Now,  if  the  state  of  things  which  the  Archbishop  describes  as 
existing  before  the  union  had  been  a  system  established  by  law, 
what  would  have  been  the  rights  and  privileges  of  the  Riinan 
Catholics  with  respect  to  denominational  schools  \  They  would 
have  had  by  law  the  right  to  establish  schools  at  their  own  expense, 
[•)n(>]  to  maintain  their  schocjls  by  school  fees  or  voluntary  contri- 
butions, and  to  conduct  them  in  accordance  with  their  own  religious 
tenets  Every  other  religious  body  which  was  engaged  in  a  similar 
work  at  the  time  of  the  union  wouhl  have  had  precisely  the  same 

(1)  [1892]  A.C.  445  ;  ante,  p.  32. 
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right  with  respect  to  thoir  denominational  schools.  Possibly  this 
right,  if  it  had  been  detinod  or  recognised  by  positive  enactment, 
niigh*  have  had  attached  to  it,  as  a  necessary  or  api)ropriate  incident, 
the  rit^ht  of  exemption  from  any  contrihtution  under  any  circum- 
stances to  schools  of  a  ditiereiit  denomination.  But.  in  their  Lord- 
ships' opinion,  it  would  be  going  much  too  :'ar  to  hold  that  the 
establishment  of  a  national  system  of  education  upon  a  non -secta- 
rian basis  is  so  inconsistent  vrith  the  right  to  set  up  and  maintain 
denominational  schools  that  the  two  tlungs  cannot  exist  together, 
or  that  the  existence  of  one  necessarily  implies  or  involves  immun- 
ity from  taxation  for  the  purpos-j  jf  *,he  other." 

They  then  minutely  review  the  provisions  of  the  provincial 
statutes  enacted  prio-  to  the  passing  of  the  Acts  of  1890,  and  of 
thu  AclK  of  1890  them..elvu3,  and  proceed  as  follows  :  — 

"  Notwithstanding  the  Public  School  Acts,  1890,  Roman  Catholics 
and  members  of  every  other  religious  body  in  Manitoba  are  free  to 
establish  schools  throughout  the  province  ;  they  are  free  to  main- 
tain their  scho<  Is  by  school  fees  or  voluntary  subscriptions  ;  they 
are  free  to  conduct  their  schools  according;  to  their  own  religious 
tenets  without  molestation  or  interference.  No  child  is  compelled 
to  attend  a  public  scliool.  No  special  advantage  other  than  the 
advantage  of  a  free  education  in  schools  conducted  under  public 
management  is  h»:id  out  to  diose  who  do  attend." 

To  this  it  may  be  added,  that  Roman  Catholics  are  not  excluded 
from  the  advisory  board  erected  by  the  Acts.  They  are  etpially 
eligible  as  Protestants  to  such  boird,  and  as  members  thereof  can 
eijually  with  Protestants  exert  thei*"  inHuence  upon  tl-e  board  with 
regard  to  religious  exercises  in  the  public  schools,  and  in  short 
Roman  Catholics  and  Protestants  of  every  denomination  are  in 
every  respect  placed,  l)y  tlie  Acts,  in  precisely  the  same  ponition. 
The  judgnient  of  the  Privy  Council  then  proceeds  as  follows  :  — 

•'  But  tjjen  it  is  .said  that  it  is  impossilile  for  Roman  Cath<tlics  or 
for  members  of  the  Churcii  of  England  (if  their  views  are  correctly 
fr.!t7]  represented  oy  tlie  liishop  <>i  Rupert's  Land,  who  has  given 
evidence  in  Logan's  case)  to  send  their  ciiildreu  to  public  schools 
where  the  education  is  not  superintended  and  directed  by  the 
authorities  of  tlieir  Church,  and  that  therefore  Roman  Catholics 
and  members  of  the  Church  of  England  who  are  taxed  for  public 
schools,  and  at  the  same  time  feel  themselves  compelled  to  suj)port 
their  own  schools,  are  in  a  less  favourable  position  than  those  who 
can  take  advantage  of  the  free  education  provided  by  the  Act  of 
1890.  That  may  be  so.  Hut  what  right  or  privilege  is  violated  or 
prejudically  affected  'oy  the  law  /  It  is  not  the  law  that  is  in  fault. 
14 
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It  is  owing  to  roligious  convictions  which  everybody  must  respect, 
and  to  the  teaching  of  their  Cliurch,  that  Roman  Catholics  and  the 
membera  of  the  Church  of  England  find  themselves  unable  to  par- 
take of  advantages  which  the  law  offers  to  all  alike." 

The  judgment  then  summarily  rejects  the  contention  that  the 
public  schools  created  by  the  Acts  of  1890  are  in  reality  Protestant 
schools  and  concludes  in  declaring  and  adjudging  that  those  Acts 
do  n(jt  prejudicially  afiect  tlie  rights  and  privileges  enjoyed  by 
Iloman  Catholics  in  the  territory  now  constituting  the  Province  of 
Manitiiba,  priijr  to  the  passing  of  the  Manitoba  Act,  taking  those 
rights  and  privileges  to  have  been  as  represented  by  the  Archbishop 
of  St.  Boniface,  and  even  assuming  them  to  have  been  secured  or 
conferred  by  positive  law,  and  so  that  they  are  not  enacted  in  viola- 
tion of  sect.  1''2  of  the  Manitoba  Act,  but  are  within  the  exclusive 
jurisdiction  of  the  provincial  legislature  to  enact. 

Their  Lordships  of  the  Privy  Council,  in  The  City  uf  Wmnipeij  v. 
Barrettil)  and  The  CHy  uf  If^itinipeg  v.  Lo(jan(l)  put  a  construction 
upon  this  sect.  22  wliich,  independently,  is  to  my  mind  sutliciently 
apparent,  but  which  1  tpioto  as  a  judicial  enunciation  of  their  Lord- 
ships' opinion.     They  say:  — 

'*Tl;<jir  Lordships  are  convinced  that  it  must  have  been  the 
intention  of  the  legi.s;ature  to  preserve  every  legal  right  or  privilege 
with  respect  t<i  den<iniinational  schools  which  any  class  of  persons 
practically  enjoyed  ut  the  time  of  the  union." 

The  language  of  the  set^tion  is,  I  think,  sulliciently  clear  up<»n 
f  G98j  that  point,  and  all  its  sub-sections  are  enacted  for  the  purpose 
of  securing  the  single  object,  namely,  the  preservation  of  existing 
right".     The  section  enacts  :  - 

"  22.  In  and  for  the  province  the  said  legislature  may  exclusively 
make  laws  in  relation  to  education,  subject  and  according  to  the 
.following  provisions  : — 

'  1,  Nothing  in  ;iny  such  law  shall  prejudicially  affect  any  right 
or  privilege  with  respect  to  denominational  schools  which  any  class 
of  persons  have  by  law  or  practice  in  tlio  province  at  the  union. 

"2.  An  appeal  shall  lie  to  the  Glovernor-General  in  Council  from 
any  act  or  decision  of  the  legislature  of  the  province  or  of  any  pro- 
vincial authority  ati'ecting  any  right  or  privilege  of  the  Protectant 
or  Roman  Catholic  minority  of  the  Queen's  subjects  in  relation  to 
education. 

'*  3.  In  case  any  such  provincial  law  as  from  time  to  time  seems 
to  the  Governor-General  in  Council  re«|uisite  for  the  duo  execution 

uTllStfZ)  A.  C.  445  ;  ante,  p.  32. 
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of  the  provisions  of  this  section  is  not  made,  or  in  case  any  dec  .jion 
of  the  Governor-General  in  Council,  or  any  appeal  unde'*  this  sec- 
tion, is  not  duly  executed  by  the  proper  provincial  authority  in  that 
behalf,  then  and  in  every  such  case,  and  as  far  only  as  the  circum- 
stances of  each  case  require,  the  Parliament  uf  Canada  may  make 
remedial  laws  for  the  due  execution  of  the  provisions  of  this  section 
and  of  any  decision  of  the  Governor-General  in  Council  under  this 
section." 

If  any  law  should  bo  passed  in  violation  of  the  qualification  con- 
tained in  the  first  sub-section  upon  the  general  jurisdiction  conferved 
by  the  section,  to  make  laws  in  relati(jn  to  education,  that  is  to  say, 
in  case  any  Act  should  bo  passed  by  the  provincial  legislature  pre- 
judicially affecting  any  right  or  j)riviloge  with  respect  to  denomina- 
tional schools  which  any  class  of  persons  had  by  law  or  practice  in  the 
province  at  the  union,  such  an   Act  would  be  ultra  vires  of  the 
provincial  legislature  to  enact,  and  would  therefore  have  no  force  . 
and  as  it  was  to  preserve  these  rights  and  privileges  with  respect  to 
denominaticnial  schools,  whatsoever  they  were,  which  existed  at  the 
time  of  the  union,  that  sect.  22  was  enacted,  it  is  obvious,  I  think, 
that  it  is  against  such  an  Act  of  the  legiolature  and  against  any 
decision  of  any  provincial   authority,  acting  in  an  administrative 
[i ;!)!)]  capacity,  prejudicially  affecting  any  such  right  that  the  appeal  is 
given  by  the  2nd  sub-sect.,  and  so  likewise  the  remedies  provided  in 
tlio  3rd  sub-sect,  relate  to  the  same  rii^htsan<l  privileges,  and  to  the 
b  ;tter  securing  the  enjoyment  of  them.     The  2nd  and  3rd  sub-sects, 
are  designed  as  means  to  redress  any  vi(dation  of  the  rights  pre- 
served by  the  section.     To  subject  any  Act  of  the  legislature  to  the 
appeal  provided  in  the  2nd  sub-sect.,  and  to  the  remedies  |)rovided 
ill  sub-.sect.  3,  it  is  obvious  that  such  an  Act  must  be  pHssed  in 
violation  of  the  condition  subject  to  which  any  jurisdiction  is  con- 
ferred upon  the  provincial  legislature  to  make  laws  in  relation  to 
education,  and   must  therefore   be   u  '   >■    vires   of   the  provincial 
legislature,  for  the  language  of  the  section  expressly  excludes  from 
tiio  provincial  legislature  all  jurisdiction  to  pass  such  un  Act.     The 
jurisdiction,    whatever  its   extent    may   be,  which    the   provincial 
legislature  has  over  education  being  declared  to  be  exclusive,  there 
can  be  no  appeal  to  any  other  authority  against  an  A^^t  passed  by 
the  legislature  under  such  jurisdiction,  and  any  Act  of  the  lei^isla- 
ture  passed  in  violation  of  any  of  the  provisions  in  sect.  22,  subject 
to  which  the  juri8dicti(m  of  the  legislature  is  restricted,  is  not  within 
their  jurisdiction  and  is  therefore  ultra  vires.     The  appeal,  therefore, 
which  is  given  by  sub-sect.  2  must  be  cmly  concurrent  with  the  right 
of  all  pers<ms  injuriously  affected  by  such  an  Act  to  raise  in  the 
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ordinary  courts  of  justice  the  (juestion  of  its  constitutionality.  If 
any  doubt  could  bo  entertained  upon  this  point  it  is  concluded,  in 
my  opinion,  by  their  Lordships  of  the  Privy  Council  in  The  City  of 
Winnip€(f  v.  Iian-eti(l)  and  The  City  of  JVinnipefj  v.  Luyand),  in 
the  following  language  : — 

*'  At  the  commencement  of  the  argument  a  doubt  was  suggested  as 
to  the  competency  of  the  present  appeal  in  conseijuence  of  the  so- 
[700]  called  appeal  to  the  Governor  General  in  Council  provided  by 
the  Act.  But  their  Lordshii)b  are  satisfied  that  the  provisions  of 
sub-sects.  2  and  3  do  not  operate  to  withdraw  such  a  question  \b 
that  involved  in  the  jjrosent  case  from  the  jurisdiction  of  the  ordinary 
tribunals  of  the  country." 

If  an  Act  of  the  provincial  legislature  which  is  impeached  upon 
the  suggestion  of  its  i)rejudicially  affecting  such  rights  and  privileges 
as  aforesaid  is  not  mado  by  sect.  2  of  the  Manitoba  Act  ultra  vires 
of  the  provincial  legislature  it  cannot  be  open  to  appeal  under  sub- 
ject. 2  of  that  section.  TI\o  section  does  not  profess  to  confer,  upon 
the  executive  of  the  Dominion  or  the  Dominion  Parliament,  any 
power  of  interference  whatever  with  any  Act  in  relation  to  education 
passed  by  the  pi'ovincial  legislature  of  ^^,'»nitoba  which  is  not  open 
to  the  objection  of  prejudicially  aflecting  some  right  or  privilege 
with  respect  to  denominational  schools,  which  some  class  of  persons 
had  by  law  or  practice  in  the  province  at  the  union  ;  all  Acts  of  the 
provincial  legislature  not  open  to  such  objection  are  declared  by 
the  section  to  be  within  the  exclusive  jurisdiction  of  the  i»rovincial 
legislature  ;  and  as  the  Acts  of  181)0  are  declared  by  their  Lordships 
not  to  be  open  to  such  objection,  iind  to  have  therefore  been  within 
the  jurisdiction  of  the  provincial  legislature  to  pass,  tho.se  Acts 
cannot,  nor  can  either  of  them,  be  open  to  any  appeal  under  sub- 
sect.  2  of  this  section. 

It  has  been  suggested,  however,  that  the  rights  and  privileges, 
whether  conferred  or  rccognisud  by  the  Acts  of  the  legislature  of 
Manitoba  in  force  prior  to  and  at  the  time  of  the  passing  of  the 
Acts  of  18!I0  and  which  were  thereby  repealed,  were  within  the 
protection  of  sect.  22  and  that  this  wae  a  matter  not  under  con- 
sideration in  The  City  of  Winnipeg  v.  Barrett  (1)  and  The  City  of 
Winnipey  v.  Loifan  (1)  ;  and  that  therefore  the  right  of  appeal 
under  sub-sect.  2  of  sect.  22  against  such  repeal  does  exist  notwith- 
[701]  standing  the  decision  of  the  Privy  Council  in  The  City  of  Win- 
nipey V.  Barrett  il)  and  The  City  of  Winnipeg  v.  Logan  (\).     This 

(1)  [1892]  A.  C.  446  ;  ante,  p.  32. 


W 


.*     i,M^J 

u 

i:l'i 


PRIVY   COUNCIL. 


229 


contention  appears  to  have  been  tirat  raised  exprt^Saly  in  the  petition 
presented  in  October  1892,  although  it  is  impliedly  comprehended 
m  the  paragraphs  of  the  petition  of  April  1890,  which  is  repeated 
verbatim  in  that  of  October,  1892,  wherein  the  Act  of  the  pmvincial 
leL,'i8lature  of  1871  is  relied  upon  aa  having  had — "the  ed'ect  to 
Continue  to  Roman  Catholics  the  separate  condition  with  reference 
to  education  which  they  had  enjoyed  previous  to  the  creation  of  tlie 
province,  and  in  so  far  as  Roman  Catholics  were  concerned  merely 
to  organize  the  efforts  which  the  Roman  Catholics  had  previously 
voluntarily  made  for  the  education  of  their  own  children  and  for 
the  continuance  of  schools  under  the  sole  control  and  management 
of  Roman  Catholics,  and  of  the  educati-^n  of  their  children  according 
to  the  metliods  by  which  alone  they  believe  children  should  be 
ifiHtructed." 

Uut  this  statute  of  1871,  and  all  the  statutes  pjissed  by  the  legis- 
lature of  Manitoba  in  relation  to  education  prior  to  1890,  were 
specially  brought  under  the  notice  of  their  Lordships  of  the  Privy 
Council  and  were  fully  considered  by  them  in  their  judgment  as 
already  pointed  out.  and  if  the  repeal  by  the  Act  of  1890  of  the 
Acts  of  the  provincial  legislature  then  in  force  in  relation  to 
education  constituted  a  violation  of  the  condition  contained  in 
sect.  22,  subject  to  which  alone  the  jurisdiction  of  the  provincial 
legislature  to  make  laws  in  relation  to  education  was  restricted,  it 
is  inconceivable  to  my  mind  that  their  Lordships,  having  all  these 
statutes  before  them,  could  have  pronounced  the  Acts  of  1890  to  be 
within  the  jurisdiction  of  the  provincial  legislature  to  pass.  But, 
however  this  may  be,  there  is  nothing,  in  my  opinion,  in  the 
Manitoba  Act  which  imposed  any  obligation  upon  the  legislature  of 
Manitoba  to  i)a3s  the  Acts,  which  are  repeale<l  by  the  Acta  of  181MJ, 
or  wliich  placed  those  Acts  when  passed  in  any  different  position 
[702]  from  that  of  all  Acts  of  a  legislature,  which  constitute  the  will 
of  the  legislature  f<;r  the  time  being,  and  only  until  repealed, — and 
nothing  whicn  warrants  the  contention  that  the  repeal  of  those  Acts 
by  the  Acts  of  1890  C(mstituted  a  violation  of  the  condition  in  sect. 
22,  subject  to  which  the  jurisdiction  of  the  legislature  was  restricted  ; 
and  nothing,  therefore,  which  gives  any  aj)[)oal  against  such  repeal. 

Whether  or  not  sub-seci.  3  of  sect.  9.'i  of  the  British  North 
America  Act  of  18(57,  assuming  that  secti  -n  to  apply  to  the 
Province  of  Manitoba,  would  have  the  effect  of  restraining  the 
powers  of  the  provi  cial  legislature  in  such  manner  as  to  deprive 
them  of  jurisdiction   to  repeal  the  fiaid  Acts  it  is  unnecessary  to 

luire,  for  that   section  does   not,   in  my  opinion,   apply  to  the 
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tion  being  made  by  sect.  22  of  f:h«  I\Ianitoba  Act.  For  the  above 
reasons,  therefore,  the  questions  bubmittod  in  the  case  must,  in  my 
opinion,  be  answered  as  follows  ■ — 

The  Ist,  2nd,  4th  and  5th  in  the  negative  ;  the  3rd  in  the  affirm- 
ative, and  the  6th,  which  is  a  complex  question,  as  follows  : — 

The  Acts  of  1890  do  not,  nor  does  either  of  them,  affect  any 
right  or  privilege  of  a  minority  in  relation  to  education  within  the 
meaning  of  sub-sect.  2  of  sect.  22  of  the  Manitoba  Act  in  such 
manner  that  an  appeal  will  lie  thereunder  to  the  Governor-General 
in  Council.  The  residue  of  the  question  is  answered  by  the  answer 
to  question  no.  4. 

Kino,  J.  : — 

It  may  be  convenient  first  to  regard  the  constitutional  provisions 
respecting  education  as  they  affect  the  original  provinces  of  the 
confederation.  By  sect.  93  of  the  British  North  America  Act  it  is 
provided  that  in  and  for  such  province  the  legislature  may  exclu- 
[703]  sively  make  laws  in  relation  to  education,  subject  and  accord- 
ing to  the  j.rovisions  of  four  sub-sections.  The  first  sub-section 
provides  that  nothing  in  any  such  law  shall  prejudicially  affect  any 
right  or  privilege  with  respect  to  denominational  schools  which  any 
class  of  persons  had  by  law  in  the  province  at  the  union. 

The  second  sub-section  extends  to  the  dissentient  schools  of  the 
Queen's  Protestant  and  Roman  Catholic  subjects  in  Quebec  all  the 
powers,  priviletjea  and  duties  which  were  at  the  union  conferrud 
and  iniposed  by  law  in  I  pper  Canada  (Ontario)  on  the  separate 
school  trustees  of  the  Queen's  Roman  Catholic  subjects  there. 

The  third  sub-section  gives  to  the  Governor-General  in  Council 
the  right  on  appeal  to  decide  whether  or  not  an  act  or  decision  of 
any  provincial  authority  affects  any  right  or  privilege  of  the 
Protestant  or  Roman  Catholic  minority  in  relation  to  tducation 
enjoyed  by  them  under  a  system  of  separate  or  dissentient  schools 
in  the  province,  whether  such  system  of  separate  or  dissentient 
schools  shall  have  existed  by  law  at  the  union  or  shall  iiave  been 
thereafter  established  by  the  legislature  of  the  province. 

The  fourth  sub-section  provides  that  if  upon  appeal  the  Gover- 
nor General  in  Council  shall  decide  that  the  educational  right  or 
privilege  of  the  Protestant  or  Roman  Catholic  minority  has  been  bo 
affected,  and  if  the  provincial  legislature  shall  not  pass  such  laws  as 
from  time  to  time  eem  to  the  Governor-General  in  Council 
requisite  for  the  due  execution  of  the  provisions  of  the  section,  or 
if   the  proper   provincial    authority   shall   not  duly   execute    the 
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deciBion  of  the  Governor-General  in  Cftuncil  on  the  appeal,  then  in 
every  such  case,  but  only  so  far  as  the  circumstances  of  each  case 
require,  the  Parliament  of  Canada  may  make  remedial  laws  for  the 
due  execution  of  the  provisions  of  this  section  and  of  any  decision 
[704]  of  the  Governor-General  in  Council  under  the  section.  In 
other  words,  if  the  requisite  remedy,  either  by  Act  of  the  legislature 
or  act  or  decision  of  the  proper  provincial  authority  in  that  behalf, 
is  not  applied  then  concurrent  lej^islative  authority  to  the  requisite 
extent  is  fjiven  to  the  DolKnion  Parliament  ;  and  to  this  extent  the 
legisiative  authority  of  the  provincial  legislature  ceases  to  be 
exclusive. 

The  terms  "separate"  and  "dissentient"  schools  used  in  the 
above  sub-sections  were  derived  from  the  school  systems  of  Upper 
and  Lower  Canada  At  the  union  the  two  larger  confederating 
provinces.  Upper  Canada  (Ontario)  and  Lower  Canada  (Quebec)  had 
each  a  system  of  se)>arate  or  dissentient  schools,  the  Canadian 
method  of  dealing  with  the  question  of  religion  ('as  between 
Prntpstants  and  Roman  Catholics)  in  the  public  school  system. 

In  Upper  Canada  the  Roman  Catholics  were  in  the  minority,  and 
in  Lower  Canada  the  Protestants  were  in  a  still  smaller  minority. 
In  Upper  Canada  there  was  a  non-denominational  public  system, 
with  a  right  in  the  Roman  Cathcdics  to  a  separate  denominittional 
system.  In  Lower  Canada  tlie  general  public  system  was  markedly 
Roman  Catholic  with  a  riyht  t(»  the  Protestant  minority  to  schools 
of  their  own.  In  Upper  Canada  the  minority  schools  were  called 
"separate"  schools;  in  Lower  Canada  "dissentient"  schools.  It 
was  because  the  powers  and  privileges  oi  the  Upper  Canada 
minority  in  relation  to  their  schools  were  greater  than  those  of  the 
Lower  Canada  minority  that  by  the  terms  of  union  these  were 
agreed  to  bo  assimdated  by  adopting  for  Quebec  the  more  enlarged 
liberties  of  the  Upper  Canada  law  ;  and  this  was  given  effect  to  by 
sub-sect.  2  of  sect.  93  alread}'  cited. 

In  the  case  of  the  two  other  of  the  original  confederating  pro- 
[705]  vinces,  ^ova  Scotia  and  New  Brunswick,  there  was  not  in 
either  a  system  of  separate  or  dissentient  schools. 

The  hounds  of  the  Dominion  h.ave  been  since  enlarged  ;  in  1870, 
by  tlie  admission  of  the  North- West  Territory  and  Rupert's  Land  ; 
in  1H71,  by  the  admissicm  of  British  Columbia,  and  in  1872,  by  the 
admission  of  Prince  Edward  island.  In  the  case  of  British  Colum- 
bia and  Prince  llldward  Island  (these  being  established  and 
independent  pr.)vinces)  the  terms  of  union  were  agreed  upon  by  the 
governments  and  legislatures  of  Canada  and  the  provinces  respec- 
tively.    In  each  case  the  above  recited   pr(>vi3iun3  of  the  British 
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18!>5  North  America  Act  respoctiiig  ecUiCHtion  wore  adopted  and  made 

applicable  witliout  change.     In  neither  of  these  newly  added  pro- 
vinceH  was  there  a  system  of  Hoparute  or  dissentient  schools. 

With  regard  to  the  North-Wust  Territories  and    Kupert's  liand 
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Manitoha  t^it^re  was  no  established  government  and  legislature  representing 
the  people,  and  after  the  ac<iuisiti(jn  of  the  North-West  Territories 
and  Rupert's  Land,  the  Parliament  of  Canada,  after  listening  to 
rejiresentations  of  representative  bodies  of  people,  passed  an  Act 
for  the  creation  and  establishment  of  the  new  Province  of  Mani- 
toba out  of  and  over  a  portion  of  the  newly  acquired  territory  ;  and 
it  is  with  regard  to  this  Act,  ui'i  Vict.  c.  3),  that  the  present  ques- 
tions arise. 

IJy  sect.  2  it  is  declared  that  :  — 

"The  provisions  of  the  Uritish  North  Auierica  Act  shall,  except 
those  parts  thereof  which  are  in  terms^iaki,  or  by  rea.sonable 
intendment  may  l)e  held  to  bo,  specially  applicable  to  or  only  to 
aff.'ct  one  or  more,  but  not  the  whole,  of  the  provinces  now  com- 
posing the  Dominion,  and  except  so  far  as  the  same  may  be  varied 
by  this  Act,  be  api)licabie  to  the  Province  of  Manitoba,  in  the  same 
way  and  to  the  like  extent  as  they  apjdy  to  the  several  provinces 
of  Canada,  and  as  if  the  Province  of  Manitoba  had  been  onu  of  the 
pntvincoH  originally  united  by  the  said  Act." 

[70(»]  The  Act  then  deals  specially  wi  h  a  number  of  matters,  as 
for  instance  the  constitution  of  the  executive  and  legislative 
authority,  the  use  of  both  the  English  and  French  languages  in 
legislative  and  judicial  pntceedings,  financial  arrangonjents  and 
territorial  revenue,  etc.,  and  by  sect.  2'2  makes  the  following  pro- 
vision  respecting  education  : — 

"  T2.  In  and  for  the.'  province  the  said  legislature  may  exclusively 
make  laws  in  relation  to  education,  subject  and  according  to  ihe 
following  provisions  :  — 

"(1.)  Nothing  in  any  such  law  shall  prejudicially  affect  any  right 
or  privilege  with  respect  to  denominational  schools  which  any  class 
of  persons  have  by  law  or  practice  in  the  province  at  the  union. 

"(2.)  An  appeal  shall  lie  to  the  Govornor-Ueneral  in  Council 
from  any  act  or  decision  of  the  legislature  of  the  province,  or  of  any 
provincial  authority  affecting  any  right  or  privilege  of  the  Protes- 
tant or  Koman  Catholic  minority  of  the  Queen's  subjects  in  relation 
tu  education. 

"(3.)  In  case  any  such  provincial  law  as  from  time  to  time  seems 
to  the  Governor-Oeneral  in  Council  requisite  for  the  due  execution 
of  the  provisions  of  this  section  is  not  made,  or  in  case  any  decision 
of  the  Governor-(ieneral  in  Council  on  any  appeal  under  this  sec- 
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tion  is  not  duly  executed  by  the  proper  provincial  authority  in  that 
behalf,  then,  and  in  every  such  case,  and  as  far  only  as  the  circum- 
stances of  each  case  re(|uire,  the  Parliament  of  Canada  may  make 
romeiiial  laws  for  the  due  execution  of  the  provisions  of  this  section 
and  of  any  decision  of  the  (iovernor-(»oneral  in  Council  under  this 
section." 

Sub-sect.  1  of  sect.  22  of  the  Manitoba  Act  difTers  from  sub-sect. 
1  of  Hcct.  tKJ  of  the  British  North  America  Act  of  18G7,  in  the 
aVlition  of  the  words  "  or  practice  "  after  the  words  ''which  any 
class  of  perscms  have  by  law." 

In  TJie  Citij  of  IViiitLipeii  v.  Jiitrrrttil)  the  Judicial  Committee  of 
the  Privy  Council  held  that  the  Manitoba  Education  Act  of  1H90 
did  not  prejudicially  affect  any  rit,'ht  or  privilege  with  re8i)ect  to 
denominational  schools  which  the  Roman  Catliolics  |)ractically 
enjoyed  at  the  time  of  the  establishment  of  the  province. 

[707]  The  2nd  sub-scct.  of  sect.  93,  British  Nortii  America  Act, 
has,  of  course,  no  counterpart  in  any  of  the  sub-sections  of  sect.  22, 
Miinitoba  .Act,  because  sub-sect.  2.  sect.  93,  British  North  America 
Act,  is  a  clause  specially  a])plicab!e  to  and  atlocting  only  the  Pro- 
vince of  (jMieboc. 

The  3rd  sub-iject.  of  sect.  ':{,  British'North  America  Act,  and  the 
2nd  8ul)-sect,  of  sect.  22,  Manitoba  .Act,  deal  with  the  like  subject, 
viz.  :  the  right  of  the  religious  niiuority  to  appeal  to  the  fiovernor- 
Genera'  in  Council  in  cai»e  of  their  educational  rights  or  privileges 
beiii;,'  affected  ;  but  here  again  there  are  differences. 

One  difl'erence  i",  that  whereas  by  the  clause  in  the  British  North 
America  Act  the  apjieal  lies  from  an  "act  or  decision  of  any  pro- 
vincial authority"  affecting  any  right  or  privilege  ctf  the  Protestant 
or  Roman  Catholic  minority  in  relation  to  education,  in  the  Mani- 
toba Act  the  ajtpeal  lies  from  '*  any  act  or  decision  of  the  legislature 
of  the  province  "  as  well  as  from  that  of  any  provincial  authority. 
This  was  either  an  extension  of  the  right  of  appeal  or  the  getting 
rid  of  an  ambiguity,  according  as  the  words  *'  any  provincial 
auih<jrity ''  as  used  in  the  liritish  North  America  Act  did  not  or  did 
extend  to  cover  "acts  of  the  provincial  legislature." 

The  addition  in  suD-sect.  1  of  the  Manitoba  Act  of  the  words  "or 
practice"  and  the  addition  in  sub-sect.  2  of  the  words  "of  the 
legislature  of  the  province,"  would  (so  far  as  the  context  of  these 
Wolds  is  concerned)  seem  to  shew  an  int.  tioii  on  the  part  of 
Parliament  to  extend  the  constitutional  piotection  accorded  to 
minorities  by  the  British  North  America  Act,  or  at  all  events  to 
make  no  abatement  therein. 


(I)  tl»92]  A.  «.;.  445  ;  ante,  p.  32. 
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Then  thoro  in  nnnthor  difference  liotween  the  laii({UHge  of  aub- 
Bect.  3  of  the  Dritish  North  America  Act  and  that  of  Bub-sect.  2 
[708]  of  tho  Manitoba  Act.  Th(«  former  begins  aa  follows  :  "  Whore 
in  any  province  a  Hyateni  of  auparatu  and  dissentient  schools  exiata 
by  law  at  the  union,  or  is  thereafter  established  by  the  legislature 
of  the  province,  un  appeal  shall  lie,"  etc.,  while  in  the  Manitoba 
Act  the  introductory  part  is  omitted,  and  tho  clause  begins  with  the 
words,  "an  api)eal  shall  lie,"  ntc. ,  the  two  clauses  being  thereafter 
identical,  with  the  exception  that  in  the  Manitoba  Act,  (as  already 
mentioned),  tho  appeal  in  terms  extends  to  complaints  against  the 
effect  of  acts  of  the  legislature  as  well  as  of  acts  or  decisions  of  any 
provincial  authority. 

After  this  reference  to  points  of  distinction,  I  cite  sub-sect.  2  of 
the  Manitoba  Act  again  in  full,  for  sake  of  clearness  :  — 

"  An  appeal  shall  lie  to  tho  Clovernor-Cieneral  in  Council  from 
any  act  or  decision  of  tho  legislature  of  tho  province  or  of  any  pro- 
vincial authority  affecting  any  right  or  privilotje  of  the  I'rotustant 
or  Roman  Catholic  minority  of  the  Queen's  subjects  in  relation  to 
education." 

On  tho  one  side  it  is  contended  that  in  order  to  give  tho  appeal, 
the  rights  or  privileges  of  tlio  religi(MiH  minority  need  to  have  been 
ac(piired  and  to  have  existed  prior  to  and  at  the  time  of  the  pasBago 
of  Uio  Act.  On  the  other  side  it  is  contended  that  it  is  sutlicient 
if  the  rights  and  privileges  exist  at  the  time  of  their  alleged  viola- 
tion irrespective  of  the  time  when  they  were  ac<|uired. 

In  tho  argument  before  the  Judicial  Committee  of  Thr.  Ciin  oj 
H'ni/ij/**;;/  v.  liarntt  (1),  a  shorthand  report  of  which  was  submitted 
to  Parliament  last  session  (No.  11  Sessional  Papers),  Sir  Horace 
Davey,  counsel  for  the  City  (tf  Winnipeg,  argued  that  sub-sect.  2 
dot'8  iiot  relate  to  anything  but  what  is  ultra  vires  under  aub-aect. 
1.     Ho  says  (p.  43)  : — 

*'  I  cannot  for  myself  frame  tho  proposition  which  would  lead  to 
tho  inference  that  sub-sect.  2  was  intended  to  deal  with  cases  which 
[70n]  were  intra  vires,  and  I  beg  leave  to  observe  that  it  would  bo 
contrary  to  the  whole  scope  and  spirit  of  this  legislation  to  provide 
for  Parliament  intervening,  not  where  tho  i)rovincial  parliament 
has  acted  beyond  its  powers,  that  I  could  conceive,  but  to  allow  the 
Dominion  Parliament  to  intervene,  not  to  correct  mistakes  where 
tho  provincial  legislature  had  gone  wrong  and  exceeded  their 
power." 


(1)  [1892]  A  C.  445 ;  ante,  p.  32. 
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In  an  interruption  at  this  p  int  by  their  Lordahips,  Lord  Mac- 
naf^hten  asks  ; — 

"  Sui)p<iBin^  Home  rij^htn  were  created  after  the  union,  and  then 
legislation  had  taken  those  rights  away  /" 

This  question  is  not  directly  answered,  but  afterwards  (p.  lAt 
Sir  Horace  thus  contiiiues  : — 

"  It  all  coiuea  bnck  to  the  sauio  point,  that  the  Protestant  and 
Roman  (Catholic  mim  rity  have  a  ri(;ht  to  come  with  a  grievance  to 
the  CJovernor-doiieral.  What  is  that  grievance?  Why,  that  they 
are  deprived  of  some  right  or  privilejie  which  they  ought  to  have 
an<l  are  entitled  to  enjoy.  If  they  are  not  entitled  by  law  to  enjoy 
it  they  are  not  deprived  of  anything,  and  it  would  be  an  extra- 
ordinary system  of  let;i»latinn,  having  regard  t<>  the  na'ture  of  this 
Act,  to  aay  that  the  Dominion  ]>arliament  has  in  certair.i  cases  to  sit 
by  way  of  a  court  of  appeal  fr>m  the  provincial  parliament,  no»  to 
correct  mistakes  where  the  provincial  parliament  has  erroneously 
legislated  on  matters  not  within  its  jurisdiction,  but  on  matters  of 
policy.  If  that  bo  the  elFoct  to  bo  given  to  these  sub-sections,  I 
venture  to  submit  to  your  Lordshiix*  that  it  will  have  rather  starilinf{ 
consequences,  and  it  will  for  the  tirst  time  make  iha  legislature  of 
the  Dominion  parliament  a  court  of  appoil  or  u'ive  them  an  appeal 
from  the  exercise  of  the  discretion  of  the  pr'vincial  {larliament,  or 
in  other  words,  it  will  place  the  provincial  parliament  in  tbepusition 
that  it  will  be  liable  to  have  itn  ducisitms  overruled  by  the  Dominion 
parliament,  and  therefore  in  a  position  of  inferiority." 

I  hive  quoted  at  great  leni(th  becau.se  of  the  strong  presentation  by 
eminent  counsel  of  that  view,  and  to  .shew  that  the  attention  of 
their  LordHliips  was  powerfully  drawn  to  the  proyisitjns  of  sub-sect. 
2.  The  full  re])ort  shews  that  ail  the  sub-sec'ions  of  the  two 
sections  of  the  two  Acts  wore  exhaustively  discussed. 

In  the  judu'mont  their  Lordships  say  tiiat  ;  — 

"  Sub-i  )cta.  1,  2.  and  3  of  sect  22  <»f  the  Manitol)a  Act.  1870. 
differ  but  slightly  from  the  correapoiuling  sections  of  sect.  93  of  the 
[710]  British  North  America  Act,  18t;7.  The  only  im{K»rf»nt  differ- 
ence is  that  in  the  Manitoba  .Vet  in  .sub-.sect.  1  ".he  words  *  by  law' 
are  followed  by  the  words  '  or  practice'  which  do  not  occur  in  the 
corresponding  passage  in  the  bri'ish  North  America  Act,  18«>7." 

There  would  bo  a  marked  and  very  considerable  difference  be- 
tween the  correspcmding  c]au!>es,  if  in  the  one  case  rit;hta  and 
privileges  of  the  religious  minority  were  re.-ognised  aa  subjects  of 
protection  whenever  acquired,  while  in  the  other  case  they  were 
not  recognised  as  subjects  of  protection  unless  they  existed  at  the 
time  of  the  passing  of  the  constitutional  Act. 
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Not  wanting  to  put  undue  atresii  ui<in  this,  let  us  look  at  the 
clause*  for  ourselves.  In  sub-sect.  1,  Manitoba  Act,  there  is  an 
express  linutatiun  as  to  time  ;  tho  rij^hts  ami  j.rivileKes  m  •lenoini- 
national  schools  tliat  arc  saved  aro  such  as  fxi8te<l,  by  law  or 
practice,  at  the  union.  Bit  in  sub-sect.  2  nothin^  is  said  about 
time  at  all ;  and  the  natural  conclusion  upon  a  reading  of  the  two 
clauses  together  is  that,  with  rt-^ard  to  the  rich's  and  privileges 
referrel  to  in  the  latttr  clause,  the  time  of  their  origin  it  im- 
material. Such  als<i  is  the  ordinary  and  natural  meaning;  of  sub-sect. 
2,  regardeil  by  it-self.  Head  by  itself  it  extends  to  cover  rights  and 
privileges  existent  at  the  time  «>f  the  act  or  thing  complaineil  of. 
The  existence  of  the  right,  and  not  the  time  of  its  creation,  is  the 
opeiative  and  material  fact.  And  this  ai^rees  with  the  corresjM  nd- 
ing  provisions  of  the  Hritisii  North  America  Act.  where  sub-sect.  1 
refers  to  rights,  etc.,  aopured  before  <ir  at  union,  while  sub-sect.  3, 
in  terms,  covers  riuhts.  etc. ,  ac<|uired  at  any  time.  In  any  other 
view  there  was  clt-arlj*  no  necessity  to  add  the  wonls  "or  any  act 
of  the  legislature"  in  the  romedinl  provision  of  the  Manitoba  Act, 
for  such  act  would  be  wholly  null  and  void  under  sub-sect.  1. 

[711]  There  is,  indeetl.  an  undeniable  objection  to  treating  as  an 
appealable  thing  the  repe.d  by  a  leui.slature  of  an  Act  paswed  by 
itself.  Ordinarily  all  rights  and  privileges  given  by  Act  of  Parlia- 
ment are  to  be  enjoyed  sub  modo,  and  are  subject  to  the  implied 
right  of  the  same  legislature  to  rej>eal  or  alter  if  it  chooses  to  do  so. 
But  the  funiliimental  iaw  may  make  it  otherwise.  .An  illustratiwn 
of  this  is  atfordetl  by  the  constitution  "f  the  I'nited  -States,  which 
prohibits  the  States,  but  not  Congress,  from  passing  any  law  im- 
pairing the  obligation  of  contract,  and  this  has  been  held  to  pre- 
vent the  state  legislatures  from  repealing  or  materially  altering 
their  own  .Acts  conferring  private  rights,  when  such  righta  have 
been  accepted.  It  d<-esnut  extend  to  Acts  relating  to  government, 
as,  for  instance,  to  public  ofiicers,  municipal  incorjx'rations,  etc., 
but  it  extends  to  private  and  other  corpomtion?,  educational  or 
otherwise,  and  also  to  Acts  exempting  incorporated  Ixxlies.  by 
special  Act,  from  rates  or  taxes.  These  are  irrei>ealable.  and  the 
constitutional  provision  has  been  found  onerous. 

It  is  certainly  anomalous,  under  our  system  and  theory  of 
parliamentary  i»ower,  that  a  legislature  may  not  repeal  or  alter  in 
any  way  an  Act  passed  by  itself. 

Still,  weighty  as  this  consideration  is,  I  can  give  no  other  reason- 
able inteqiretation  to  the  Act  in  question  than  that,  under  the 
constitution  of  Manitolia,  as  under  the  constitution  of  the  Dominion, 
the  exercise  by  the  provincial  legislature  of  its  undoubted  powers 
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in  a  way  so  n*  to  give  rights  niul  privileges  by  law  to  the  minority 
in  ro8|K-ct  of  I'diication,  lets  in  the  Dominion  Parliament  tn  con- 
current leuislative  authority  for  the  [lurpoae  of  preserving  ami 
continuing  such  rights  ami  privileges,  if  it  sees  tit  to  do  »o. 

\\y  the  HritiHh  North  America  Act  it  was  not  clear  whether  the 
words  ''actor  decision  of  any  provincial  authority,"  covered  tlio 
[71-]  cai^e  of  an  act  of  the  provincial  legisliiture,  or  were  c<  ntined  to 
admini<«trative  acts,  hut  in  the  Manitoba  Act  tiie  words  explicitly 
esttnd  to  an  Act  of  that  legislature. 

Any  ambiguity  in  suh-sect  'J  of  the  Manitoba  Act  is,  1  conceive, 
to  be  resolved  in  the  light  of  the  corresponding  pmvisionH  of  the 
British  North  America  Act.  As  the  provisions  of  the  British 
North  America  Act  are  to  be  applicable,  unless  varied,  I  think  it 
reasonabb'  that  ambiguous  provisions  \n  the  special  Act  should  be 
construed  in  conformity  with  the  general  Act. 

Passing,    however,   from    it  as  a  matter  of   construction,  it   does 
not  seem  reasonable  that    Parlicnenf,  in    forming,  in  IbTO,  a  con- 
stitutioi.  for  Manitoba,  intemled  todiaregard  entirely  constitutional 
limitations  such  as  were  three   years  before  established  as  binding 
upon  the  original  member^  of  the  confetleration.     On  the  contriiry, 
by  the  addition  of  the  words  "or  l>y  practice"  in  sub-sect.  1,  an<l 
of  the  words  **or  any  act  of  the  legislature"  in  sub-sect.  2,  and  by 
the  provision  of  a^'Ct.  23  providing  for  the  use  of   the  Frencli  and 
English  languages  in  the  courts  and  legi.slaturo,  there  is  manifested 
a  greater    tenderness    for    racial    'ind    denominational    ditferences. 
Further,  unless  sub-sect.  2  has  the  nieanUig  sugge-ntod,  the  entire 
series  of   limitations  imposed  by  sub-sects.    1,2  and  3  are  entirely 
inoperative.     For  the   Judicial  Committee  has   in    eflect   declared 
that    n(>   right   or  privilege  in   respect  of   denominntional  schools 
existed  prior  to  t!ie  union,  either  by  law  or  practice,  and  therefore 
there  was  nothing  on  which  sub  sect.  1  could  practically  operate  ; 
and   as   there  was  clearly    no   system   of   separate   or   dissentient 
schools  established    in  Manitoba   by    law  prior   to  the   union,  the 
provisions  of  sub-sects.   2   and  3  are  inoperative  if  the  rights   aud 
privileges  in  relation  to  education  are  to  be  limited  to  rights  and 
privileges  before  the  union. 

[713]  There  is  no  doubt  that  this  construction  limits  the  powers 
of  the  legislature  and  restrains  the  exercise  of  its  discretion,  but 
the  same  thing  may  be  said  of  the  eflect  of  an  appeal  against  "any 
act  or  decision  of  any  provincial  authority  "  in  Nova  Scotia  or  New 
Brunswick,  in  case  either  of  such  provinces  were  to  adopt  a  system 
of  separate  schools.  The  legislature  might  not  choose  to  pass  the 
remedial  legislation  necessary  to  execute  the  decision  of  the  Gover- 
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nor-General  in  Council,  and  tho  Dominion  Parliament  could  then 
exorcise  its  concurrent  power  of  legislation  in  effect  overriding  the 
legislative  determination  of  the  provincial  legislature.  The  provi- 
siu  1  may  bo  weak,  one-sided,  as  giving  Hnalit}'  to  a  chance  legisla- 
tive vote  in  favour  of  separate  schools,  inccmsistent  with  a  proper 
autonomy,  and  without  elpuients  of  permanence,  but  if  it  is  in  the 
constitutional  system  it  must  receive  recognition  in  a  court  of  law. 

Assuming  then  that  clause  2  covers  rights  and  privileges  whenso- 
ever acquired,  tiie  next  question  is  as  to  the  meaning  of  the  words 
"  lights  and  privileges  of  the  Protestnnt  or  Roman  Catholic  minor- 
ity in  relation  to  education  /"  Hero  again,  I  think,  we  are  to  go 
to  clause  3  of  sect.  9!},  Hritish  North  America  Act.  I  think  that  the 
reference  is  to  minority  rights  under  a  system  of  separate  schools, 
and  that  it  is  essential  that  the  com])laining  minority  should  have 
had  rights  or  |)rivi!c'ge8  under  a  systoui  of  separate  or  dissentient 
schools  existing  by  luw  at  tho  union  »>r  thereafter  established  by  the 
legislature  o^  the  proviticw.  Tho  generality  of  the  words  under 
clause  2  of  the  Manitoba  Act  is  to  be  explained  by  clause  li,  sect. 
93,  British  North  America  Act,  and  to  have  tlip  same  meaning  as 
tho  corresponding  words  in  it. 

The  two  remaining  tjue.stions  then,  are  :  Wa.i  a  systenj  of  separ. 
[714 1  ate  or  dissentient  schools  establisheil  in  Manitoba  prior  to  the 
passage  of  the  Manit<»ba  Education  Act  t.f  1890  {  And,  have  any 
rights  or  privileges  of  tho  Roman  Catholic  minority  in  ndation  thereto 
been  prejudicially  aH'ected  I 

t)ne  of  the  learned  judges  of  the  Queen's  Bench  of  Manitoba  thus 
succinctly  suinntari/.t's  the  school  legislnticm  of  Manitoba  in  force  at 
tho  time  of  the  passing  of  thu  Act  of  '890  :— 

"  Under  the  school  Acts  in  force  in  the  provin.a  previous  to  the 
passing  of  the  Public  School  Act  of  1890,  there  weiv  two  distinct 
3ot8  of  public  or  connnon  schools,  the  one  set  Protestunt  ami  the 
other  Riman  Cath(»lic.  The  l)nard  of  edurution,  which  had  the 
general  management  of  the  public  schools,  whs  dividtMl  into  two  sec- 
tions, one  composed  of  the  Protestant  members  and  one  of  the 
Roman  Catholic  members,  and  each  section  had  its  own  superin- 
tendent. The  school  districts  were  designated  Protest^int  or  Roman 
Catholic,  as  the  case  might  be.  The  Protestant  schools  were  under 
the  immediate  control  of  trustees  elected  by  the  Protestant  rate- 
payers of  the  district,  and  tho  Catholic  Schools  in  the  same  way 
were  under  the  control  of  trustees  elected  by  the  Roman  Catholic 
ratepayers  ;  and  it  was  provided  that  the  ratepayers  of  a  district 
should  pay  the  assessments  that  v.uie  reijuired  to  supplement  the 
legislative  grant  i-.  the  scho.  Is  of  their  own  denomination,  and  that 
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in  no  case  should  Protestant  ratopayors  bo   obliged  to   pay  for  a  1395 

Roman  Catholic  school,  or  a  Catholic  ratepayer  for  a  Trotestant       _  ^^ 

school.  I,. 

I  would  only  add  that  assessnients  were  to  be  ordered  by  the     Attobnit- 
,„    ,    ,.  ,,  ,  1      1    \      «  .1       General  OF 

ratepayers  (Catholic  or  rrotestant,  as  the  case  miKht  00)   of  the 

school  district,  and  that  tlie  trustoos  were  onipowored  in  many  cases 
tocolK'Ct  the  rates  themselves,  instead  of  making  use  of  the  public 
collectors.  The  trustees  wore  empowered  to  employ  teachers 
exclusix'ely  who  should  hold  certificates  from  the  section  of  the 
board  of  education  of  their  own  faith.  By  the  -Act  of  1H71  the  board 
of  eilucation  was  comjKised  etiually  of  I'rotostants  and  Roman  Cath- 
olics, but  by  the  Act  of  1881  the  proportion  was  1 2j Protestants  to  9 
Roman  Catholics. 

Now,  the  system  of  educatiini  established  by  the  \jt  of  1881  was 
[716]  not  in  terms  and  eo  nomine  n  system  of  separate  or  dissentient 
schools,  and  if  the  constitutional  provision  requires  that  they 
should  lie  such  in  order  to  come  within  the  Acfc,  then  the  minority 
did  not  have  the  re<|ui»ito  rights  and  privileges  in  respect  of  educa- 
tion. As  to  this,  I  have  had  doubts  arising  from  the  opinion  that, 
where  rights  and  privileges  have  lU)  <pther  foundation  than  tiie  legis- 
lative authority,  whose  subsojuent  acts  in  all'ecting  them  are  im- 
peached, the  restraint  upon  the  general  grant  of  legislative  author- 
ity should  bo  applied  only  where  the  case  is  brought  closely  within 
the  limitation.  At  the  siime  time  we  are  to  give  a  fair  and  reason- 
able constructicm  to  a  remedial  provision  of  thi;  constitution,  and 
are  to  regard  the  substance  of  the  thing.  Now  the  Roman  Catho- 
lics were  in  the  minority  in  18S1,  and  are  still,  and  a  system  of 
schools  was  established  by  law,  under  which  they  had  the  ri<,'ht  to 
their  own  schools — Catholic  in  name  and  fact— uuder  the  control  of 
trustees  selected  by  themselves,  taught  by  teacheri  of  their  own 
faith,  and  supported,  in  part,  by  an  assessment  ordered  by  them- 
selves upon  the  persons  and  property  of  Roman  Catholics,  and  im- 
posed, levied  and  collected  as  a  portion  of  the  public  rates,  the 
persons  and  property  liable  to  such  rate  being  at  the  same  tune 
exempt  from  contribution  to  iho  schools  of  the  majority,  i.  «., 
Protestant  schools.  This,  although  not  such  in  name,  seems  to  mo 
to  have  been  essentially  a  system  of  separate  or  dissentient  schools, 
of  the  sr.me  genenil  type  as  the  separate  school  system  of  Ontario, 
and  giving  therefore  t«>  the  minority  rights  and  privileges  in  rela- 
tion to  education  in  the  sense  of  sub-sect.  2,  sf^ct.  22,  Manitoba  Act, 
and  sub-sect.  3,  ^oct.  S)3,  British  North  America  Act. 

It  is  true  that  the  schools  of  the  majority  were  Protestant  schools, 
and  that  the  majority  had  the  same  right  as  tiie  minority,  but  I  du 
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[71^]  not  think  that  this  renders  the  minority  schools  hny  the  less 
essentially  separate  schcols  of  the  Roman  Catholics.  In  Quebec  the 
majority  schools  are  d'stinctly  denominational. 

Then,  was  the  right  and  jtrivilego  of  the  Roman  Catholic  minority 
in  this  system  of  seiiarato  schools  i)rejudieially  affected  by  the  Act 
of  18{»()  /     And  if  81.,  to  what  extent? 

In  the  jiidgment  of  the  .ludieial  Counnittee  in  TAc  Cihj  of  Wmni- 
pvg  V.  lUtrivH  il),  sp»aking  of  tlu;  right  there  claimed  on  behalf  of 
the  Unman  Catholics  that  the  Act  of  IHIX)  had  prejudicially  affected 
the  rij/hts  and  jiriviloj^'es  which  they  had  by  practice  at  the  time  of 
the  union,  their  Lordships  say  :  — 

"  N'lw  if  tlie  state  of  things  which  the  \rchl)ishop  describes  as 
existing  before  the  union  had  been  estaV)lished  by  law,  what  would 
have  been  the  rights  and  j)rivilegv-«s  of  the  Roman  Catholics  with  rp. 
spect  to  denominational  schools  I  They  would  have  had  by  law  the 
right  to  establish  schools  at  their  own  cxitense,  to  maintain  their 
schools  by  school  fees  or  voluntary  oontributions,  and  to  conduct 
them  m  acfordance  with  their  own  religious  tenets.  Every  other 
religious  body  which  was  engaged  in  a  similar  work  at  the  time  of 
the  union  would  have  had  precisely  the  same  right  with  respect  to 
their  denominational  schools.  Possibly  this  right,  if  it  had  been 
defined  or  re'ognised  by  positive  enactment,  might  i.ave  had 
attached  to  it  as  a  necessary  or  appropriate  incident,  the  right  of 
exemption  from  any  contribution  under  any  circumstances  to  schools 
of  a  ditlVrent  denomination.  liut,  in  their  Lordships'  opinion,  it 
would  be  going  much  too  far  to  hold  that  the  establishment  of  a 
national  system  of  education  upon  an  uiisectarian  basis  is  so  "'loon- 
sistent  with  the  right  to  set  up  and  nuiintiiin  denominational  schools 
that  tin-  two  things  cannot  exist  together,  or  that  the  ex'stence  of 
one  necessarily  implies  or  involves  immunity  from  taxation  for  the 
pur|)ose  of  the  other." 

The  rights  and  privileges  of  the  denominational  minority  under 
the  .\ct  of  1H81  and  amending  Acts,  were  ditlcrent  from  the  a8Pumo<l 
rights  in  denondnational  schoids  which  the  same  class  had  by 
practice  at  the  time  of  vniion.  It  coidd  not  be  said  to  be  merely 
[717]  "the  right  to  establish  schools  at  their  own  expense,  to  main- 
tain their  schools  by  schotd  fees  or  voluntary  contributions  and  to 
conduct  them  in  accordance  with  their  own  religious  tenets";  it 
was  a  right  as  Roman  Catholics  by  law,  to  establish  sch.jols  and  to 
msinUiin  them  through  the  exercise  by  them  of  the  state  power  of 
taxation,  by  the  imposition,  levying  and  collecting  of  rates  upon  the 
persons  and  property  of  all  Roman  Catholics,  such  persons  and  pro- 
ID  [1892]  A.  C.  415  ;  ante,  p.  32. 


PRIVY   COUNCIL. 


241 


porty  ]>eing  at  the  same  time  exempted  from  liability  to  be  rated 
for  the  support  of  the  jjublic  schools  of  tl  -^  majority,  then  denomi- 
nated and  being  Protestant  schools,  liy  the  Act  of  IHHO  the  Pro- 
testant schools  are  abolished  e<{ually  witli  the  Roman  Catholic 
schools,  and  a  system  of  public  schools  set  up  which  is  neither  Pro 
testant  nor  Roman  Catholic,  but  unnectHrian.  The  question  then 
is  whether  the  language  of  their  Lordships  i«  applicable  to  this  state- 
of  things,  and  whether  or  not  it  can  1m'  said  (ch  ging  their  Lord- 
ships' language  to  suit  the  facts)  that  the  estalilishment  of  the 
national  system  of  eilucaticm  up<m  an  un'  •■'•tarian  basis  is  so  iiicon- 
sisttMit  with  the  right  to  si't  up  and  maintain  l>y  the  aid  of  public 
taxation  upon  the  denominational  n\lnority,  *  systtiu  of  denomina- 
fional  schools,  that  the  two  cannot  co-exist  ;  or  tha*  the  existence 
of  the  system  of  denominational  minority  schools  (supiK)8ing  it 
still  in  existence)  nect'ssarily  implies  or  involves  immunity  from 
taxation  for  the  purpose  of  thr  other.  It  rath«>r  seenvs  to  uie  that 
no  reasonable  system  of  legislation  couhl  consistently  seek  to  em- 
brace theue  two  things,  viz  :  Ist,  the  support  of  a  system  of  denomi- 
national sohof.ls  for  the  minority,  maintainable  through  compulsory 
rating  of  the  persons  aii<l  jiroperty  of  'he  minority;  and  lind,  the 
i.ii.iiMrt  of  a  general  systt-m  of  unsecUirian  schools,  through  the 
conitmlgory  rating  of  all  perstms  and  property,  both  of  the  nwvjority 
aim  i,;iO  minority.  The  etfect  of  such  a  scheme  would  be  to  impose 
ITl'"^]  a  double  rate  upon  a  part  of  the  community  for  I'ducational 
Iini|t(ises.  The  logical  result  of  tiiis  view  would  l)e  that  by  the 
estalilishiuent  of  a  general  non-sectarian  system  (as  well  as  by  the 
abidgjition  of  the  separate  school  system)  the  rights  and  privileges 
as  |)ivviously  given  by  law  to  the  denominational  minority  in  respect 
of  education  were  necessarily  affected.  Df  course  the  minority 
would  ol)tain  eijuality  by  giving  up  their  schools  ;  but  the  present 
ini|uiry  at  this  ])oint  is  whether  a  right  acijuired  by  law  to  maintain 
a  system  of  separate  schools  has  l>een  ati'ccted  by  an  Act  which  t-jikes 
away  the  legal  organization  and  status  of  such  schools,  and  their 
incai\s  of  maintenance,  by  the  repeal  of  the  law  giving  these  things, 
and  which  subjects  the  persons  and  property  of  the  denominational 
minority  to  an  educational  rate  for  general  non-sectarian  schools, 
instead  of  leaving  them  subjected  to  an  educational  rate  for  the 
support  of  the  separate  and  denominational  j<choolH.  It  is  true  that 
by  the  .Act  of  IHHl  and  amending  Acts,  the  oxomjition  was  an 
exemption  from  contribution  to  the  Protestant  schools,  ami  the 
schools  uinler  the  Act  of  1890  are  not  Protestant  schools  ,  but  the 
substantial  thing  inv(dved  in  the  (>xemption  nitiler  the  Acts  of  ImHI 
and  au'ending  Acts  was,  that  the  ratepayer  to  the  aupport  of  the 
1.) 
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Cfttholic  .chools  sliould  not  havo  ti)  piiy  riites  for  the  supjuirl  of  the 
achools  establislu'tl  by  the  r*  st  of  the  ( tiiniiiuiiity,  hut  slioulil  liavo 
tlieir  educati(,nal  rates  a|>i)n)|)riateil  solely  to  the  support  of  their 
own  schools.  'I'hia  was  an  educational  right  or  i)rivile;{e  accorded 
to  them  ill  relation  to  education  under  a  system  of  separate  schools 
established  V>y  law.  wliich  the  legislature,  if  possessinf^  a))8olute  or 
exclusive  authority  to  le^^isiate  on  the  subject  of  education,  without 
limitation  or  restraint,  mij^'ht  very  well  withdraw,  abrof^ate  or 
materially  alter,  but  which,  under  the  constitutional  limitations  of 
[71!>]  the  Manitoba  .Vet,  car.  be  done  only  subject  to  the  rif^hts  of 
the  minority  to  seek  the  intervention  of  the  Dominion  ]>arliament, 
throu/,'li  the  exerciae  of  the  concurrent  lej^'islative  authority  that 
thereupon  l)ecomeH  vested  in  such  parliament  upon  resort  bein^' 
first  had  to  the  tribunal  of  the  <lovernor-General  in  Council. 
Although  there  are  points  of  ditlerence  between  this  case  and  what 
woul  1  liavo  been  the  case  ifthejiritir  legislation  of  Manitoba  had 
establislKid  a  system  of  separate  schools  fol'nwing  precisely  the 
Ontario  system,  1  caiuiot  regard  the  diiference  as  other  than  nom- 
inal, and  1  treat  this  case  as  though  the  Act  <jf  JHHl  and  amending 
Acts  distinctly  establinhed  a  .system  of  separate  schools,  giving  for 
the  general  j)ul)lic  a  system  of  undenominational  public  schools,  and 
to  the  Catholic  minority  the  right  to  a  .'■ystem  of  separate  schools. 
In  such  case  I  do  not  see  how  the  passing  of  sucli  an  Act  as  the  Act 
of  IH'.K)  could  fail  to  be  said  (by  abolishing  the  separate  schools)  to 
allect  the  riglita  and  privileges  of  the  minority  in  respect  of  educa- 
tion. With  some  change  of  phraseology,  and  B>>me  change  of 
method,  I  think  that  what  has  been  done  in  the  case  before  us  is 
essentially  the  same.  If  the  clauses  of  the  Manitob.i  Act  are  to 
ha\e  any  meaning  at  all,  they  must  apply  to  save  rights  and 
privileges  which  Iiave  no  other  foundation  originally  than  a  statuio 
of  the  Manitoba  legislature.  The  constitutioii.-il  provision  protects 
the  separate  educational  status  given  by  an  Act  of  the  legislature  to 
the  denominational  minority.  The  view  that  the  ettect  of  this  is  to 
reBtrain  the  projier  exercise  by  the  legislature  of  its  power  to  alter 
its  own  legislation,  is  met  by  the  opposite  view  that  there  is  no 
improper  restraint  if  it  is  a  constitutional  provision,  and  that  in 
establishing  a  system  of  separate  schools  the  legislature  may  well 
have  borne  iiimind  the  possibly  irrepealable  character  of  itslegialation 
[720J  in  tliereliy  creating  riglits  and  privih^ges  in  relation  lo  etluca- 
tion.      I  therefore  .answer  the  (piestions  <jf  the  case  as  follows  : — 

!.    "Is  the  appeal  referred  to  in  the  said  memorials  and  petitions, 
and  asserted  thereby,  such  an  appeal  as  is  admissible  by  sub-sect.  3 
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of  sect.  03  (if  the  British  North  America  Act,  18»5T,  nr  l>y  suh-sect. 
2  of  stct.  22  of  the  xMaiiitoba  Act,  3:5  Vict.  (H7i»),  c.  3,  Canada  >. " — 
Yes. 

2.  "Are  he  grounds  set  forth  in  the  petition-sand  memorials  such 
as  may  be  t,  o  suliject  of  appeal  under  the  authority  <>t  the  suh-sec- 
tions  above  referred  to,  <>r  either  of  them  '  " — Yes. 

3.  '*  Does  the  decision  of  the  Judicial  Committee  of  the  Privy 
Council  in  the  cases  of  The  City  of  l\'iiiiiiperj  v.  Hurrett  {\)  and 
Till  i'itij  of  Winnipi'j  v.  Loijan  (1)  disjiose  of  oi-  conclude  the 
application  for  redress  l)a.se(l  on  the  contention  that  tiie  riyhts  of 
the  lloman  Catholic  minority  which  accrueil  to  them  after  the 
union,  under  the  sta'utes  of  the  province,  have  been  interfered 
with  by  the  two  statutes  of  IHJHt,  complained  of  in  the  said  petitions 
and  memori  lis  ?  " — No. 

4.  "  Doessub-.sect.  3  of  sect.  !t3of  the  British  North  Anjerica  Act, 
1^(')7,  apply  to  Manittdia  \  "-  Yes,  to  the  extent  as  explained  by  the 
above  reasons  for  my  opinion. 

5.  "  Han  His  Excellency  tlie  fJoveinor-t  Jeneri.1  in  Council  power 
to  make  the  declarations  or  remedial  orders  \vhi<  h  are  aske<l  for  in 
the  said  meuiorials  and  petitions,  assuming'  the  material  facts  to  Ihj 
as  stated  ther^'in,  or  has  His  Excellency  the  <iovernor-< General  iii 
Council  any  other  jurihdiction  in  the  premises  '.  " — Yes. 

♦i.  "  Did  the  Acts  of  Manitoba  relatinj^  to  education,  ;>assii!  prior 
to  the  session  of  1890,  coiifor  tm  or  continue  to  the  minority  a 
*  rif,'ht  or  privilege  in  relation  to  education,  within  the  meaning 
of  sub-sect.  2  of  .sect.  22  of  the  MaiiitobA  Act,  or  establi.sh  a  h  -^lem 
[721)  of  'separate  or  dissentient  schools,'  within  the  meaiuii^'  of 
sub-sect.  3  of  sect.  !•■)  of  the  Uritisli  N'Ttii  .America  Act,  1H»>7,  if 
.said  sect.  1>3  be  found  applicable  to  Manitoba  :  Hn<(  if  so,  did  the 
two  Act.s  of  1890  c  iinpljiiiied  of,  or  eithi  r  of  rheui,  atTect  any  rij^lit 
or  |irivilege  of  the  minority  in  such  a  m.umer  that  un  appeal  will 
lie  thereunder  to  the  (Jovernor-Cileneral  in  Council  t  " — Yes. 
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The  Union  Rank  of  Canada  Defendant. 

On  Appeal  from  tln'  Court  <>f  App;al  for  Onlai,.,, 

[lieporUd  [1S'J4]  A.  C.  SI.] 

Britith  Xorth  Ameriru  Act,  s.  iH ,  sub-^.  15  ;  5.  92,  sub-».  13  — Validity 
of  Dominion  Bank  Act  (46  Vict.  c.  120)— Ni-yotiability  of 
WarehoHst  Receipts— t\»iitruction. 

Altlioiigh  wftroliou«e  rooeipt.s  gmnteil  to  itsolf  by  ti  firm  wliich  has 
not  thw  cu8ti)dy  of  any  ^'oods  hut  iis  own  iiro  not.  nui^otiiiblu  inMtru- 
nienta  within  the  meaning  of  tho  Morcuntilo  Auiendniunt  Act 
(c.  122  of  the  Kovined  Statutes),  hebl,  that  tho  Uouiiuion  Hunk  Act 
(4(5  Vict.  c.  120),  while  it  whh  in  force  dispensoii  with  tlint  liniitii- 
tion,  viilidiitod  such  receipts,  and  fninaferred  to  tho  indorsees 
thereof  tiie  property  comprised  therein  :   - 

Hehl,  further,  that  tho  Bank  Act  was  intra  vires  of  tho  l>>minion 
Parliament. 

Sect.  01,  sub-sect.  15,  of  the  British  Nortii  America  Act,  18fi7, 
gives  to  that  Parliament  power  to  loj,'islato  over  everj-  t  .(tusaction 
within  the  legitimate  business  of  a  l)ankur,  notwithstHiuling  that 
tho  exercise  of  such  power  interferes  with  property  and  civil 
rights  in  tho  provijico  (see  sect.  92,  Hul)-soct.  18),  and  confers  upon 
a  hank  privileges  as  a  lender  whioli  the  provincial  law  does  not 
recognise. 

The  legislation  of  tho  Dominion  l^arliamont,  so  long  as  it  strictly 
relates  to  the  subjects  oimmorated  in  sect.  91,  is  of  paramount 
authority  even  thougli  it  trenches  upon  the  matters  assigned  to  the 
provnicial  legiMlature  V*y  sect.  92. 

Cushintj  V.   l)Hpny{b  App.  Cas.  409  ;  ante  vol.  1,  p.  252)  followed. 

* Preitnt  at  the  Hr$t  argument  :—TiOHU  Watson,  Lord  Hobholmk,  Lord 
Mnmu.s,  Sni  Kichard  Counii,  and  Mr.  Shand.  Present  at  the  teoond 
(irguinent  —The  Loud  Chanoeli.oh,  Lord  Walson,  Lobd  Houhochk, 
i.OKD   Macnaohtkn,    Lord   Morbih,    Lord  Shand,  and  Sir  Kichard 

/.'OLCH. 
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Appeal  from  a  decree  of  the  ( 'ourt  of  Appeal  (Jan.  8th        i898 
1892),(1);   affirming  a  decree  of   the  Chancellor  of  the     Tennant 
Province   (June   4th,  1890)  which  dismissed  the  appel-  Union' Bakk 
lant's  action  with  costs. 

The  facts  and  proceedings  are  stated  in  the  judgment 
of  their  Lt  dahips.  The  (piestion  in  controversy  was  as 
to  the  validity  of  the  warehouse  receipts  therein  mon- 
[32]  tioned  for  the  purpose  of  creating  and  passing  title 
to  the  goods  comprised  thennn.  In  the  Courts  l^elow 
the  course  of  judicial  opinion  was  as  follows :  The 
Chancellor  held  that  the  dealings  in  question  had  been 
substantially  between  the  insolvents  and  the  bank  direct, 
and  not  between  the  bank  and  Peter  Christie  as  a  prin- 
cipal. He  held  that  under  the  ])omini(jn  Bank  Act 
Peter  Christie,  as  the  indor.ser  of  the  warehouse  receipts, 
was  Ihe  agent  of  the  insolvents  within  the  meaning  of 
the  Act,  and  as  such  cc nM  transfer  a  valid  title  to  the 
iiank  by  re-intlorsing  such  receipts  to  them. 

In  a))peal,  Hagarty,  C.  J.  held  that,  apart  from  the 
receipts,  the  V)ank  aquired  a  valid  title  by  virtue  of  the 
agreement  of  October  1887  ;  and  that  the  receipts  gave 
a  valid  title  apart  from  such  agreement 

Osier,  J.  A.  held  that  the  receipts  wen?  valid  under  the 
Dominion  Statute  on  the  grouikd  thai  the  insolvents,  as 
mill  owners,  were  within  sect.  54  of  the  Act,  and  that,  as 
they  were  given  in  pursuance  of  a  provision  to  that 
etfect  at  the  time  the  advamvs  were  made,  they  came 
within  the  saving  clause  of  .sect.  53. 

Maclennan,  J.  A.  lield  that  by  virtue  of  the  agreement 
of  October,  1887,  Peter  Christie  acquired  an  equitable  in- 
terest in  the  lumber  as  soon  as  the  advances  were  made. 


(1)  19  App.  lUp.  1. 
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IH\)3        The  receijtt  of  the  17th  of  Novjinbor,   1888,  was   valid 

Tknnant     un<l<'r  the  Dominion  Act,  and  it  was  iniinatoiial  under 

Union  Bank  ^^'*^'  -^^^  whetlier  it  passed    to   th(    hank  direct  from   the 

OK  Oanai.a.  insolvents  or  thron;:;h  the?  intervention  of  Peter  Christie. 

Statement.    |i(^.sides,  the  receipts  ^ave  a  valid  title  apart  from   eitlior 

the  provincial  or  the  Dondnion  statutes. 

Burton,  J.  A.  dissented.  He  held  that  the  dealings  in 
question  were  between  the  hank  and  Peter  Christie,  and 
not  between  the  bank  and  the  insolvents  ;  that  the  receipt 
of  tlie  12th  of  July.  bSh8,  was  not  a  warehouse  receipt 
within  the  meaninjj;  oi"  the  Bank  Act,  because  the  logs 
theiein  mentioned  were  not  and  did  not  purpoit  to  be 
then  warelioused  or  stored  in  any  place,  but  were  in  tran- 
sit. Even  if  it  were  a  warehouse  receipt  within  the 
meaning  of  the  Act,  it  could  only  be  valid  on  the  assump- 
tion that  Peter  Christie,  as  stated  therein,  was  the  owner 
of  the  goods  covered  by  it,  which  was  not  the  case.  As 
regards  tlie  later  receipts,  no  pnimise  to  the  bank  to 
grant  receipts,  made  contemporaneously  with  the  [',V,i] 
advances  was  proved  either  in  the  ease  of  Peter  Chrintio 
or  of  the  insolvents.  He  held  that  Peter  Christie  did 
not  acquire  under  th<;  Ontaiio  Act  any  property  under 
the  n-ceipts  and  e(;nse(|ueiitly  could  not  transfer  any  to 
the  liank,  not  Vx'ing  an  agent  of  the  insolvents  within 
tlio  meaidng  of  sect.  oIJ,  sub-sect.  S,  of  the  Bank  Act. 

McCarthij,  Q.C ,  (of  the  Canadian  bar)  end  Gore,  for 
the  appellant,  contendt;d  that,  as  pointed  out  in  the  judg- 
ment of  liurton,  J.  A.,  the  counsel  for  the  bank  had  at 
the  trial  expressly  stated  that  they  claimed  title  tnider 
the  Bank  Act,  and  not  under  tlu  agreement  of  tlie  1st 
of  October,  1887,  or  otherwise,  and  therefore  could  not  on 
appeal  be  allo^ved  to  set  up  a  ditferent  case.     Their  title, 
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if  any,  deponiled  on  the  provision.s  of  the  Bank  Act,  and  i893 
not  otluMwise.  There  was  no  evidence  of  any  dealinjj  TKNi4AtrT 
either  KeLweeri  the  l>ank  and  tlie  insolvents,  or  lietween  unios  Bak« 
the  hank  and  Peter  Christie,  such  as  wouhl  entitle  the  "►'  C^wada. 
hank  U)  rely  on  any  of  tlie  receipts  as  havin*,'  heen  given  Argument, 
in  pursuance  of  any  promise  made  to  the  i)ank  contem- 
poraneously with  any  advances.  The  so-called  ware- 
house receipts  were  not  such  within  the  meaning  either 
of  the  Ontario  Act  or  the  Bank  Act.  On  the  true  con- 
struction of  the  Ontario  Act  Peter  Christie  acquired  no 
title  to  the  goods  hy  virtue  of  those  receipts, and  whether 
he  did  .so  or  not  he  could  not  pass  title  to  the  hank. 
Referencii  was  made  to  sects.  .').S  and  .54  of  the  Bank  Act, 
and  it  was  contendetl  that  thereunder  the  hank  had  no 
right  to  retain  the  property  in  suit  against  the /ippellant.  ' 
Such  sections  should  he  strictly  construed,  hecause  the 
authority  to  transfer  property  hy  receipts  of  this  descrip- 
tion is  in  contravention  of  the  general  law  against  secret 
conveyances  and  works  great  hardship  upon  creditors 
who  give  credit  in  ignorance  of  their  existence  :  see  c. 
12.')  of  the  Revised  Statutes.  This  c.  125  applies  to  all 
warehouse  receipts  which  do  not  come  strictly  within 
the  terms  of  the  Bank  Act ;  and  under  it  there  mu.st  be 
change  of  possession  or  registration  to  validate  an  assign- 
ment. See  7o<ld  V.  Livevpool  nnd  London  Glohe  Insar- 
(Dice  Company {\)\  Hank  of  liri fish  North  Anifirica  v. 
[34]  Ciarkson  (2)  Wareliou.se  receipt  does  not,  under 
the  Bank  Act,  mean  a  receipt  given  to  the  owner  of  the 
goods  by  himself.  Further,  the  provisions  of  sects.  53 
and  .54  were  ultra  vires  the  Dominion  Parliament.  This 
point  liad  not  been  argued  in  the  Courts  below,  having 


(1)18U.  C.  C.  P.  192;  20U.  C. 
C.  P.  523. 


(2)  19  U.  C.  C.  P.  1«2. 
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IS'JS        boon  concliidod  ns  iT^'nrds  the  Courts  of  tlu'  colony  by 
Tennant     Mn'clidntH  lUinh  of  (Jormda  v.  Smith  (1 ),  wliich  held  that 

Union  Hank  tlio  Dominion  Hank in<,' Act,  1S7I  (.S4  Vict.  c.  5),  s.  4G,  was 

OfCanai.a.  wi^,i,i,j  t.],y  powers  of  that  Pailianicnt. 
Arfnimeiit. 

Jiof)iuson,Q.(.\,  {(}{  the  Canadi/ui  bar),  Si/iiions  with 
him,  for  the  rt'sjJoncK'ntM,  was  first  heard  as  to  the  meritn 
on  tlu^  assumption  that  the  Hank  Act  was  valid : — 

It  was  contended  the  the  appellant  could  have  no 
better  ri^dit  olju'tion,  in  respect  of  tlje  matters  complained 
of,  than  the  insolvents  had.  These  latter  could  not  be 
heard  to  alle^'e  that  the  receipts  were  defective  in  form 
and  to  impeadi  their  validity.  Th((y  were  under  con- 
tract to  i^dve  warehouse  receipts  valid  witliin  the  mean- 
ing' of  the  liank  Act  or  otlierwise  and  could  becompelle<l 
to  pia-form  their  a^'reement.  The  receipt*!  in  (piestion 
were  autliorized  by  the  Baiik  Act.  and  the  bank  had  a 
valid  title  as  indorsee!  tliereof  to  the  j)roj)erty  in  suit. 
So  far  as  the  Dominion  Act  was  at  variance  with  the 
Ontario  Mi'icantile  Anjendment  Act  (see  sect.  14  et  secj. 
of  the  latter)  the  I)ominion  Act  must  prevail.  Hut  evi  n 
apart  from  the  Bunk  Act  the  respondent  was  entitleil. 
The  n<,'reement  of  the  l.st  October,  1.SM7,  continued  as  a 
binding  contract  after  the  payment  of  the  claim  of  the 
Federal  Hank.  The  insolvents  and  Peter  Christie  were 
both  bound  by  it.  Under  it  Peter  Christie  hail  a  valid 
lien  on  the  propt^rty  in  suit,  and  the  benefit  of  that  lien 
pa.s.sed  to  tlie  bank.  Witli  regard  to  the  Chattel  ^Mort- 
gagos  Act  cited  on  the  other  side  (i.  e.,  c.  12')),  it  do.  s 
not  ftpply  to  an  equitable  right,  wliicli  this  is  if  not 
witliin  the  Hank   Act.     Reference   was  made  to  Clark- 


(1)28  Grant  629;  8  App.  U<p.  16;  8  Can.  S.  C.  K.  fil2  ;  ante,  vol.  1. 
p.  828. 
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Hon  V.  Ontario  Bank  (1) ;  Lumnden  v.  Scott  (2)  ;  BurUi  nd  iggs 

V.  Moffatt  {S)  \  Hanks  v.  liohhiHon  (4);    Coyne  v.  Lee{h)\  Tennant 

llolnnfd  V.  M{irshaU{('))  ;  Jiroivn  v.  5a/^man  (7) ;  [35]  ThiosBjihk 

Citizens  Insurance  Compann  v.  Parson8{H);  ^fet'chanttf'  "^     ^''*^^' 

/AhjA-    v.    .SV/U<//(9);     /^f'fve    v.     JrM///J»>/-«;  (10)  ;/'?*//' m/  Argument. 
//iihA-  (>/  Canada  v.  Canadian  Hank  of  Co^^imerce {\\^ -^ 
In  re  Coleman  (12) ;  Dominion  Hank  v.  Att  j*f<jon  (13). 

McCarthy  Q.C.,  roplird,  roferriiij^  to  Bank  of  Toronto 
V.  Perklnn  (14) ;  McAllister  v.  Forsyth  (1.')). 

Thf  case  tlion  stoo.l  over  till  the  2Gth  of  July,  ls03. 
when  the  secoiid  Hr<^iiineiit  took  place,  limited  to  the 
question  whetlier  sects.  .')3  and  54  of  the  Bank  Act  were 
ultni  vires  the  Dominion  Parliament. 

McCarthy,  Q.C.,  and  Gore,  contended  that  the}'  were 
80  : — 

The  onus  was  on  the  other  side  to  shew  that  this  Act 
wa.s  authorized  l»y  the  terms  of  sect.  91  of  the  British 
North  Americii  Act,  1807  :  see  L'Union  St.  Jacques  de 
Montreal  v.  lidislc  (l(j).  The  real  qu«*stion  is  whether 
the  provisions  in  dispute  are  admissible  und»'r  the  head 
of  banking,  or  whether  they  relate  to  property  and  civil 
rij^hts  in  the  Piovinee.  It  was  contemled  that  they 
CJime  within  nrt.  13  of  sect.  9l'.  Reference  was  made  to 
Cdizens    Insurance    Company  v.  Purso^is  (17) ,    Mer- 


(1)  15  Aiip.  Rep.  166 ;  anU,  vol.  4,  (9)  8  C*n.  3.  C.  R.  512. 
p.  499.  (10)M  L.  J.  (Ch.)63. 

(2)  4  Ont.  Kep.  m.  CD  13  Can.  .S.  C.  R.  3W.  394. 

(3)  11  Can.  S.  C.  R.  76.  <'2>  3C  U.  C.  <^.  B.  569.  581. 

(4,15  0n.l.p.6J..3.  ll^l  I^^^S ^^^. 

(5)  14  App.  Rep.  503.  ^^^^  ^^  ^^^   ^   ^   ^   ^ 

(6)  10  H.  L.  C.  191.  (J,.)  L.  H.  6  P.  C.  31 ;  antf.  toL  1, 


(7)  L.  R.  2  C   P.  272. 


p.  63. 


S)4C»n.  S.  C.   R.   215;  7  App.  ,j;)7  Aj,j,    Qm.  96;  anU,  toL  I. 

Cm.  % ;  ante,  vol.  1,  p.  266.  p.  265 
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1893       chants'  Bank  v.  Smith  (1).  See  also  Quirt  v.  The  Queen  (2); 
Tbnnant     ^^9-  V.  Robertson  (3) ;  Pigeon  v.  Recorder's  Court  and 
Union  Bank  ^%  «/  Montreal  (4). 

OF  Canada.  g^g^^  gj  ^^^  gg  must  be  read  tocrether,  and  the  power 
Argument.  Qf  j}^g  Dominion  Parliament  in  regard  to  banking  opera- 
tions must  be  so  exercised  as  not  to  interfere  with  pro- 
perty and  civil  rights  in  the  Province.  Kegulations  with 
regard  to  the  validity  and  effect  of  warehouse  receipts 
clearly  relate  to  property  and  civil  rights.  They  are  not 
negotiable  instruments  in  favour  of  private  lenders  [36] 
by  the  law  of  the  province,  and  it  was  not  the  intention 
of  sect.  91  to  authorize  privileges  being  conferred  on  banks 
which  are  not  recognised  by  the  provincial  law.  The 
same  objection  would  not  apply  to  disabilities  being 
imposed  on  banks  in  comparsion  with  private  lenders, 
for  it  would  not  be  to  the  same  extent  an  interference 
with  property  and  civil  rights. 

Reference  was  also  made  to  Clashing  v.  Dupuy  (5)  ; 
Clarhson  v.  Ontario  Bank  (6) ;  Hodge  v.  The  Queen  (7) ; 
Colonial  Building  Association  v.  Attorney-General  oj 
Quelle  (8). 

Sir  Horace  Davey,  Q.C.,  and  Robinson,  Q.C.,  (of  the 
Canadian  bar),  for  the  respondent,  contended  that  the 
provisions  of  the  Bank  Act  were  within  the  powers  of 
the  Dominion  Parliament.  They  related  strictly  to 
banking  operations  and  were  intended  to  protect  and 
facilitate  advances  by  bankers    to  their    customers  by 

(1)  28  Grant    629 ;  8  App,  Rep.  (5)  5  App.  Cas.  409  ;  antt,  vol.  1, 
16  ;  8  Can.  S.  C.  R.  512  ;  ante,  vol.  1,       p.  252. 

p_  82g  (6)  15  App.  Rep.  166  ;  antt,  vol.  4, 

(2)  19  Can.  S.  C.  R.  510.  P*  *^-  . 

(3)  6  Can.  S.  C.  R.  52,  55.  </]/  ^^P"  ^"-  ^^^  '  «'»''•  ""'•  »• 

p.  144. 

(4)  17  C^n.  S.  C.  R.  495 ;  ante,  (j^,  g  ^pp  ^^  jg^ .  ^^^^  ^^i  3 

vol.  4,  p.  442.  p_  118, 
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authorizing  loans  on  warehouse  receipts.     Tho  s abject  of        i89.s 
the  enactment  is  reserved  exchisively  to  the  Parliament  of    Tknnant 
the  Dominion  by  sect.  91,  and  even  if  the  subject  can  also  union  Bank 
be  brought  within  any  of  the  sub-sections  of  sect.   92, 
still  the  power  of  the  Dominion  is  paramount:  see  Cush- 
ing  v.  Dupuy  (1).     The  power  exercised  in  this  case  was 
never  questioned  till  1880,  in  Swith  v.  Merchants'  Bank 
of  Canada  (2). 

With  regard  to  the  documents  called  warehouse 
receipts,  they  were  first  authorized  by  a  Canadian  Stat- 
ute in  1859  (22  Vict.  c.  20),  which  applied  both  to  banks 
and  individuals.  Then  came  the  Act  of  1867,  sect.  91,  of 
which  assigned  to  the  exclusive  jurisdiction  of  the  Do- 
minion Parliament  the  subjects  of  the  regulation  of  trade 
and  connnerce,  banking,  incorporation  of  banks,  bills  of 
exchange,  and  promissory  notes.  Since  that  Act  the 
validity  and  effect  of  such  instruments,  in  connection 
with  banks,  has  been  dealt  with  by  the  Dominion  Parlia- 
ment. As  regards  individuals,  the  same  instruments 
have  been  regulated  by  the  provincial  legislature:  see 
statutes  of  Canada,  24  Vict.  c.  23,  29  Vict.  c.  19 ;  Domin- 
ion Acts,  31  Vict.  c.  11,  33  Vict.  c.  11,  34  Vict.  c.  5,  [37] 
43  Vict.  c.  22;  and  Revised  Statutes  of  Ontario,  (1877), 
c.  116,  and  (1887)  c.  122. 

McCarthy,  Q.C.,  replied. 

The  judgment  of  their  Lordships  was  delivered  by 
Lord  Watson  : — 

Christie,  Kerr  k,  Co.,  sawmillers  and  lumberers  at 
Bradford,  in  the  Province  of  Ontario,  became  insolvent 
in  April,  1889.     The  Union  Bank  of  Canada,  respondents 


(1)  5  App.  Cas.  409;  ante,  vol.  1, 
p.  252. 


(2)  28  Grant  629 ;  8  App.  Rep.  16 ; 
8  Can.  S.  C.  R.  512 ;  ante,  vol.  1, 
p.  828. 
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Judgment. 
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1893        in   this   appeal,   subsequently   took    possession   of   and 
Tennant     removed  a  quantity  of  lumber  \rhich  was  stored  in  the 
Union  Bank  y^'^'d  of  the  firm  at  Bradford.     This  action  was  brought 
OF  Canada,  againg^  the  respondents  in  December,  1889,  for  damagea 
in  respect  of  their  alleged  conversion  of  the  lumber  by 
Mickle,  Dyment  &  Son,  personal  creditors  of  the  insol- 
vent firm,  in  the  name  of  James  Tennant,  as  assignee  or 
trustee  of  the  firm's  estate,  by  whom  they  were  duly 
authorized  to  sue,  in  his  name,  for  their  o\*n  exclusive 
use  and  benefit. 

Christie,  Kerr  &  Co.,  to  whom  it  may  be  convenient  to 
refer  as  the  firm,  had  a  timber  concession  in  the  county 
of  Simcoe,  where,  according  to  the  course  of  their  busi- 
ness, the  pine  wood  was  felled  and  cut  into  logs,  which 
were  marked  with  the  letters  "  C.K.,"  the  initials  of  the 
firm  The  logs  were  then  conveyed,  chiefly  b}'-  water,  to 
their  mill  at  Bradford,  where  they  were  sawn  and  stored 
for  sale. 

In  order  to  obtain  funds  for  carrying  on  their  trade 
during  the  season  of  1888,  the  firm,  in  October,  1887, 
entered  into  a  written  agreement  with  Peter  Christie, 
son  of  Alexander  Christie,  its  senior  partner,  who  agreed 
to  advance  the  money  necessary,  upon  receiving  a  lien 
by  w<ay  of  security  upon  all  the  timber  cut  or  manufac- 
tured by  the  firm.  On  the  other  hand,  the  firm  under- 
took to  do  everything  that  was  necessary  in  order  to 
make  such  lien  efiectual,  and  for  that  purpose. to  execute 
any  documents  which  might  be  required. 

In  pursuance  of  that  agreement  promissory  notes  were 
granted  by  Peter  Christie,  which  the  Federal  Bank  of 
Canada  discounted,  under  an  arrangement  by  which 
they  were  to  receive  warehouse  receipts  covering  [38] 
all  the  timber   belonging   to  the  firm.     Peter  Christie 
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assigned  to  the  bank  all  right  and  benefit  which  he  had        i893 
under  the  agreement  of  October,  1887.     The  course  of     tennant 
dealing  with  the  bank  was,  that  the  firm  granted  ware-  union  Bank 
house  receipts  to  themselves,  which  they    indorsed  to   "^  Canada. 
Peter  Christie,  by  whom  they  were  indorsed  to  the  bank.    Judgment. 

The  Federal  Bank  went  into  liquidation  in  June,  1888, 
at  which  date  their  advances  amounted  to  about  $50,000. 
In  order  to  meet  the  claim  of  the  liquidator,  Alexander 
Christie  applied  for  accommodation  to  the  respondents, 
who  agreed  to  give  it,  upon  terms  which  were  arranged 
between  him  and  Mr.   Buchanan,  their  manager.     The 
agreement  was  verbal ;  and  its  terms,  which  are  of  con- 
siderable importance  in  this  case,  appear  from  the  follow- 
ing statements  made  by  Alexander  Christie  in  the  course 
of  his  evidence,  which  are  substa  itially  corroborated  by 
Mr.  Buchanan,   and  are  nowhere  contradicted :     "  That 
we  and  Peter  Christie  should  give  his  notes,  that  Christie, 
Kerr  &  Co.  and  A.  R.  Christie  should  indorse  them,  and 
that  there  should  be  a  warehouse  receipt  covering  all 
the  logs  that  they  had,  and  the  lumber  that  was  to  be 
manufactured  from  them."     "  The  intention  was  to  give 
the  security  of  the  logs  and  of  the  lumber  as  it  was 
manufactured."     "  We  were  to  give  them  a  receipt  at 
once  upon  the  whole  of  the  logs,  and  as  the  logs  pro- 
gressed we  made  a  continuation  to   where  they  were." 
"  Warehouse  receipts  wen^  to  be  furnished  until  the  debt 
was  paid." 

There  was  not,  as  in  the  case  of  the  Feueral  Bank,  any 
assignment  to  the  respondents  of  Peter  Christie's  rights 
under  the  agreement  of  October,  1887.  It  is  clear,  from 
the  account  which  he  gives  of  the  transaction,  that 
Alexander  Christie  dealt  with  the  respondents,  as  the 
representative  of  his  firm,  and  also  as  representing  his 
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1893       son  Peter,   from  whom  he   held  a  power   of  attorney. 
Tknnant    Peter  Christie  took  no  part,  personally,  in  any  of  the 
Union  Bank  transactions,  either  with  the  Federal  Bank  or  with  the 
OF  Canada,  respondents.     From  first  to  last,  so  far  as  his  interests 
Judgment,   ^^re  concerned,  all  arrangements  were  made,  and  all 
documents  connected    with   them,   whether   promissory 
notes   or   warehouse   receipts,  were  executed   and  sub- 
scribed by  his  father,  on  his  behalf. 

[39]  Upon  the  faith  of  the  agreement  the  respondents 
made  advances  to  the  amount  of  $52,600  upon  promissory 
notes  of  Peter  Christie,  indorsed  to  them  by  his  attorney 
and  also  by  the  firm.  On  the  20th  June,  1888,  they 
received  a  warehouse  receipt  for  seventy  thousand  pine 
saw  logs,  marked  "  C.K.,"  which  were  described  as  then 
stored  in  the  lakes  St.  Jean  and  Couchiching,  en  route  to 
Bradford  mill.  These  logs  represented  the  whole  pine 
timber  which  had  been  cut  for  transportation  to  Brad- 
ford during  the  season  of  1888  ;  and  as  they  arrived  at 
their  destination  and  were  sawn  up,  fresh  receipts  were 
given  to  the  respondents,  containing  a  description  of  the 
timber  in  its  manufactured  state.  Portions  of  the  lumber 
were  from  time  to  time  sold  by  the  firm,  with  the  con- 
sent of  the  respondents,  and  the  proceeds  applied  in 
reduction  of  their  advances. 

The  last  of  the  series  of  receipts  deposited  as  security 
with  the  respondents  is  dated  the  1st  of  January,  1889,  by 
which  time  all  the  logs  covered  by  the  first  receipt  of  the 
20th  of  June,  1888,  had  reached  Bradford,  and  had  been 
converted  into  lumber.  It  includes  the  whole  of  the 
timber  forming  the  original  subject  of  the  security  which 
then  remained  unsold,  and  in  the  possession  or  custody 
of  the  firm.  Though  not  in  precisely  the  same  form  as 
the  rest,  it  may  be  taken  as  a  specimen,  because  it  was 


m 


m 


I 


PIUVV   COUNCIL. 


255 


not  contended  that  the  differences  of  *orm  were  material.        1893 
It  runs  thus  :  Tknnant 

"  The  undersigned  acknowledges  to  have  received  from  union  Bank 
Christie,  Kerr  &  Co.,  owners  of  the  goods,  waes  and  ok  Canada. 
merchandise  herein  mentioned,  and  to  have  now  stored  Judgment, 
in  the  premises  known  as  the  Bradford  sawmill  yard, 
adjoining  the  village  of  liradford,  in  the  county  of  Sim- 
coe,  the  following  goods,  wares  and  merchandise,  viz.: — 
Five  millions  eight  hundred  and  fifty-three  thousand  nine 
hundred  and  twenty-four  feet  of  lumber,  one  hundred 
and  ninety-three  thousand  of  shingles,  all  marked  *  C.  K.,' 
and  manufactured  during  season  1888  out  of  saw  logs 
cut  in  the  townships  of  Oakley  and  Hindon,  and  trans- 
ported to  Bradford  mill  and  cut  there,  which  goods, 
wares  and  merchandise  are  to  be  delivered  pursuant  to 
the  order  of  the  said  Peter  Christie  to  be  indorsed  hereon, 
and  are  to  be  kept  in  store  till  delivered  pursuant  to 
such  order. 

"  [40]  This  is  intended  as  a  warehouse  receipt  within 
the  meaning  of  the  statute  of  Canada,  intituled  *  An  Act 
relating  to  Banks  and  Banking,'  and  the  amendments 
thereto,  and  within  the  meaning  of  all  other  Acts  and 
laws  under  which  a  bank  of  Canada  may  acquire  a  ware- 
house receipt  as  a  security." 

This  receipt  was,  like  its  predecessors,  signed  by  the 
firm,  and  by  them  indorsed  to  Peter  Christie,  and  was 
then  indorsed  on  his  behalf  by  Alexander  Christie,  and 
delivered  to  the  respondents. 

It  is  not  matter  of  dispute  that  the  timber  of  which 
the  respondents  took  possession,  after  the  insolvency  of 
the  firm,  was  included,  either  as  saw  logs  or  as  lumber,  in 
all  the  receipts  which  they  received  as  security.  But  it 
does  not  appear  to  their  Lordships  that  these  receipts 
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could  be  regarded  as  negotiable  instruments  carrying  the 
property  of  the  timber  if  their  effect  depended  upon  the 
provisions  of  the  Mercantile  Code  which  is  contained  in 
the  Revised  Statutes  of  Ontario  1887. 

The  Mercantile  Amendment  Act  (c.  122  of  the  Revised 
Statutes)  deals  with  warehouse  receipts  and  other  mer- 
cantile documents,  which  are  effectual  to  transmit  the 
property  of  goods  without  actual  delivery.  That  statute 
not  only  recognises  the  negotiability  of  warehouse 
receipts  by  custodiers  who  are  not  the  owners  of  the 
goods  ;  it  extends  the  privilege  to  receipts  by  one  who  is 
both  owner  and  custodier,  but  that  only  in  cases  where 
the  grantor  of  the  receipt  is,  from  the  nature  of  his 
trade  or  calling  a  custodier  for  others  as  well  as  himself, 
and  therefore  in  a  position  to  give  receipts  to  third 
parties.  The  receipts  in  question  do  not  comply  with 
the  requirements  of  the  Act,  because  it  is  neither  averred 
nor  proved,  that  the  firm,  in  the  course  of  their  business, 
had  the  custody  of  any  goods  except  their  own, 

It  may  also  be  noticed  that  c.  125  of  the  Revised 
Statutes  enacts  that  when  goods  are  transferred  by  way 
of  conveyance  or  mortgage,  possession  being  retained  by 
the  transferor,  the  deed  of  conveyance  or  mortgage,  if 
not  duly  registered,  shall  be  absolutely  null  and  void  as 
against  creditors  of  the  grantor  or  mortgagor. 

In  these  circumstances,  certain  provisions  of  the  Bank 
Act  which  was  passed  by  the  legislature  of  the  Dominion 
[41]  (46  Vict.  c.  120),  and  is  specially  referred  to  in  the 
receipts  held  by  the  respondents,  become  important. 
Although  now  repealed,  the  Act  was  in  force  during  the 
whole  period  of  these  transactions ;  and,  if  competently 
enacted,  its  provisions  must,  in  so  far  as  they  are  appli- 
cable, govern  the  rights  of  parties  in  this  litigation. 
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Sect.    45   provides   that    the   bank   shall    not,   either        i893 
directly   or  indirectly,  lend    money  or  make   advances     tennant 
upon  the  security  or  pledge  of  any  goods,  wares  or  mer-  union  Bank 
chandise,  except  as  authorized  by  the  Act.  "^  Canada. 

Sect.  53,  sub-sect.  2,  authorizes  the  bank  to  acquire  and  Judgment, 
hold  any  warehouse  receipt  or  bill  of  lading  as  collateral 
security  for  the  payment  of  any  debt  incurred  in  its 
favour,  in  the  course  of  its  banking  business.  The  docu- 
ment so  acquired  vests  in  the  bank  "  all  the  right  and 
title  of  the  previous  holder  or  owner  thereof,  or  of  the 
person  from  whom  luch  goods,  wares  and  merchandise 
were  received  or  acquired  by  the  bank,  if  the  warehouse 
receipt  or  bill  of  lading  is  made  directly  in  favour  of  the 
bank,  instead  of  to  the  previous  holder  or  owner  of  such 
goods,  wares  and  merchandise."  Sub-sect.  3  of  the  same 
clause  provides  that  if  the  previous  holder  of  such  ware- 
house receipt  or  bill  of  lading  is  the  agent  of  the  owner, 
the  bank  shall  be  vested  with  all  the  right  and  title  of 
the  owner,  subject  to  his  right  to  have  the  goods  re-trans- 
ferred to  him,  upon  payment  of  the  debt  for  which  they 
are  held  in  security  by  the  bank. 

Sect.  54,  which  deals  specially  with  the  case  of  the 
custodier  and  owner  of  the  goods  being  one  and  the  same 
person  enacts  that : — 

"  If  any  person  who  grants  a  warehouse  receipt  or  bill 
of  lading  is  engaged  in  the  calling,  as  his  ostensible  busi- 
ness, of  keeper  of  a  yard,  cove,  wharf  or  harbour,  or  of 
warehouseman,  miller,  saw-miller,  maltster,  manufacturer 
of  timber,  wharfinger,  master  of  a  vessel,  or  other  carrier 
by  land  or  by  water,  or  by  both,  curer  or  packer  of  meat, 
tanner,  dealer  in  wool  or  purchaser  of  agricultural  pro- 
duce, and  is  at  the  same  time  the  owner  of  the  goods, 
wares  and   merchandise   mentioned  in  such  warehouse 
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1893        receipt  or  bill  of  lading,  every  such  warehouse  receipt  or 

Tennant     "^ill  of  lading,  and  the  right  and  title  of  the  bank  thereto 

Union  Bank  ^^^   ^^   *'^^  goods,  wares  and   merchandise    mentioned 

OF  C^ADA.  |-42]  therein,  shall  be  as  valid  and  effectual  as  if  such 

Judgment,    owner,  and  the  person  making  such  warehouse  receipt  or 

bill  of  lading  were  different  persons," 

These  enactments  go  beyond  the  provisions  of  sect.  16 
of  the  Mercantile  Amendment  Act.  They  omit  the 
limitation  of  the  provincial  statute  which  requires,  in 
order  to  validate  a  warehouse  receipt  by  a  custodier  who 
is  also  owner,  that  the  trade  or  calling  in  which  he  is 
ostensibly  engaged  must  be  one  which  admits  of  his 
granting  receipts  on  behalf  of  other  owners  whose  goods 
are  in  his  possession. 

The  Chancellor  of  Ontario  dismissed  the  suit  with 
costs ;  and  the  Court  of  Appeal  aflSrmed  his  decision. 
Upon  the  evidence  before  them  all  the  learned  judges, 
with  one  exception,  came  to  the  conclusion  that  the 
transaction  was  substantially  one  between  the  firm  and 
the  respondents,  and  that  Peter  Christie's  position  was 
really  that  of  an  intermediary  ;  and  consequently  that 
the  respondents  had  a  right,  against  the  firm,  to  demand 
and  receive  warehouse  receipts  for  the  timber  in  security 
for  their  advances.  Burton,  J.  A.,  was  of  opinion  that 
the  respondents  must  be  held  to  have  dealt  with  Peter 
Christie  alone  ;  that  the  receipts,  in  his  hands,  were  not 
valid  either  according  to  provincial  law,  or  under  the 
provisions  of  the  Bank  Act,  and  that  his  indorsation 
could  not  pass  any  interest  in  the  timber  to  the  res- 
pondents. 

In  the  view  which  he  took  of  the  real  character  of  the 
transaction,  the  Chancellor  held  that  the  receipts  were 
effectual,  mainly  on  the  ground  that  Peter  Christie,  in 
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indorsin;^  them,  oui^'lit  to  be  regarded  as  the  agent  of  the         1893 
firm  within  the  meaning  of  sect.  53,  sub-sect.  3,  of  the     Tknnant 
Bank  Act.     Hagarty,  C.  J.,  and  Maclennan,  J.,  who  with  union  Bank 
Osier,  J.,  constituted  the  majority  of  the  Appeal  Court,  °''"  ^^^^^^- 
held  that  the  receipts,  having  been  given  directly  to  the    Judgment, 
rcopondents  by  the  firm,  under  an  obligation  to  that  effect, 
were  made  effectual  by  the  provisions  of  the  Bank  Act. 
They  also  held  that,  assuming  the  receipts  not  to  be 
witLin  the  protection  of  the   Bank  Act,  Peter  Christie 
had,  as  between  himself  and  the  firm,  an  equitable  lion 
on  the  timber  which  passed  to  the  respondents  ;  and  also 
that  they  had  the  same  rights  again'<t  the  trustee  of  the 
insolvent  firm  as  they  had  against  the  firm  itself.     Osier, 
J,,  whilst  agreeing  that   the  respondents  dealt  directly 
[43]  with  the  firm,  examined  the  case  on  the  contrary 
hypothesis,  and  held  that,  even  in  that  view,  the  receipts 
were  validated  by  the  Bank  Act,  and  carried  the  pro- 
perty of  the  fimber  to  the  respondents. 

In  the  Courts  below,  the  appellant  pleaded  that  the 
provisions  of  the  Bank  Act,  with  respect  to  warehouse 
receipts,  in  so  far  as  they  diflfer  from  the  provisions  of 
the  Mercantile  Amendment  Act,  were  ultrk  vires  of  the 
Dominion  Legislature.  The  plea  was  not  discussed, 
because  it  was  admittedly  at  variance  with  the  decision  of 
the  Supreme  Court  of  Canada  in  Merchants'  Bank  of  Can- 
ada V.  Smith  (1),  which  was  a  precedent  binding  on  pro- 
vincial tribunals.  The  case  was  therefore  disposed  of  by 
the  Chancellor  and  the  Appeal  Court  upon  the  footing 
that  the  provisions  of  the  Bank  Act  were  not  open  to 
challenge. 

At  the  first  hearing  of  this  appeal,  the  whole  points 
arising  in  the  case  were  fully  and  ably  argued  by  counsel 

(1)  8  Can.  S.  C.  R.  512 ;  ante,  vol.  1,  p.  828. 
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18M        with  the  exception  of  the  plea  taken  by  the  appellant 

Tknnant     against  the  validity  of  the  Dominion  Act.     Further  dis- 

Union'bank  cussion  at  the  time  was  prevented  by  the  Labrador  Case, 

which  had  been  specially  sot  down  for  the  consideration 

of  a  full  Board. 

Their  Lordships,  having  considered  the  arf^ument  which 
had  been  addressed  to  them,  came  to  the  conclusion  that 
the  majority  of  the  learned  judges  were  right  in  holding 
that,  notwithstanding  the  form  of  the  documents  by  which 
it  was  carried  out,  the  arrangement  made  in  June  1888, 
by  Alexander  Christie  and  Mr.  Buchanan,  was  one 
between  the  respondents  and  the  firm,  as  well  as  between 
them  and  Peter  Christie. 

It  d(jes  not  admit  of  doubt  that  the  advances  obtained 
from  the  bank  were  intended  to  be  for  the  use  and  benefit 
of  the  firm.  Although  the  promissory  notes  were  signed 
by  his  father  as  representing  Peter  Christie,  it  is  clear 
that  they  were  signed  for  the  accommodation  of  the  firm, 
and  that,  in  any  question  between  him  and  the  firm,  Peter 
Christie  was  a  mere  surety.  In  a  question  with  the 
respondents  he  was  no  doubt  the  primary  debtor,  but  the 
firm,  as  indorsers  of  the  promissory  notes,  were  also  under 
a  direct  liability  to  the  respondents,  for  which  security 
might  be  given.  And  it  is  a  material  circumstance  that 
the  evidence  of  Alexander  Christie,  which  has  already 
[44-]  been  cited,  is  only  consistent  with  the  view  that  the 
'firm  undertook  to  give  the  respondents  the  security  of 
the  timber.  The  whole  course  of  dealing  between  the 
parties  is  also  consistent  with  that  view.  The  advances 
appear  to  have  been  paid  over  to  the  firm,  and  the  ware- 
house receipts  for  the  timber  to  have  been  delivered  by 
tl^e  firm  to  the  respondents;  and  it  does  not  appear 
that  either  the  money  or  the  receipts  ever  passed  or  were 
intended  to  pass  into  the  possession  of  Peter  Christie. 
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Their  Lordships  also  came  to  the  same  conclusion  with        i898 
the  majority  of  the  learned  judges,  that,  assuming  the     Tennant 
provisions  of  the  Bank  Act  to  be  intra  vires,  the  receipts  union  Bank 
in  question  were  such  as  the  firm  could  give  and  the  "^  Oanai.a. 
respondents  couM  lawfully  receive.     The  obvious  etlect    Judgment, 
of  sect.  54,  is  that,  for  the  purposes  of  the  Bank  Act,  a 
warehouse  receipt  by  an  owner  of  goods  who  carries  on, 
as  the  firm  did,  the  trade  of  a  saw-miller  is  to  be  as  efiec- 
tual  as  if  it  had  been  granted  by  his  bailee,  although  his 
business  may  be  confined  to  the  manufacture  of  his  own 
timber.     That   enactment   plainly   implies   that  such  a 
receipt  is  to  be  valid  not  only  in  'Ji.'  hands  ol  the  bank, 
but  in  the  hands  of  a  borrower  who  L;ives  it  to  the  bank 
in  security  of  a  loan.     Their  Lordships  do  not  think  that 
the  provisions  of  sect.  53,  sub-ft..ofc.  2,  whic'  are  somewhat 
obscure,  can  be  held  to  cut  down  the  niain  enactments  of 
sect.  54,  especially  in  a  case  where  the  grantor  of  the 
receipt  himself  delivers  it  to  the  bauk  as  a  security  for 
his  own  debt. 

It  seems  clear  that  the  firm,  so  long  as  they  were 
solvent,  could  not  have  refused  to  make  delivery  of  all 
the  timber  in  their  possession  to  the  respondents,  although 
the  legal  ownership  was  still  with  the  firm.  But  on  that 
assumption,  and  assuming  also  that  their  trustee  had  no 
higher  right  than  the  insolvents,  the  question  remains 
whether  a  creditor  having  an  assignment  from  the  trustee 
could  plead  the  nullity  enacted  by  c.  125  of  the  Revised 
Statutes.  Their  Lordships,  before  dealing  with  these 
questions,  thought  it  expedient  to  determine  for  them- 
selves whether  the  provisions  of  the  Bank  Act,  to  which 
the  appellant  takes  exception,  were  competently  enacted. 

The  appellant's  plea  against  the  legislative  power  of  the 
Dominion  Parliament  was  accordingly  made  the  subject  of 
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1898  [45]  further  argument;  and, the  point  being  one  of  general 
Tennant  importance,  their  Lordships  had  the  advantage  of  being 
Union  Bank  assisted,  in  the  hearing  and  consideration  of  it,  by  the 
Lord  Chancellor  and  Lord  Macnaghten.  The  question 
turns  upon  the  construction  of  two  clauses  in  the  British 
North  America  Act,  1867.  Sect.  91  gives  the  Parliament 
of  Canada  power  to  make  laws  in  relation  to  all  matters 
not  coming  within  the  classes  of  subjects  by  the  Act 
eiclusively  assigned  to  the  legislatures  of  the  Provinces, 
and  also  exclusive  legislative  authority  in  relation  to 
certain  enumerated  subjects,  the  fifteenth  of  which  is 
"  Banking,  Incorporation  of  Banks,  and  the  Issue  of  Paper 
Money."  Sect.  92  assigns  to  each  Provincial  Legislature 
the  exclusive  right  to  make  laws  in  relation  to  the  classes 
of  subjects  therein  enumerated ;  and  the  thirteenth  of 
the  enumerated  classes  is  "  Property  and  Civil  Rights 
in  the  Province." 

Statutory  regulations  with  respect  to  the  form  and 
legal  effect,  in  Ontario,  of  warehouse  receipts,  and  other 
negotiable  documents,  which  pass  the  property  of  goods 
without  delivery,  unquestionably  relate  to  property  and 
civil  rights  in  that  Province  ;  and  the  objection  taken  by 
the  appellant  to  the  provisions  of  the  Bank  Act  would  be 
unanswerable,  if  it  could  be  shewn  that,  by  the  Act  of 
1867,  the  Parliament  of  Canada  is  absolutely  debarred 
from  trenching  to  any  extent  upon  the  matters  assigned 
to  the  Provincial  Legislature  by  sect.  92.  But  sect.  91 
expressly  declares  that,  "notwithstanding  anything  in 
this  Act,"  the  exclusive  legislative  authority  of  the  Parlia- 
ment of  Canada  shall  extend  to  all  matters  coming  within 
the  enumerated  classes  ;  which  plainly  indicates  that  the 
legislation  of  that  Parliament,  so  long  as  it  strictly  relates 
to  these  matters,  is  to  be  of  paramount  authority.     To 
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refuse  effect  to  the  declaration  would  render  nugatory 

vsome  of  the  legislative  powers  specially  assigned  to  the     TtssAsr 

Canadian  Parliament.     For  example,  among  the  enumer-  Usioh  Bask 

ated  classes  of  subjects  in  sect.  91,  are  "  Patents  of  inven-        

tion  and  Discovery,"   and    "  Copyrights."     It   would  be    J'^^«"'- 
practically  impossible  for  the  Dominion  Parliament  to 
legislate  upon  either  of  these  subjects,  without  affecting 
the    property    and   civil   rights   of   individuals   in   the 
Provinces. 

This  is  not  the  first  occasion  on  which  the  legislative 
[46]  limits  laid  liown  by  sects.  91  and  92  have  been  con- 
sidered by  this  Board.  In  Gushing  v.  DupiLy(l)  their 
Lordships  had  before  them  the  very  same  question  of 
statutory  construction  which  has  been  raised  in  this 
appeal.  An  Act  relating  to  bankruptcy,  passed  by  the 
Parliament  of  Canada,  was  objected  to  as  being  ultra  vires, 
in  so  far  as  it  interfered  with  property  and  civil  rights  in 
the  Province  ;  but,  inasmuch  as  "  bankruptcy  and  insol- 
vency "  form  one  of  the  classes  of  matters  enumerated  in 
sect.  91,  their  Lordships  upheld  the  validity  of  the  statute. 
In  delivering  the  judgment  of  the  Board,  Sir  Montague 
Smith  pointed  out  that  it  would  be  impossible  to  advance 
a  step  in  the  construction  of  a  scheme  for  the  administra- 
tion of  insolvent  estates,  without  interfering  with  and 
modifying  some  of  the  ordinary  rights  of  property. 

The  law  being  so  far  settled  by  precedent,  it  only  re- 
mains for  consideration  whether  warehouse  receipts,  taken 
in  security  by  a  bank,  in  the  course  of  the  business  of  bank- 
ing, are  matters  coming  within  the  class  of  subjects  de- 
scribed in  sect.  91,  sub- sect.  15,  as  "  banking,  incorpora- 
tion of  banks,  and  the  issue  of  paper  money."  If  they 
)visions  made  bv  the  Bank  Act  with 
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(I)  5  Api>.  Cas.  409  ;  ante,  vol.  1,  p.  252. 
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1893        to  such  receipts  are  intr^  vires.     Upon  that  point,  their 
Tknnant     Lordships  do  not  entertain  any  doubt.     The  legislative 
Union  Bank  authority  conferred  by  these  words  is  not  confined  to  the 
OF  Canada,  ^aere  constitution  of  corporate  bodies  with  the  privilege 
Judgment.    Qf  carrying  on  the  business  of  bankers.     It  extends  to 
the  issue  of  paper  currency,  which  necessarilv  xieans  the 
creation  of  a  species  of  personal  property  carrying  with 
it  rights  and  privileges  which  the  law  of  the  Province 
does  not,  and  cannot,  attach  to  it.     It  also  comprehends 
"  banking,"  an  expression  which  is  wide  enough  to  em- 
brace  every   transaction  coming  within  the  legitimate 
business  of  a  banker. 

The  appellant's  counsel  hardly  ventured  to  dispute  that 
the  lending  of  money  on  the  security  of  goods,  or  of 
documents  representing  the  property  of  goods,  was  a  pro- 
per banking  transaction.  Their  chief  contention  was 
that,  whilst  the  legislature  of  Canada  had  power  to  de- 
prive its  own  creature,  the  bank,  of  privileges  enjoyed  by 
other  lenders  under  the  provincial  law,  it  had  no  power 
to  confer  upon  the  bank  any  privilege  as  a  lender,  [47] 
which  the  provincial  law  does  not  recognise.  It  might 
enact  that  a  security,  valid  in  the  case  of  another  lender, 
should  be  invalid  in  the  hands  of  the  bank ;  but  could  not 
enact  that  a  security  should  be  available  to  the  bank, 
which  would  not  have  been  effectual  in  the  hands  of  an- 
other lender.  It  was  said,  in  support  of  the  argument,  that 
the  first  of  these  things  did,  and  the  second  did  not,  consti- 
tute an  interference  with  property  and  civil  rights  in  the 
Province.  It  is  not  easy  to  follow  the  distinction  thus  sug- 
gested. There  must  be  two  parties  to  a  transaction  of 
loan ;  and,  if  a  security,  valid  according  to  provincial 
law,  was  made  invalid  in  the  hands  of  the  lender  by  a 
Dominion  statute,  the  civil  rights  of  the  borrower  would 
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be  affected,  because  he  could  not  avail  himself  of  his  pro-        i893 
perty  in  his  dealings  with  a  bank.  Tennant 

But  the  argument,  even  if  well  founded,  can  afford  no  union  Bank 
test  of  the  legislative  powers  of  the  Parliament  of  Canada.  ^^  Canada. 
These  depend  upon  sect.  91,  and  the  power  to  legislate    Judgment, 
conferred  by  that  clause  may  be  fully  exercised,  although 
with  the  effect  of  modifying  civil  rights  in  the  Province. 
And  it  appears  to  their  Lordships  that  the  plenary  auth- 
ority given  to  the  Parliament  of  Canada  by  sect.  91,  sub- 
sect.  15,  to  legislate  in  relation  to  banking  transactions, 
is  sufficient  to  sustain  the  provisions  of  the  Bank  Act 
which  the  appellant  impugns. 

On  these  grounds,  their  Lordships  have  come  to  the 
conclusion  that  the  judgments  appealed  from  ought  to  be 
affirmed,  and  they  will  humbly  advise  Her  Majesty  to 
that  efiect.  The  appellant  must  bear  the  costs  of  this 
appeal. 
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J.O.*      The  Attorney-General  of  Ontario Plaintif ; 


1898 
Dt«.  li,  IS. 
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AND 

The  Attorney-General  for  the  Dominion  of  Canada 

Defendant. 

Oil  Appeal  from  the  CouH  of  Appeal  for  Ontario. 

[Reported  [1894]  A.C.  189.] 

British  North  America  Act,  1867,  ss.  91,  92 — Powers  of  Local 
Legislation — Enactvunt  ancillary  to  Bankruptcy  Law — Revised 
Statutes  of  Ontario,  c.  124,  *•  ^• 

Held,  that  the  provisions  of  sect.  9  of  Ontario  "Act  respect- 
ing assignments  and  preferences  by  insolvent  persons  "  (Revised 
Statutes  of  Ontario,  c.  124),  which  relate  to  assignments  purely 
voluntary,  and  postpone  thereto  judgments  and  executions  not 
completely  executed  by  payment,  are  merely  ancillary  to  bank* 
ruptcy  law,  and  as  such  are  within  the  competence  of  the  Provin- 
cial Leg'.alature  so  long  as  they  do  not  conflict  with  any  existing 
bankruptcy  legislation  of  the  Dominion  Parliament. 

Appeal  from  a  judgment  of  the  Court  of  Appeal  (May 
9th  1893)  upoa  a  question  referred  to  them  by  the  Lieu- 
tenant-Governor of  Ontario  under  Ontario  Act  (53  Vict. 
C-  13),  "as  to  the  jurisdiction  of  the  Legislature  of  Ontario 
to  enact  sect.  9  of  the  Revised  Statutes  of  Ontario,  1887, 
c.  124,  entitled  '  An  Act  respecting  Assignments  and  Pre- 
ferences by  Insolvent  Persons.' " 


*  Present  :—Tbk    Lord    Chancbllor,     Lord    Watson,  Lord   Mao- 
NAOHTEN,  Lord  Shand,  and  Sir  Richard  Couch 
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The  Court,  composed  of  Hagarty,  C.  J.,  Burton,  Osier, 
[190]  Maclennan,  JJ.  A.,  answered  by  a  majority  that 
the  section  was  not  within  the  powers  of  the  provincial 
legislature. 

The  case  is  reported  in  20  Ontario  Appeals,  p.  489,(1). 
Sect.  9  is  set  out  in  the  judgment  of  their  Lordships. 

Edward  Blake,  Q.C.  (Canadian  bar),  Haldane,  Q.C.,  and 
Bray  for  the  appellant : — 

The  effect  of  sect.  9  is  merely  to  prevent  a  first  execu- 
tion creditor  from  securing  a  preference  over  other  cre- 
ditors ;  that  IS,  it  takes  away  or  modifies  the  privileges 
of  execution  creditors.  It  is  contended,  and  not  seriously 
disputed,  that  to  do  so  is  within  the  competence  of  the 
provincial  legislature  as  being  within  more  than  one  of 
the  enumerations  in  sect.  92  of  the  British  North  America 
Act,  18b7,  viz.,  "  property  and  civil  rights  "  "  administra- 
tion of  justice  '"'  "  procedure  in  civil  cases,"  and  "  local 
and  private  matters."  The  question  is  whether  sect  91, 
under  the  head  of  "  bankruptcy  and  insolvency,"  effects 
a  withdrawal  of  the  subject  of  this  clause  from  the  pro- 
vincial legislature.  The  presumption,  at  all  events,  is 
in  favour  of  the  validity  of  the  impugned  Act :  see  Valin 
V,  Langlois{2).  With  regard  to  the  withdrawal  cf  pro- 
vincial legislative  authority  by  sect.  91,  art.  21,  it  was 
contended,  first,  that  the  clause  did  not  necessarily  iall 
within  the  meaning  of  bankruptcy  and  insolvency;  secoLxd, 
that  until  the  Dominion  Parliament  has  actually  legislated 
on  that  subject,  the  powers  of  the  provincial  legislature 
as  exercised  in  this  case,  are  not  affected  by  the  existence 
of  general  powers  in  the  Dominion  Parliament  which  that 
parliament  has  not  thought  fit  to  exercise.  In  other 
words,  the  Dominion  Parliament  might  hav^e  authority  to 


(1)  Post,  p.  282. 


(2)  5  App.  Cas.  115  ;  ante,  vol.  1,  p.  158. 
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override  the   legislation   of  the  Province ;   but   until  it 
does  so  the  latter  stands  good  as  being  within  its  powers. 

Before  1867  the  legislation  on  the  subject  of  this 
Ontario  Act  was  contained  in  an  Act  of  the  late  Province 
of  Canada,  22  Vict.  c.  96  (see  especially  sects.  18,  19  and 
21),  and  in  the  Consolidated  Statutes  of  Upper  Canada  of 
1859,  c.  2C  (see  sect.  18.)  The  Dominion  Parliament  has 
not  altered  that  legislation.  It  passed  an  Act  respecting 
insolvency  in  1875  (see  tS8  Vict.  c.  16),  and  repealed  it  [191] 
in  1880  (see  43  Vict.  c.  1);  and  since  1880  there  has  been  no 
Dominion  legislation  on  the  subject  of  bankruptcy,  or  on 
the  subject  of  the  impugned  clause  9  of  the  Ontario  Act. 
The  provincial  legislature,  on  the  other  hand,  has  dealt 
with  this  subject ;  see  Revised  Statutes  of  Ontario,  1877, 
c.  118,  "  An  Act  respecting  fraudulent  preference  of  credi- 
tors by  persons  in  insolvent  circumstances,"  sect.  2  of 
which  re-enacted  sect.  18  of  Consolidated  Statute .,  c.  26, 
which  itself  was  a  re-enactment  of  sect.  19  of  22  Vict.  c. 
96.  (Reference  was  also  made  to  Ontario  Act,  47  Vict.  c. 
10,  s.  'A  ;  48  Vict.  c.  26,  preamble,  amended  by  49  Vict.  c. 
25,  and  by  50  Vict.  c.  19.)  Then  came  the  Act  in  ques- 
tion in  this  case,  c.  124  of  the  Revised  Statutes  of  1887, 
which  re-enacted  48  Vict.  c.  26,  with  its  amendments.  In 
its  turn  the  Act  of  1887  has  been  amended  four  times,  but 
sect.  9  has  remained  untouched. 

It  was  accordingly  contended  that  the  earlier  sections 
of  the  impugned  Act  were  merely  re-enactments  without 
change  of  principle  of  the  original  legislation  of  the  Pro- 
vince of  Canada ;  that  the  remaining  sections  including 
sect.  9,  relate  to  such  procedure  as  is  necessary  to  carry 
out  the  first  object  of  a  voluntary  assignment,  viz.,  to 
ensure  amongst  creditors  a  fair  distribution  of  asseta 
without  undue  preference.     The  clauses  do  not  apply  to 
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insolvent  persons  only ;  they  do  not  compel  an  insolvent        1894 
to  make  an  assignment.     They  do  not  enable  a  debtor  to    axtobnkt- 
obtain  a  discharge  from  the  obligation  of  any  contract  or 
from  any  liability.     It  was  contended  that  strictly  speak- 
ing, they  were  not  bankruptcy  or  insolvency  provisions 
within  the  meaning  of  art.  21  of  sect.  91.     They  are  con- 
fined to  prescribing   procedure   and  the  legal  resulting 
consequences  of  an  assignment  if  made.     The  action  of    Argument, 
the  debtor  is  left   optional  and  voluntary   so  that  the 
coercive  legislation  of  bankruptcy  is  avoided. 

Ontario  Act,  43  Vict.,  c.  10,  first  abolished  priority 
amongst  execution  creditors,  and  established  a  procedure 
whereby  the  sheriff  held  for  the  benefit  of  creditors  claim- 
ing within  a  prescribed  period  rateably.  That  Act  has 
never  been  disputed,  and  in  the  absence  of  Dominion 
legislation  on  the  same  subject,  cannot  be  disputed.  The 
present  Act  merely  carries  out  the  same  principle. 

[192]  With  regard  to  judicial  decision,  there  has  been 
no  case  in  which  the  validity  of  sect.  9  has  been  con- 
sidered apart  from  the  whole  Act.  The  Act  of  48  Vict., 
c.  26,  of  which  the  Act  impugned  in  this  case  is  a 
re-enactment,  has  been  several  times  questioned,  with 
the  result  that  the  Courts  of  First  Instance  have  decided 
in  favour  of  its  validity,  and  the  Court  of  Appeal,  being 
equally  divided,  has  not  reversed  their  decision :  see 
Broddy  v.  Stuart  (1)  ;  Glarkaon  v.  Ontario  Bank  {2) ; 
Edgar  v.  Central  Bank  of  Canada  (3) ;  Kennedy  v.  Free- 
man (4) ;  Hunter  v.  Drummond  (5) ;  Union  Bank  v. 
Neville  (6) ;  Reg.  v.  County  of  Wellington  (7). 


(1)  Canadian  Law  Times,  vol.  7, 
p.  6. 

(2)  16  App.  Rep.  166;  ante,  vol. 
4,  p.  499. 

(3)  16  App.  Rep.  193 ;  antt,  vol. 
4,  p.  681. 


(4)  16  App.  Rep.  216. 
(6)  16  App.  Rep.  232. 

(6)  21  Ont.  Rep.  162. 

(7)  17  Ont.  Rep.  616 ; 
Rep.  421. 
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The  decision  appealed  from  was  founded  on  a  judgment 
of  the  Supreme  Court  in  Quirt  v.  The  Quten  (1).  It  was 
contended  that  that  case  was  distinguishable,  and  that 
the  Court  below  was  wrong  in  considering  itself  bound 
by  it. 

The   Privy   Council   decisions   cited    were:    Bank   of 
Toronto  v.  Lambe  (2) ;  L'  Union  St.  Jacques  de  Montreal 
V.  Belisle  (8) ;  Gushing  v.  Dupuy  (4) ;  Citizens'  Insurance 
Company  v.  Parsons  (5) ;  Russell  v.  The  Queen  (6) ;  Reg^ 
V.  Hodge^  (7).     These  decisions  and  Valin  v.  Langlois  (8), 
establish    five   rules   of    construction     relating    to   the 
Act   of   1867 — (1.)    the   presumption   is    in   favour    of 
the  validity  of  au  enactment;  (2.)  the  enactment  should 
be  so  construed   as  to   bring  it  within  the   legislative 
authority  :    see  MacLeod  v.  Attorney -General  for  New 
South  Wales  (9.) ;   (3.)  the  true  nature  and  construction 
of  the  enactment  must  be  determined  in  order  to  ascer- 
tain the  class  of  subject  to  which  it  really  relates ;  (4.)  it 
must  be  ascertained  if  the  subject  falls  within  sect.  92, 
and,  if  so,  whether  the  Court  is  compelled  by  sect.  91  or 
other  sections  to  cut  down  the  full  meaning  of  sect.  92  so 
that  it  shall  not  include  the  subject  of  the  impugned  Act ; 
(5.)  subjects  which  in  one  aspect  fall  within  sect.  92  may 
[193]  in  another  aspect  and  for  another  purpose  fall  within 
sect.  91.     A})plying  these  rules,  it  was  contended  that  the 
provisions  of   this  Act  may  have   been   ancillary   to   a 
scheme  of  bankruptcy,  but  were  not  of  the  essence  of  it 
so  as  to  be  within  the  exclusive  power  of  the  Dominion. 


(1)  19  Can.  S.  0.  R.  BIO. 

(2)  12  App.  Oas.  575  ;  ante,  rol.  4, 
p.  7. 

(3)  L.  R.  6  P.  0.    31 ;  ante,  vol. 
1,  p.  63. 

(4)  5  App.    Oai.    409 ;  ante,  vol. 
1,  p.  262 

(5)  7  App.  OaB.  96 ;  ante,  vol.  1, 
p.  265. 


(6)  7  App.  Oas,  829 ;  ante,  vol.  2, 
p.  12. 

(7)  9  App.  Cas.  117  ;  ante,  vol.  3, 
p.  144. 

(8)  5  App.  Oas.  116;    ante,    vol. 
1,  p.  IBS. 

(9)  [llSi]  A.  C.  455. 
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Sir  Richard  Webster,  Q.C.,  and  Carson,  Q.C.,  for  the 
respondent : — 

In  considering  whether  sect.  9  is  ultrk  vires  the  pro- 
vincial legislature,  the  whole  Act,  c.  124,  must  be  con- 
sidered. It  cannot  be  considered  apart  from  those  sec- 
tions especially  which  relate  to  the  effect  of  assignments 
for  the  general  benefit  of  creditors,  to  the  proceedings 
consequent  upon  such  assignment,  and  to  the  position  of 
an  assignee  thereunder.  Such  assignments  necessarily 
contemplate  the  insolvency  of  the  assignor ;  they  would 
not  be  made  under  any  other  circumstances,  moreover, 
the  particular  assignments  contemplated  by  the  impugned 
Act  are  the  only  assignments  to  which  sect.  9  relates,  and 
in  all  cases  it  is  the  sheriff  of  the  county  who  is  to  be  the 
assignee,  unless  with  the  consent  of  a  majority  of  the 
creditors,  clearly  shewing  that  the  consequences  in  view 
are  those  relating  to  the  remedies  of  creditors  in  view  of 
actual  insolvency.  It  is  not  necessary  in  order  to  bring 
this  Act  within  art.  21  of  sect.  91  to  shew  that  it  contains 
compulsory  provisions  as  to  the  disposal  of  an  insolvent's 
estate.  Voluntary  assignments  for,  the  purpose  of  effect- 
ing that  disposal  are  a  necessary  part  of  a  bankruptcy 
system.  When  all  the  provisions  are  considered  as  a 
whole,  it  results  that  they,  including  sect.  9,  relate  to 
bankruptcy  and  insolvency  within  the  meaning  of  sect. 
91.  The  section  impugned  is  in  effect  a  part  of  a  system 
of  bankruptcy  and  insolvency  which  had  been  enacted, 
enforced  and  then  repealed  by  the  Dominion  Parliament. 
Reference  was  made  to  an  Act  of  1864  of  the  Province  of 
Canada  (27  &  28  Vict.,  c.  17)  and  to  Dominion  Act, 
32  &  33  Vict.,  c.  16,  a  bankruptcy  Act  which  contained 
provisions  for  voluntary  liquidation  which  was  amended  in 
1875  by  38  Vict.,  c.  16,  and  further  amended  in  1877  and 
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1878,  and  then  repealed  by  43  Vict,  c.  1,  which  abolished 
the  insolvency  Acts  theretofore  in  force  in  Canada.  Thus 
[194]  the  Dominion  Parliament  decided  deliberately  to 
have  no  bankruptcy  and  insolvency  system  in  the 
Dominion.  The  Province  by  the  impugned  Act  has 
attempted  to  override  and  reverse  that  decision  by 
re-enacting  part  of  the  repealed  legislation,  or  enacting 
provisions  precisely  similar  to  those  which  the  Dominion 
had  rejected.  I'liis  re-enactment  in  defiance  of  the 
D  ^minion  Parliament  was  beyond  the  competence  of  the 
Ontario  Legislature.  (The  Lord  Chancellor  : — This 
seems  to  be  a  common  law  assignment  for  the  benefit  of 
the  creditors,  and  does  not  necessarily  relate  to  bank- 
ruptcy. It  may  be  outside  the  bankruptcy  law.)  By  the 
law  of  England  as  it  existed  in  1867,  and  from  before  the 
reign  of  George  IV.,  it  was  contended  that  such  an  assign- 
ment as  is  contemplated  by  the  impugned  Act  was 
known  as  an  act  of  bankruptcy  whether  made  in  England 
or  abroad.  In  using  the  expression  "  bankruptcy  and 
insolvency  "  in  sect.  91  of  the  Act  of  that  year,  parlia- 
ment must  have  contemplated  such  things  as  were  known 
to  the  bankruptcy  and  insolvency  system  of  the  Imperial 
Parliament,  not  excluding  such  things  as  would  be 
known  to  a  bankruptcy  and  insolvency  system  existing 
in  the  Canadian  Provinces.  In  effect  sect.  9  is  a  part  of 
a  system  of  bankruptcy  and  insolvency,  i.e.,  a  part  of  a 
system  which  had  been  enacted  by  the  Dominion  and 
then  abolished.  What  the  Province  has  done  by  this  Act 
is  not,  when  fairly  considered,  ancillary  to  a  system  which 
the  Dominion  might  have  prescribed,  but  it  is  in  sub- 
stance a  declaration  that  laws  shall  exist  in  the  Province 
which  the  Dominion  has  decided  by  virtue  of  its  exclu- 
sive authority  under  sect.  91  shall  not  so  exist. 
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Blake,  Q.C.,  replied. 


The  judgment  of   their  Lordships  was  delivered   by 

The  Lord  Chancellor  : — 

This  appeal  is  presented  by  the  Attorney-General  of 
Ontario  against  a  decision  of  the  Court  of  Appeal  of  that 
Province. 

The  decision  complained  of  was  an  answer  given  to  a 
question  referred  to  that  Court  by  the  Lieutenant- 
Governor  of  the  Province  in  pursuance  of  an  Order  in 
Council. 

[195 J  The  question  was  as  follows  : — 

"  Had  the  Legislature  of  Ontario  jurisdiction  to  enact 
the  9th  section  of  the  Revised  Statutes  of  Ontario,  c.  124, 
and  entitled  '  An  Act  respecting  Assignments  and  Pre- 
ferences by  Insolvent  Persons  ? '  " 

The  majority  of  the  Court  answered  this  question  in 
the  negative ;  but  one  of  the  judges  who  formed  the 
majority  only  concurred  with  his  brethren  because  he 
thought  the  case  was  governed  by  a  previous  decision  of 
the  same  Court ;  had  he  considered  the  matter  res  Integra 
he  would  have  decided  the  other  way.  The  Court  was 
thus  equally  divided  in  opinion. 

It  is  not  contested  that  the  enactment.,  the  validity  of 
which  is  in  question,  is  within  the  legislative  powers 
conferred  on  the  Provincial  Legislature  by  sect.  92  of  the 
British  North  America  Act,  1867,  which  enables  that 
legislature  to  make  laws  in  relation  to  property  and  civil 
rights  in  the  Province  unless  it  is  withdrawn  from  their 
legislative  competency  by  the  provisions  of  the  91st 
section  of  that  Act  which  confers  upon  the  Dominion 
Parliament  the  exclusive  power  of  legislation  with 
reference  to  bankruptcy  and  insolvency. 
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\H'M  The  point  to  be  determined  therefore  is  the  meaning  of 

Attoknet     those  words  in  sect.  1)1  of  the  iiritish  North  America  Act, 
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Ontakk)     ultra  vires  of  tlie  provincial  legislature.     Thatenactment 
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roKTHK      124,  entitled  "  An  Act  respecting  Assignments  and  Pre- 

DOMINIONOF  I  J")  o  ^ 

ferences  by  Insolvent  Persons."  The  section  Is  as 
follows : — 

"  An  assignment  for  the  general  benefit  of  creditors 
under  this  Act  shall  take  precedence  of  all  judgments 
and  of  all  executions  not  completely  executed  by  pay- 
ment, subject  to  the  lien,  if  any,  of  an  execution  creditor 
for  his  costs,  where  there  is  but  one  execution  in  the 
sheriff's  hands,  or  to  the  lien,  if  any,  of  the  creditor  for 
his  costs,  who  has  the  first  execution  in  the  sheriff's 
hands." 

In  order  to  understand  the  effect  of  this  enactment  it 
is  necessary  to  have  recourse  to  other  sections  of  the  Act 
to  see  what  is  meant  by  the  words  "  an  assignment  for 
the  general  benefit  of  creditors  under  this  Act." 

[196]  The  first  section  enacts  that  if  any  person  in 
insolvent  circumstances,  or  knowing  himself  to  be  on  the 
eve  of  insolvency,  voluntarily  confesses  judgment,  or 
gives  a  warrant  of  attorney  to  confess  judgment,  with 
intent  to  defeat  or  delay  his  creditors,  or  to  give  any 
creditor  a  preference  over  his  other  creditors,  every  such 
confession  or  warrant  of  attorney  shall  be  void  as  against 
the  creditors  of  the  party  giving  it. 

The  2nd  section  avoids  as  against  the  other  creditors 
any  gift  or  assignment  of  goods  or  other  property  made 
by  a  person  at  a  time  when  he  is  in  insolvent  circum- 
stances, or  knows  that  he  is  on  the  eve  of  insolvency, 
with  intent  to  defeat,  delay,  or  prejudice  his  creditors  or 
give  any  of  them  a  preference. 
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Then  follows  sect.  3,  which  is  important : —  i«04 

Its  1st  sub-section  provides  that  nothing,'  in  tliepreced- 
infj  section  shall  appb'^  to  an  assifjinniont  made  to  the 
sheriff  of  a  county  in  vvhich  the  debtor  resides  or  carries 
on  business,  or  to  any  assi^mee  resident  within  tlio 
Province  with  the  consent  of  his  creditors  as  thereinafter 
provided  for  the  purpose  of  payiujL^,  rateably  and  propor- 
tionately, and  without  preference  or  priority  all  the  Judgment 
credit  )rs  of  the  debtor  their  just  debts. 

The '2nd  sub-section  enacts  that  every  assif^nnient  for 
the  general  benefit  of  creditors  which  is  not  void  under 
sect.  2  but  is  not  made  to  the  sheriff  nor  to  any  other 
person  with  the  prescribed  consent  of  the  creditors  shall 
'.  void  as  against  a  subsequent  assignment  which  is  in 
conformity  with  the  Act,  and  shall  he  subject  in  other 
respects  to  the  provisions  of  the  Act,  until  and  unless  a 
subsequent  assignment  is  executed  in  accordance  there- 
with. 

The  5th  sub-section  states  the  nature  of  the  consent 
of  the  creditors  which  is  requisite  for  assignment 
in  the  first  instance  to  some  person  other  than  the 
sheriff. 

These  are  the  only  sections  to  which  it  is  necessary  to 
refer  in  order  to  explain  the  meaning  of  sect.  9. 

Before  discussing  the  effect  of  the  enactments  to  which 
attention  has  been  called,  it  will  be  convenient  to  glance 
at  the  course  of  legislation  w  relation  to  this  and  cognate 
matters  both  in  the  Province  and  in  the  Dominion. 
The  enactments  of  the  1st  and  2nd  sections  of  the  Act  of 
[197]  1887  are  to  be  found  in  substance  in  sects.  18  and 
19  of  the  Act  of  the  Province  of  Canada  passed  in  1858 
for  the  better  prevention  of  fraud.  There  is  a  proviso  to 
the  latter  section  which  excepts  from  its  operation  any 
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assignment  made  for  the  purpose  of  paying  all  the 
creditors  of  the  debtor  rateably  without  preference. 
These  provisions  were  repeated  in  the  Revised  Statutes 
of  Ontario,  1877,  c.  118.  A  slight  amendment  was  made 
by  the  Act  of  1884,  and  it  was  as  thus  amended  that  they 
were  re-enacted  in  1887.  At  the  time  when  the  statute 
of  1858  was  passed  there  was  no  bankruptcy  law  in  force 
in  the  Province  of  Canada.  In  the  year  1864  an  Act 
respecting  insolvency  was  enacted.  It  applied  in  Lower 
Canada  to  traders  only ;  in  Upper  Canada  to  all  persons 
whether  traders  or  non-tiaders.  It  provided  that  a 
debtor  should  be  deemed  insolvent  and  his  estate  should 
become  subject  to  compulsorj^  liquidation  if  he  committed 
certain  acts  similar  to  those  which  had  for  a  long  period 
been  made  acts  of  bankruptcy  in  this  country.  Among 
these  acts  were  tiie  assignment  or  the  procuring  of  his 
property  to  be  seized  in  execution  with  intent  to  defeat 
or  delay  his  creditors,  and  also  a  general  assignment  of 
his  pro|terty  for  the  benefit  of  his  creditors  otherwise 
than  in  manner  provided  by  the  statute.  A  person  who 
was  unable  to  meet  his  engagements  might  avoid  com- 
pulsory liquidation  by  making  an  assignment  of  his 
estate  in  the  manner  provided  by  that  Act ;  but  unless 
he  made  such  an  assignment  within  the  time  limited  the 
liquidation  became  compulsory. 

This  Act  was  in  operation  at  the  time  when  the 
British  North  America  Act  came  into  force. 

In  1869  the  Dominion  Parliament  passed  an  Insol- 
vency Act  which  proceeded  on  much  the  same  lines  as 
the  provincial  Act  of  1864,  but  applied  to  traders  only. 
This  Act  was  repealed  by  a  new  Insolvency  Act  of  1875 
which,  after  being  twice  amended,  was,  together  with  the 
amending  Acts,  repealed  in  1880. 
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In  1887,  the  same  year   in  which  the  Act  under  con-  i894 

sideration    was     passed,     the     Provincial     Legislature  attorjiet- 

abolished  priority  amongst  creditors  by  an  execution  in  ^"^p"*^ 

the  High  Cuart  and  County  Courts,  and  provided  for  Ontabio 

the  distribution  of  any  moneys  levied  on  an  execution  Attobnet- 

rateably  amongst  all  execution  creditors,  and  all  other  -^  ^^^  ''"• 

•^  ^  i  DOillMOS  Of 

creditors   who  within  a   month  delivered  to   the  [198]     Canada. 
sheritf  writs  and  certificates  obtained  in  the  manner  pro-    Judgment 
vided  for  by  that  Act. 

Their  Lordships  proceed  now  to  consider  the  nature 
of  the  enactment  said  to  be  ultra  vires.  It  postpones 
judgments  and  executions  not  completely  executed  by 
payment  to  an  assignment  for  the  benefit  of  creditors 
under  the  Act.  Now  there  can  be  no  doubt  that  the 
efiect  to  be  given  to  judgments  and  executions  and  the 
manner  and  extent  to  which  they  may  be  made  available 
for  the  recovery  of  debts  are  prima  fact  within  thi  legis- 
lative powers  of  the  Provincial  Parliament.  Executions 
are  a  part  of  the  machiner}-  by  which  debts  are 
recovered,  and  are  subject  to  regulation  by  hat 
parliament.  A  creditor  has  no  inherent  right  to  have 
his  debt  satisfied  by  means  of  a  levy  by  the  sheriff, 
or  to  any  ]»riority  in  respect  of  such  levy.  The 
execution  is  a  mere  creature  of  the  law  which  may 
determine  and  remilate  the  rights  to  which  it  trives  rise. 
The  Act  ot  1887  which  abolit-hed  priorit\'  as  amongst 
execution  creditors  provided  a  simple  means  by  which 
everv  creditor  might  obtain  a  share  in  the  distribution 
of  moneys  levied  under  an  execution  by  any  particular 
creditor.  The  other  Act  of  the  same  vear,  containinsr 
the  section  which  is  impeached,  goes  a  step  further  and 
gives  to  all  creditors  under  an  assignment  for  their 
general  benefit  a  right  to  a  rateable  share  of  the  assets 
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of  the  debtor,  including  those  which  have  been  seized  in 
execution. 

But  it  is  argued  that  inasmuch  as  this  assignment 
contemplates  the  insolvency  of  the  debtor,  and  would 
only  be  made  if  he  were  insolvent,  such  a  provision 
purports  to  deal  with  insolvency  and  therefore  is  a 
matter  exclusively  within  the  jurisdiction  of  the 
Dominion  Parliament.  Now  it  is  to  be  observed  that 
an  assignment  for  the  general  benefit  of  creditors  has 
long  been  known  to  the  jurisprudence  of  this  country 
and  also  of  Canada,  and  has  its  force  and  effect  at 
common  law  quite  independently  of  any  system  of 
bankruptcy  or  insolvency,  or  any  legislation  relating 
thereto.  So  far  from  being  regarded  as  an  essential 
part  of  the  bankruptcy  law,  such  an  assignment  was 
made  an  act  of  bankruptcy  on  which  an  adjudication 
might  be  founded,  and  by  the  law  of  the  Province  of 
Canada  which  prevailed  at  the  time  when  the  [199] 
Dominion  Act  was  passed,  it  was  one  of  the  grounds 
for  an  adjudication  of  insolvency. 

It  is  to  be  observed  that  the  word  "  bankruptcy " 
was  apparently  not  used  in  Canadian  legislation,  but 
the  insolvency  law  of  the  Province  of  Canada  was 
precisely  analogous  to  what  was  known  in  England 
as  the  bankruptcy  law. 

Moreover  the  operation  of  an  assignment  for  the 
benefit  of  creditors  was  precisely  the  same,  whether  the 
assignor  was  or  was  not  in  fact  insolvent.  It  was  oj)en 
to  any  debtor  who  might  deem  his  solvency  doubtful, 
and  who  desired  in  that  case  that  his  creditors  should 
be  equitably  dealt  with,  to  make  an  assignment  for 
their  benefit.  The  validity  of  the  assignment  and  its 
effect  would  in  no  way  depend  on  the  insolvency  of  the 
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assignor,  and  their  Lordships  think  it  clear  that  the 
9th  section  would  equally  apply  whether  the  assij^nor 
was  or  was  not  insolvent.  Stress  was  laid  on  the  fact 
that  the  enactment  relates  only  to  an  assignment  under 
the  Act  containing  the  section,  and  that  the  Act 
prescribes  that  the  sheriff  of  the  county  is  to  be  the 
assignee  unless  a  majority  of  the  creditors  consent  to 
some  other  assignee  being  named.  This  does  not  appear 
to  their  Lordships  to  be  material.  If  the  enactment 
would  have  been  intra  vires,  supposing  sect.  9  had 
applied  to  all  assignments  without  these  restrictions,  it 
seems  difficult  to  contend  that  it  became  ultra  vires  by 
reason  of  them.  Moreover,  it  is  to  be  observed  that  by 
sub-sect.  2  of  sect.  3,  assignments  for  the  benefit  of 
creditors  not  made  to  the  sheriff  or  to  other  persons  with 
the  prescribed  consent,  although  they  are  rendered  void 
as  against  assignments  so  made,  are  nevertheless,  unless 
and  until  so  avoided,  to  be  "  subject  in  other  respects  to 
the  provisions  "  of  the  Act. 

At  the  time  when  the  British  North  America  Act 
was  passed  bankruptcy  and  insolvency  legislation  existed, 
and  was  based  on  very  similar  provisions  both  in 
Great  Britain  and  the  Province  of  Canada.  Attention 
has  already  been  drawn  to  the  Canadian  Act. 

The  English  Act  then  in  force  was  that  of  1861. 
That  Act  applied  to  traders  and  non-traders  alike 
Prior  to- that  date  the  operation  of  the  Bankruptcy  Acts 
had  been  confined  to  traders.  The  statutes  relating  to 
insolvent  debtors,  other  than  traders,  had  been  [200] 
designed  to  provide  for  their  release  from  custody  on 
their  making  an  assignment  of  the  whole  of  their  estate 
for  the  benefit  of  their  creditors. 
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1894  It  is  not  necessary  to  refer  in  detail  to  the  provisions 

of  the  Act  of  1861.  It  is  enough  to  say  that  it  provided 
for  a  legal  adjudication  in  bankruptcy  with  the  con- 
sequence that  the  bankrupt  was  divested  of  all  his 
property  and  its  distribution  amongst  his  creditors  was 
provided  for. 

It  is  not  necessary  in  their  Lordships'  opinion,  nor 
Judgment,  would  it  be  expedient  to  attempt  to  define  what  is 
covered  by  the  words  "  bankruptcy  "  and  "  insolvency" 
in  sect.  91  of  the  British  North  America  Act.  But  it  will 
be  seen  that  it  is  a  feature  common  to  all  the  systems  of 
bankruptcy  and  insolvency  to  which  reference  has 
been  made,  that  the  enactments  are  designed  to  secure 
that  in  the  case  of  an  insolvent  person  his  assets  shall 
be  rateably  distributed  amongst  his  creditors  whether  he 
is  willing  that  they  shall  be  so  distributed  or  not. 
Although  provision  may  be  made  for  a  voluntaxy 
assignment  as  an  alternative,  it  is  only  as  an  alternative. 
In  reply  to  a  question  put  by  their  Lordships  the  learned 
counsel  for  the  respondent  were  unable  to  point  to  any 
scheme  of  bankruptcy  or  insolvency  legislation  which 
did  not  involve  some  power  of  compulsion  by  process  of 
law  to  secure  to  the  creditors  the  distribution  amongst 
them  of  the  insolvent  debtor's  estate. 

In  their  Lordships'  opinion  these  considerations  must 
be  borne  in  mind  when  interpreting  the  words  "  bank- 
ruptcy "  and  "  insolvency  "  in  the  British  North  America 
Act.  It  appears  to  their  Loidships  that  such  provisions 
as  are  found  in  the  enactment  in  question,  relating  as 
they  do  to  assignments  purely  voluntary,  do  not 
infringe  on  the  exclusive  legislative  power  conferred 
upon  the  Dominion  Parliament.  They  would  observe 
that  a  system  of  bankruptcy  legislation  may  frequently 
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require  various  ancillary  provisions  for  the  purpose  of 
preventing  the  scheme  of  the  Act  from  being  defeated. 
It  may  be  necessary  for  this  purpose  to  deal  with  the 
effect  of  executions  and  other  matters  which  would 
otherwise  bo  within  the  legislative  competence  of  the 
Provincial  Legislature.  Their  Lordships  do  not  doubt 
that  it  would  be  open  to  the  Dominion  Parliament  to 
deal  with  such  matters  as  part  of  a  bankruptcy  [201] 
law,  and  the  Provincial  Le<.ii.slature  would  doubtless  be 
then  precluded  from  interfering  with  this  legislation 
inasmuch  as  such  interference  would  affect  the  bank- 
ruptcy law  of  the  Dominion  Parliament.  But  it  does 
not  follow  that  such  subjects,  as  might  properly  be 
treated  as  ancillary  to  such  a  law  and  therefore 
within  the  powers  of  the  Dominion  Parliament,  are 
excluded  from  the  legislative  authoiity  of  the  Provincial 
Legislature  when  there  is  no  bankruptcy  or  insolvency 
legislation  of  the  Dominion  Parliament  in  existence. 

Their  Lordships  will  therefore  humbly  advise  Her 
Majest}'  that  the  decision  of  the  Court  of  Appeal  ought 
to  be  reversed,  and  that  the  question  ought  to  be  answered 
in  the  affirmative.  The  parties  will  bear  their  own 
costs  of  this  appeal. 
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Haoariy,  C.  J. : — 

Nearly  five  years  ago  this  Court  had  before  it  the  case  of  Clark- 
son  V.  Ontario  Bankil)  and  three  others  in  which,  after  very  full 
consideration,  the  constitutionality  of  this  Assignments  Act  was 
considered. 

I  then  gave  n\y  views  against  the  validity  of  the  Act  (except  as  to 
sects.  1  and  2)  at  considerable  length  and  certainly  after  the  most 
searching  enquiry  which  I  am  capable  of  exercising. 

I  have  carefully  re-examined  those  opinions  and  can  see  no  rea- 
son to  alter  the  conclusion  then  arrived  at. 

The  section  9  on  which  our  opinion  is  now  sought  cannot,  as  I 
think,  be  separated  from  the  rest  of  the  statute. 

It  provides  that  an  assignment  under  the  Act  shall  take  precedence 
of  all  judgments  and  executions  not  completely  executed  by  pay- 
ment. 

I  believe  that  this  section  was  relied  on  and  considered  as  one  of 
the  chief  arguments  against  the  Act  as  shewing  the  most  marked 
evidence  of  the  creation  of  a  new  system  for  the  administration  of 
insolvent  estates,  interfering  with  the  ordinary  laws  as  regards 
debtor  and  creditor  and  as  trenching  on  the  subject  of  bankruptcy 
and  nisolvency. 

I  find  it  impossible  to  separate  it  from  the  rest  of  the  Act  or  to 
give  any  opinion  as  to  its  efiect  standing  by  itself  unless  I  arrived 
at  a  judgment  the  opposite  to  that  expressed  in  1888,  to  which  I 
still  fully  adhere. 

The  opinions  of  the  Judges  of  the  Supreme  Court  in  Quirt  v. 
The  Queen  (2),  seem  to  support  the  view  that  legislation  of  [494] 
the  nature  ot  that  now  before  us,  affecting  the  distribution  of  insol- 
vent  estates,  is  appropriated  by  the  Federation  Act  to  the 
Dominion  Parliament. 


(1 )  15  App.  Rep.  166  ;  ante,  vol.  4, 
p.  499. 


(2)  19  Can.  S.  0.  R.  610. 
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Thia  last  case  was  before  us  under  the  name  of  liefjina  v. 
County  of  Wdlimjton  (1).  1  adhere  to  the  opinion  there  ex- 
pressed by  me. 

I  must  answer  the  question  submitted  to  this  Court  in  the  nega- 
tive. 
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Burton,  J.  A.: — 

I  can  add  but  little  to  what  I  said  in  Edgar  v.  Central  Bank  (2). 
The  Parliament  of  Canada  having  power  to  pass  laws  for  the  good 
government  of  the  Dominion  were  entrusted  with  the  exclusive 
power  of  passing  laws  on  the  subject  of  bankruptcy  and  insolvency,  Hagarty,  O.J. 
and  the  question  is  whether  tliis  section  falls  within  those  terms.  ~^ 

Their  meaning  is,  I  think,  well  expressed  by  Lord  Selborne 
thus  :  "  The  words  describe  in  their  well-known  legal  sense  provi- 
sions made  by  law  for  the  administration  of  the  estates  of  persons 
who  may  become  bankrupt  or  insolvent,  according  to  rules  and 
definitions  prescribed  by  law,  including  of  course  the  conditions 
in  which  that  law  is  to  be  brought  into  operation,  the  manner  in 
which  it  is  to  be  brought  into  operation,  and  the  effect  of  its  opera- 
tion "(3). 

In  other  words,  bankruptcy  and  insolvency  were  well-known 
legal  terms  not  confined  to  the  state  of  things  in  England  or  the 
Provinces  at  the  time  of  the  passing  of  the  confederation  Act,  but 
applicable  to  systems  of  legislation  with  which  the  whole  civilized 
world  were  presumed  to  be  familiar. 

The  Dominion  Parliament  and  that  Parliament  alone  can  deter- 
mine whether  the  legal  relation  of  bankrupt  or  insolvent  shall  be 
created  out  of  any  given  combination  of  facts  or  circuui-  [496] 
stances,  but  there  would  seem  to  be  a  difference  of  opinion  as  to 
the  true  meaning  to  be  attributed  to  the  language  of  Lord  Sel- 
borne. It  appears  to  be  thought  by  some  thab  he  was  not  dealing 
with  the  "well-known  legal  sense  of  the  terms  "  bankrupt  or  insol- 
vent," but  that  the  words  had  relation  to  all  persons  unable  to  pay 
their  debts  in  full,  and  in  that  sense  therefore  insolvent,  and  not  to 
persons  declared  by  competent  authority  to  be  bankrupt  or  insol- 
vent. 


(1)  17  App.  Rep.  421. 

(2)  15  App.  Rep.  198  ;  ante,  vol.  4, 
p.  531. 


(3)  V Union  St.  Jacques  v.  Beltsle, 
L.  R.,  6  r.  C.  p.  36 ;  ante,  vol  1,  p. 
70. 
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"  What  business  niiin,"  said  one  of  the  counsel  who  was  contend- 
ing that  this  Act  was  ultra  vires,  '  *  could  suppose  for  a  moment  on 
reading  the  title  to  this  Act  (R.  S.  0.  c.  124)  or  the  language  of 
the  first  section,  that  it  was  not  insolvency  legislation  ?"  But  with 
great  respect  that  is  not  the  test.  A  busine.ss  man  not  versed  in 
legal  terms  would  very  likely  so  understand  the  enactuieiit,  but  the 
question  is,  what  is  the  true  constructicm  of  the  words  used  by  the 
Imperial  Legislature  when  dealing  with  the  distribution  of  le^ishi- 
tive  powers,  and  when  we  find  these  powers  includtid  with  other 
classes  of  subjects  of  national  and  general  concern,  such  as  trade 
and  commerce,  and  find  also  that  power  is  given  in  tlie  same  gen- 
eral terms  to  deal  with  property  and  civil  riijlits  to  the  legislatures 
of  the  Provinces,  we  are  driven  to  incjuire  how  far  those  general 
words  are  (jualified  by  anything  appearing  in  sect.  !)1.  If  the 
meaning  of  the  words  in  question  is  not  such,  as  I  suppose — a  power 
to  declare  who  shall  be  bankrupt  or  insolvent  and  tu  legislate  in 
reference  to  them — it  wouM  follow  that  Parliament  C()uld  deal 
with  persons  unable  to  pay  their  debts  in  each  Province,  and  the 
powers  of  the  Province  in  respect  to  any  such  matters  would  be 
gone.  That,  I  venture  to  think,  was  never  intended,  but  the 
words  must  receive  a  more  limited  construction  and  probably  be 
treated  in  the  same  way  as  the  words  "  regulation  of  trade  and 
commerce"  have  come  to  be  construed,  as  confined  to  matters  of 
national  or  general  concern  affecting  the  whole  Dominion. 

The  statute,  the  section  of  which  we  are  considei-ing,  with  the 
exception  of  the  provisions  against  preferences,  was  on  our  [49tJ] 
stature  book  since  1858,  and  for  a  long  period  when  we  had  a 
Bankru])t  or  Insolvent  Act ;  but  it  was  always  construed  like  the 
Statute  of  Elizabeth,  and  never  treated  as  an  Insolvent  Act  nor 
was  a  person  availing  himself  of  its  provisions  ever  spoken  of  as  an 
insolvent,  although  he  was  in  a  state  of  insolvency  in  the  sense 
that  he  was  unable  to  meet  his  liabiliies. 

That  it  would  extend  to  all  persons  unable  to  meet  their  liabili- 
ties is  evidently  the  view  entertained  by  the  late  Chief  Justice  of 
the  Supreme  Court  in  Reg ina  v.  Cluuuiler  (]).  That  case  was  de- 
cided shortly  after  confederation  and  would  scarcely  be  so  decided 
at  the  present  day. 


(1)  1  Hannay  556  ;  ante,  vol.  2,  p.  421. 
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The  matters  deaU,  with  by  the  statute  come  clearly  within  the 
definition  of  property  and  civil  rights,  and  the  onua  is  therefore 
upon  those  who  attack  it  to  shew  it»  invalidity.  I  find  it  very 
difficult  to  understand  upon  what  gruund  local  legislation  making 
provision  for  tlie  distribution  of  i  man's  estiite  among  his  creditors 
and  even  for  his  discharge  can  be  im[»ugned  as  being  beyond  local 
jurisdiction. 

In  the  case  of  Edijur  v.  Central  Bauk(l)  I  went  in  detail 
over  several  of  the  other  sections  of  tho  Act,  but  abstained  from 
exj)ressing  any  f)pini<)n  upon  this  particular  section  as  it  was 
unnecessary  then  to  do  so,  but  the  same  reasons  wliicli  1  thought 
then  sutticient  for  upholduig  the  validity  of  those  sections  apply,  I 
think,  e»jually  to  it  and  I  should  therefore,  if  at  liberty  to  express 
my  own  opinion,  answer  the  (juestion  submitted  in  the  affirmative, 
but  a  decision  of  the  Supreme  Court,  by  which  I  am  bound,  appears 
to  me,  as  I  understand  it,  to  [)revent  my  doing  so. 

In  that  case,  Quirt  v.  The  Queen  (2),  a  bank  professing  to  be 
possessed  of  assets  exceeding  its  liabilities  executed  a  deed  of 
arrangement  for  the  benefit  of  its  creditors  with  a  resulting  trust 
to  the  shareholders  of  the  bank. 

[497]  This  was  previous  to  confederation.  Subsetjuently  the 
Dominion  Parliament  incorporated  the  trustees  and  professed  to 
confer  upon  them  additional  powers  to  those  given  to  them  by  ttie 
deed  of  assignment  and  professed  to  ratify  the  deed. 

Subsequently,  and  after  the  bank's  charter  had  expired,  the 
Dominion  Parliament  passed  an  Act  to  transfer  the  assets  so 
assigned  from  the  trustees  to  the  Crown. 

The  assignment  was  one  which  if  it  offended  against  any  of  the 
provisions  of  our  provincial  assignment  Act,  if,  for  instance,  it  had 
given  a  preference  to  one  creditor  or  one  class  of  creditors  over 
another,  might  have  been  avoided. 

I  express  no  opinion  as  to  whether  the  powers  of  the  Dominion 
Parliament  in  reference  to  bankruptcy  and  insolvency  are  confined 
to  a  gerferal  bankrupt  or  inso'vent  Act,  or  whether  they  could  pass 
a  special  Act  for  the  winding  up  of  the  affairs  of  some  particular 
company,  it  is  sufficient  to  say  that  that  was  not  the  legislation  which 
took  place  in  the  case  of  this  bank.  Conceding  for  the  moment 
that  they  might  in  a  private  Act  have  declared  this  bank  insolvent 
according  to  the  definition  which  I  have  placed  upon  it,  they  did 
not  do  so ;  on  the  contrary  they  recognised  the  assignment  which, 


1894 

Attorney- 
Gknuual 

OK 

Ontario 

v. 

Attornkt- 

Ukneral 

KOR  THB 

Dominion  OF 
Canada. 

0.  A. 

Ontario. 

Burton,  J.  A. 


(1)  15  App.  Rep.  193  ;  ante,  vol.  4, 
p.  531. 


(2)  19  Can.  S.  C.  R.  510. 
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1894         iB  I  have  pointed  out,  would  have  been  void  hb  against  creditors  if 
it  offended  against  th«  i)rovincial  Act. 

The  fact  that  this  aHsignmont  was  made  by  a  bank  cannot,  in  my 
opiiiinn,  affect  the  (jueation.  If  the  Dominion  Parliament  could 
deal  with  it  they  could  equally  deal  with  an  assignmant  by  any 
commercial  firm  whom  by  a  parity  of  reasoning  they  could  by 
special  enactment  have  declared  bankrupt  or  insolvent. 

1  do  not  at  all  doubt  the  power  of  the  Dominion,  in  a  case  com- 
ing within  their  legislative  powers  as  to  bankruptcy  and  insolvency, 
to  make  a  statutory  conveyance  of  the  bankrupt's  estate,  but  the 
foundation  here  was  wanting.  They  were  not  dealing  with  a  bank- 
Burton,  J.A.  rupt's  estate.  They  were  dealing  with  an  assignment  with  which 
[•i^'iS]  alone,  in  my  judgment,  the  Provincial  Legislature  had  power 
to  legislate. 

I  respectfully  differ  from  the  learned  judges  who  placed  some 
reliance  on  the  fact  that  the  views  of  the  Provincial  Legislature  at 
its  first  session  seemed  to  recognise  the  Dominion  legislation  ;  that, 
I  submit,  cannot  affect  the  construction  of  the  British  North 
America  Act. 

As  I  understand  that  judgment,  if  an  assignment  had  been  made 
by  an  individual  or  a  conmiercial  firm  whom  by  special  legislation 
the  Dominion  Parliament  could  declare  insolvent,  but  who  had  not 
been  declaretl  insolvent,  they  could  validate  an  assignment  made 
by  him  or  them,  although  it  was  void  under  our  Preference  Act. 
I  think  myself  that  the  Local  Legislature  could  alone  validate  such 
an  assignment. 

The  Supreme  Court  places  its  judgment  on  the  effisct  of  the  lan- 
guage "  bankruptcy  and  insolvency  "  in  the  British  North  America 
Act.  The  bank  here  never  was  declared  bankrupt  or  insolvent 
and  could  not  be  so  declared  except  by  an  Act  of  the  Dominion 
Parliament.  The  conclusion,  therefore,  is  irresistible  that  the 
Supreme  Court  has  decided  that  a  person  insolvent  within  the 
meaning  of  R.  S.  O.  c  124,  or  m  insolvent  circumstances  and  mak- 
ing an  assignment  is  brought  within  this  definition  of  insolvency 
within  the  British  North  America  Act. 

If  that  be  so  the  Act  must  be  beyond  the  jurisdiction  of  the  Pro- 
vince and  the  power  to  deal  with  such  an  assignment  must  be 
exclusively  vested  in  the  Dominion,  and  that  view  must,  I  appre- 
hend, now  be  regarded  as  the  law  of  the  land,  and  so  I  am  con- 
strained to  answer  the  question  in  the  negative. 

If  this  is  insolvency  legislation,  as  the  Supreme  Court  seems  to 
hold,  the  whole  enactment  would  seem  to  be  nltrk  vires. 
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Said  that  for  ronsons  fjiven  by  him  on  a  former  occasion  liodid  not 
feel  called  on  to  answer  a  question  submitted  in  this  way. 

Maclennan,  J,  A. : — 

[499]  The  question  wo  are  asked  to  decide  is  whether  the  Legisla- 
ture of  Ontario  had  authority  to  enact  sect.  9  of  R.  S.  O.  c.  124. 

It  was  enacted  originally  un  the  30th  March,  1885,  as  a  section 
of  an  Act,  48  Vict.  c.  'J6,  entitled  "  An  Act  respecting  Assignments 
for  the  benefit  of  Creditors."  Several  amendments  have  been 
made  to  this  Act  since  it  was  first  enacted,  and  sect.  9  has  also  been 
amended,  but  the  amendment  has  not  affected  the  question  of  its 
validity.  Neither  at  the  time  the  section  was  first  enacted  nor  at 
any  time  since  has  there  been  any  bankruptcy  or  insolvency  law  of 
the  Dominion  in  force  except  the  Winding-up  Act,  which  applies 
only  to  banks  and  other  incorporated  companies,  and  perhaps  some 
special  Acts  for  settling  the  affairs  of  compunies,  such  as  the  Acts 
relating  to  the  affairs  of  the  Bank  of  Upper  Canada. 

The  Insolvent  Acts  which  had  been  in  force  in  the  Province  con- 
tinuously from  the  time  of  confederation  until  the  year  1880  had 
been  vepealod  on  the  1st  of  April  in  that  year  by  the  Act  43  Vict, 
c.  1  (D),  entitled  "  An  Act  to  repeal  the  Acts  respecting  Insolvency 
now  in  force  in  Canada,"  and  the  Winding-up  Act  was  pas'-ed  in 
1882. 

In  March,  1888,  the  constitutional  validity  of  the  provincial 
statute  was  raised  in  four  cases  in  this  Court,  namely  Clarkaon 
v.  0)dario  Bank,  Edgar  v.  Central  Bank,  and  two  others,  all 
reported  together  in  15  A.  R.  166  (1),  and  the  Court  was  equally 
divided  on  the  question.  The  learned  Chief  Justice  and  Mr.  Jus- 
tice Osier  were  of  opinion  that  the  whole  Act,  except  the  first  two 
sections,  was  invalid,  and  Mr.  Justice  Patterson  and  my  brother 
Burton  were  of  a  contrary  opinion.  The  last  named  judges,  how- 
ever, reserved  from  their  judgment  the  section  now  in  question, 
and  expressed  no  opinion  upon  it. 

After  the  best  consideration  which  I  have  been  able  to  give  to 
the  question  I  have  arrived  at  the  opinion  that  the  section  is  valid. 
[500]  I  adopt  the  reasoning  in  the  cases  referred  to,  of  Mr.  Justice 
Patterson  and  my  Irother  Burton,  and  also  of  the  late  Master 
Dalton  in  Union  Bank  v.  Neville  (2). 

The  question  depends  on  the  sense  in  which  the  words  ^'bank- 
ruptcy and  insolvency  "  are  used  in  the  British  North  America  Act, 
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sect.  91.  In  liegimt  v  County  of  Wellingivnd),  I  baid  I  thought, 
that  the  power  of  lub;islHti<)n  over  bankruptcy  and  insolvency 
which  was  intended  to  be  conferred  on  the  Dominion  Parliament 
was  the  same  as  had  been  exercised  by  the  Imperial  Parliament 
and  by  the  Provincial  Le^^islatures  before  confederation,  namely, 
the  passing  of  laws  mure  or  less  general  in  their  application,  with 
proper  courts  and  procedure  and  machinery  f«r  carrying  them  into 
effect,  and  not  Acts  declaring  a  particular  person  or  firm  or  car- 
poration  bankrupt  or  insolvent,  or  putting  their  affairs  into  a  course 
of  liijuidation.  Upon  appeal  from  our  judgment  in  that  case,  how- 
over,  it  was  held  unanimously  that  this  was  an  erroneous  view  of 
the  statute,  and  that  an  Act  for  the  settlement  of  the  affairs  of  a 
particular  insolvent  bank,  the  late  Hank  of  Upper  Canada,  was 
within  the  powers  of  Parliament  as  bankruptcy  and  insolvency 
legislation;  Quirt  v.  T/te  Qiieen(2).  It  is  therefore  now  decided 
that  Parliament  may  not  only  pass  a  general  law  ot  bankruptcy 
and  insolvency,  but  may  deal  with  jjarticular  cases  ;  and  it  seem» 
to  follow  that  it  might  pass  an  Act  for  settling  the  atfaira  of  a  single 
firm  or  individual,  being  indebted. 

1  think,  however,  it  does  not  follow  from  that  decision  that  the 
enactment  in  question  in  this  appeal  is  invalid,  as  an  invasion  of 
the  exclusive  legislative  domain  of  Parliament.  It  merely  declares 
that  assignments  for  creditors  shall  take  precedence  of  all  judg- 
ments and  executions  not  completely  executed  by  payment.  1 
confess  I  am  altogether  at  a  loss  to  understand  why  this  should  be 
regarded  as  bankruptcy  or  insolvency  legislation.  The  assignment 
which  is  spoken  of  is  a  purely  voluntary  act.  It  is  an  act  which  is 
optional  with  the  debtor ;  and  being  made,  the  statute  (sect.  4) 
gives  it  the  effect  of  passing  the  whole  of  his  property  by  the  [501] 
mere  use  of  a  certain  form  or  words.  In  this  respect  sect.  4  is 
analogous,  as  was  pointed  out  by  Mr.  Justice  Patterson  in  Ed- 
gar V.  The  Central  Bojik  (3),  to  conveyances,  leases  and  mortgages 
made  under  the  Acts  respecting  short  forms  of  those  kinds  of 
instruments.  This  short  iuita  of  assignment  did  not  give  the 
debtor  any  new  jjower,  but  only  enabled  him  to  do  by  the  use  of  a 
short  instrument  what  he  could  have  done  by  a  longer  one.  Now 
the  effect  of  the  assignment,  without  the  aid  of  sect.  9,  now  under 
consideration,  is  to  vest  in  the  assignee  property  under  seizure  by 
the  sheriff,  as  well  as  all  other  property  of  the  debtor,  subject  only 
to  the  lien  of  the  execution,  and  all  that  the  section  in  question 
does  is  to  displace  that  lien  and  to  put  the  execution  creditor  on  a 
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|inr  Willi  tile  diIkt  <  ruditiurt.  In  uflcct  it  Sii}s  tlwit  jiii  oxucutioii 
slittll  not  lit'  u  lion  on  projiurty  .suized  iih  Hgiiiiirtt  nn  fis.sigmiuint  for 
creditoiH,  until  it  ii  actuiilly  sold  thoronndur. 

When  tlio  Act  says  thut  tho  !ia.sij,'nnn'nt  ia  to  tuko  precedunfe  of 
executions,  it  ilocs  not  nicim  that  the  i-xt-ciUion  creditor  is  to  ho 
postponed  to  ntlu'i  oroditoi.s,  hut  oi\ly  that  cxucutious  must  ^'ivo 
way  to  the  ■Hsii^nnient,  and  that  thy  execution  croditoi'  niust  take 
luH  propurtionato  shaii:  «it  tho  ostato  with  othei'  cieditors.  It  ia 
niei'i'ly  a  chati^e  of  the  law  of  thi>  !'rovince  as  to  executions. 
Porinerly  exocutioiis  liad  priority  in  tho  (.nU-r  of  their  delivery  to 
tliw  »herifr<n' other  ollicer  for  execution.  That  order  of  piiority 
tuitt  heen  done  away  witli  i>y  tho  Creditors'  Uelief  Act,  11.  S.').  c. 
On,  passed  in  li^SO,  aiul  I  ua-ier.statid  that  my  learned  hrotliera  do 
not  doubt  the  i)ovver  of  tlio  liOLfislaturo  to  make  that  change,  'i  lio 
section  in  (|Ue.stion  further  chanL,'e.s  and  qualilies  tin-  ell'ect  of  au 
executinn.  It  is  now  liaMe  to  he  supoi'sedod  by  an  assiifinnent 
made  at  any  time  before  a  sale.  If  the  Legislature  can  aliolish 
priority  betwoeii  execufeion.s.  .so  that  a  later  execution  creditor  is 
jiiit  on  an  ui|uality  with  an  eailier  one,  why  can  it  i.ot  abolish  pri- 
ority between  an  oxocutiou  creditor  and  creditors  who  have  no 
executioHS,  ao  that  the  latter  .shall  stand  on  an  e(|uality  with  tho 
tormei'  /  If  the  one  is  not  baidcruptcy  and  insolvency  legis-  |r»(»'J] 
lation,  I  am  unable  to  see  why  the  other  should  bo  so  retrarded. 
It  is  merely  the  elfoct  and  operation  of  an  execution  which  has 
been  altered  by  loijislatiun  in  each  case. 

Bub  I  incline  to  the  opinion  that  except  so  far  as  tho  Dominion 
chooses  from  time  to  time  ttj  f-ccujiy  tho  tield  of  bankru{>tcy  and 
insolvency  le.L,'islation,  the  Province  may  occupy  it.  I  think  that 
follows  from  tho  manner  in  which  their  respective  powers  are 
defined  by  sects.  Iti  and  !t2  of  the  IJiiiish  rsoith  America  Act.  In 
(.'iti:.e)is'  Imtiiranci'  '  n.  v.  I'ltraansd)  it  was  decided  by  tin;  Judicial 
Committee  that  the  phra.so  "property  and  civil  rights  in  the  Pio- 
vinco  "  employeil  in  No.  13,  sect.  9-J,  included  rights  arising  out  of 
contract,  and  tlierofore  those  words  embrace  the  whole  law  of 
debtor  and  creditor.  What  the  Act  does  then  is  to  give  the  wiiole 
field  of  property  and  civil  rights  t<i  tlu'.  '  r. ivineo,  and  liieii  to  give 
to  the  Dumini(iii  that  |)art  of  it  whicl\  answers  to  tiie  tlescrii»tion 
of  1)ankruptoy  and  insolvency.  Uaidvrui>tcy  and  insolvency  are 
excepted  or  subtracted  from  tho  general  tield  of  property  and 
civil  rights.  Now,  if  bankruptcy  and  insolvency  was  siisceptibie 
of  clear  delinition  apart  from  legislation,  like  bills  df  exchange  and 
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pnjmissory  notes,  patents  of  invention,  coi)yright,  and  the  like, 
thore  would  be  no  difficulty  in  saying  with  reference  to  any  particu- 
lar aut  <  i  Icjijslation  that  it  was  or  was  not  within  the  exception, 
and  so  that  it  was  or  was  not  within  the  jiower  of  the  Province. 
But  apart  from  legislation  it  is  not  definable.  Apart  ^rom  legisla- 
tion there  is  no  such  thing  as  bankruptcy  or  insolvency.  Parlia- 
ment maj'  i)ass  Acts  of  that  character,  and  when  it  does  the  subject 
is  derined,  and  we  can  see  what  it  is.  Whatever  part  of  the  field 
of  propert}'  and  civil  rights  it  occupies  f«;r  that  i)urpose  is  taken 
away  from  the  Province,  but  no  more.  Si>  far  a.s  any  such  Act 
extends  the  law  wf  the  Province  must  yield  and  is  overborne,  but 
Vjeyond  that  it  is  the  ]iower  and  duty  of  the  Province  to  care  for 
the  i)vib]ic  interest  .and  to  enact  and  i  nforce  proper  laws  in  relation 
to  j)i(.perty  and  civil  ri<,'hts.  Bankrujit  and  insolvent  laws  [oO.'J] 
are  not  a  necessity,  are  not  an  essential  ]»art  of  every'  system  of 
juri>ijrudence  or  of  Ljovernment.  There  may  or  may  not  be  such 
law^v  If  ParliaiiU'Ht  ihinks  tit  to  h.ive  sucli  law.s  it  lias  the  exclu- 
sive i)Ower  to  euait  them;  liut  it  is  not  obligatory,  and  if  there  be 
no  such  law  it  is  still  neces.sary  that  there  be  some  law  of  debtor  and 
creditor,  and  that  subject  is  expressly  given  to  the  Province. 

There  was  i.o  sucli  thin'4  as  bankruptcy  or  insolvency  at  the 
cojiiinoii  law.  There  was  no  distinction  between  the  fraudulent  or 
insolvent  debtor  and  any  other  debtor,  who  did  n<jt  pay  his  credi- 
tors. There  was  the  same  remedy  against  all  by  action,  judgment 
and  execution,  and  all  debtors  alike  were  held  bound  until  full 
payiiient.  Bankruptcy  and  insolvency  therefore  are  wholly  the 
creatures  of  legislation,  and  without  legislation  they  do  not  and  can- 
not exist. 

The  impossibility  of  detining  bankruptcy  in  tin;  abstract,  and 
ajiait  from  legislation,  is  aj)parent  from  the  history  of  the  subject. 
The  firs^,  bankrupt  .\ct  in  England  was  the  Act  34  &  3.5  H.  VIII,  e. 
4,  in  tlie  year  1542:  and  between  that  time  and  the  passing  of  the 
Act  24  &  '-'.5  Vict.  c.  1.'34,  which  was  in  force  when  the  British 
North  America  Act  was  p.assed,  a  very  large  number  of  such  Acts 
was  passed  changing;  the  character  of  the  legiolation  from  time  to 
time  The  Acts  which  were  passed  prior  to  1823  will  be  found 
printed  in  extenso  in  the  Ist  volume  of  the  8th  edition  of  Cook'i 
Bankrupt  Laws  (1823),  and  an  examination  of  them  will  shew 
how  the  definition  of  the  suV)ject  changed  from  lime  to  time  with 
the  le:4islation.  That  change  is  shewn  strikingly  by  a  comparieon 
between  the  Act  of  H.  VIII  and  the  Act  of  24  &  25  Vict,  in  1861. 
The  .Act  o''  H.  VI I J  ni.ikt's  no  reference  wh.atever  to  inability  to  pay  or 
insufficiency  of  a.=sets.     It  is  directed  against  fraudulent  debtors  only. 
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Bankrupts  are  described  as  "  persons  who,  craftily  <ibtainin:_'  into  ■^y^c^ 

their  hands  great  substance  of  other  mens  goods,  do  suddenly  flee  ^-^ 

to  narts  unknown  f>r   keep  their  houses  not  minding  U)  \>&y  or      Gevebm 
restors   to  any  of  their  creditors,    their  debts  and   duties,  [504]  "V 

but  at   their  own   wills   and   jdeasures   consuming   the   substance         '  ^:^ 
obtaine  1  by  cre<lit  of  other  men  for  their  own  ple^isure  and  deli-     Atiobxet- 
cate  living,  against  all  reason,  eijuity  and  good  conscience."      The       ko^thk'^ 
Lonl  Chancellor  and  otlier  high  ofticers  are  authorized  to  seize  and  I>>iiiNioNor 
distribute  the  estjites  of  such  debttn-s  among  their  creditors,  and  it      <--^N-^i'A. 
is  provided  tlsat  if  the  creditors  be  not  satisfied  by  these  means,         C  .\. 
they  nny  siili  recover  the  re-.idue  by  ordinary  prcjcess  as  before  the      ">tabio. 
Act.     That  c  ntin'ied  To  l)e  the  law  of  bankruptcy  for  a  long  time.     .Mac-fnnaa, 
and  the  changes  which  were  madi'  aft-^rv. ards  were  made  gradual  y,  '^j™ 

until  by  *h  '  law  of  1.-  <»1  all  [lersjiis  whetlier  traders  or  iii^i-traders, 
whether  houest  or  dishonest,  whether  they  wtre  or  were  not 
possessed  of  sufficient  property  to  pay  tlseir  debts  in  full,  were 
mate  subject  to  the  law  in  case  they  had  coainiitted  certain  detine«i 
acrs  --r  'Itfa'i'ts.  These  acts  and  detaulrs  .'av  en-jmerated  at  {».  127 
of  1  Doria  Sc  MacR'j'.-  s  Ljiw  of  Bankruptcy  C18.03),  and  some  of  them 
are  the  followiii^' :  iiou-paymeut;  aftt-i;  judgment  debtor  summons 
^y  either  trailer  or  non-tiader:  suffering  execution  to  bt>  levie<l  on 
a!  y  of  his  go:*ds  an  J  chattels  for  any  debt  exceeding  £'"0,  by  a 
trader:  and  non-i»a_\  uient  wirliin  sev<-n  ilays  by  a  trader,  and 
within  two  m  mths  by  a  non-trader,  after  decree  or  order  peremp" 
tory  in  e^^uity,  Ijaukniptcy  or  lunacy.  Prior  to  tli^  Act  of  18<il 
and  JiS  far  bick  as  the  loth  Elizabeth  the  law  was  confined  to 
tradtrrs  :  a»  x  j  all  other  persons  tiiere  was  no  such  law. 

The  history  of  the  subject  in  tliis  countrj'  sshews  the  same  var- 
iety in  bankruptcy  legislation.  In  the  Provinces  of  Ontario  and 
Quebec  there  had  been  a  ba'ikri!j)tcy  .\ct  in  force  more  or  less  fr^jm 
lS4k;T  O)  LS-j-"',  when  it  expi.i  J.  after  which  there  was  none  until 
]H<*4.  The  Act  of  ♦hit  jep.r  was  called  ''The  Insolvent  Act  of 
1S.J4,  '  andalthongh  •  .illed  an  insolvent  Act  it  was  in  realit\a  bank- 
ruptcy Act  :  and  xt  wat made  r.pplicabli'  in  Itower  Canatla  i  •  »^rader» 
only,  but  in  Upptr  ''.Jnodii  to  all  p -rsons  whether  trade -s  or  not. 
This  is  the  .\ct  which  was  in  force  in  Ontario  and  Q'l...  ,  .. nen  the 
British  North  Awierica  Act  wa-^  p.issei.  and  while  it  -as  un- 
doubtedly in  its  nature  a  bmkruptcy  .\ct,  't  diffeicd  iu  many  [505] 
respects  from  th'-  Engliih  Act.  1  do  iiot  know  what  if  any  l)ank- 
niptcy  or  ins  'Ivency  laws  existed  -.f  tha'  time  in  any  of  the  other 
Province's  of  the  Douiinion. 

The  Act  of  !8t»4  was  repealed  in  1800.  and  a  '.lew  ,\ct  was  passed 
extending  t"  the  wh'de  Dominii.'i,  calh- 1  "  The  Insolvent  Act  of 
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]si4  ISG!).  "     It  was  confined  to  traders,  and  any  trader  unable  to  meet 

liis  eiiijjfvgunients  iniglit  eitlicr  take  the  benefit  of  it  voluntarily  or 
niii^ht,  under  duHned  circuinstHUces,  be  comi>elled  to  do  so.  The 
Act  of  186!)  was  re-enacted  with  consulerable  alterations  in  lH7o, 
and    was   still   confined   to   traders.     Tlii«  law  continued  in  force 
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,"^\^'^',V^''      been    no    Dominion    law    of    bankruptcy  or   insolvency   except  as 
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tioiifl,  and  ])erhaps   some  special   Acts   relatin>f  to  particular  casets. 
siicl\  as  the   Bank  o*^    Tppor  Canada   Ace.      What   1   mean   is   that 

there  has  nob  been  since  that  time,  and  there  is  not  now,  any  -^en- 

Maolennaii,    eral  Act  of   the  Dominion  takint;  uj)  or  occupyins;  any  certain  part 
^•^-  or  H^etion  of  the  law  of  debtor  and  creditor,  for  its  operation  as  a 

law  of  bankruptcy  and  insolvencj'.  While  there  was  such  a 
Doaiiuion  law,  the  hiw  of  the  Provinces  had  to  give  way.  Parlia- 
luent  could  declare  and  did  declare  that  to  the  e.xteni  defined  in 
tliat  law,  tlie  relations  of  debtor  and  creditor  were  to  l)e  regulatf<l 
and  adjusted  b\'  and  under  that  law.  Within  its  limits  was  the 
realm  of  bankrui)tcy  and  insolvency  which  Parliament  had  a[ipro- 
priated  to  itself.  All  without  those  limits  which  concerned  the 
fsame  relation,  was  left  to  the  Legislature  of  the  Province,  as  betnir 
a  part  of  proi)erty  and  civil  ri^^hts.  ^^'hile  the  .\ct  was  in  force  ic 
Sf^oms  clear  the  Province  could  deul  witli  everything  outside  of  it, 
and  when  it  was  repealed  I  tiiiuk  the  whole  Held  was  left  to  the 
t'rovince.  I  think,  therefore,  the  true  solution  of  the  question  is, 
th:it  I'arliaiiifiu  may  i)ass  laws  of  bankruptcy  and  insolvency,  and 
may  tiierel)y  define  the  nature  and  extent  of  its  interference  with 
the  law  of  the  Province  for  that  purpose,  can  make  that  [50H] 
interference  more  <u-  less  extensive,  according  to  its  pleasure,  and 
tliat  to  such  laws  while  tliey  are  in  force  the  laws  of  the  Provinces 
luust  ^ive  way  to  all  intents  and  purposes.  Hut  unless  and  until 
Parliament  do  pass  such  laws  the  legislative  jiower  of  the  Province 
is  not  interfered  witli.anl  ic  \.>  free  to  occupy  the  whole  field. 
W'iiile  the  Dominion  Acts  are  in  force  the  field  yn  bankruptcj-  an'l 
iii.Holvcncy  is  defined.  When  they  are  repealed,  definition  is  im- 
pobsihle.  f<u'  the  tiling  has  ceased  to  exist. 

WliiMi  the  British  North  Americ^i  Act  >vas  pa-=8ed  bankruptcy 
was  a  difl'erent  thing  in  England  from  what  it  was  in  Ontario,  and 
ditf'erent  in  Ontario  from  wliat  it  was  in  Quebec.  Tlie  Act  of 
J8(>4  was  applicable  to  all  [lensoiis  in  Ontario,  while  in  <.^uehec  it 
was  confined  to  traders,  and  the  Acts  of  ]8(i9  and  1875  were  oon- 
tiued  to  traders  in  all  the  Provinces;  and  i  think  it  can  hard'.y  be 
doubted  that   tlie  Acts   were  so   restricted    in   order  to  leave  (  thtr 
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debtors  to  the  operation  of  the  laws  of  tlieir  respt'etive  Pioviiices, 
as  tliey  might  be  moditied  by  their  reapective  Legislatures. 

If  we  are  to  take  our  detinitioii  of  baukriii>tcv  and  insolvency 
fmui  tlio  laws  e.xisting  at  tlie  time  of  the  passing  of  the  Britisli 
North  .\merica  .Act.  which  laws  are  to  be  our  guide  ?  la  it  the 
Imperial  Bankruptcy  .Act  or  the  Insolvency  Act  of  1864,  or  the 
law  of  some  other  Province  T  If  the  Act  of  IStU,  shall  it  be  as  it 
applied  to  Ontario  or  to  Quebec  '.  It  seems  imj)  issib'e  to  say  that 
anv  or  eitlier  of  tliese  can  afl'ord  a  u;overning  !ule  or  a  permanent 
definition  of  the  term  '"bankruptcy  and  insolveiicy;  and  if  not. 
and  if  we  must  Hiul  a  dehnition  without  reference  to  an  actual 
statute  on  the  subject,  there  would  seem  to  be  no  alternative  but 
u»  incliuie  everything  that  might  be  dealt  with  by  such  a  law.  It 
must  be  conceded  that  among  the  legitin)ate  subjects  of  sucli  a  law 
may  be  included  tlie  <lelini!ion  and  punislnnent  of  frauds  by 
debtors  upon  their  crediiors,  and  the  conipulsory  aiiplication  of 
the  estates  of  debtors,  whether  fraudulent  or  not,  and  wiiether 
actually  insolvent  in  the  sense  of  a  deficiency  of  assets  or  not,  in 
jiayment  uf  their  creditors.  If  that  be  so  it  seems  clear  that  a 
[.507]  bankruptcy  or  insolvency  law  might  go  the  length  of  providing 
that  the  property  of  every  person  who  failed  to  pay  a  debt  at 
maturity  should  ipso  facto  be  vested  in  the  sheriff  or  other  public 
officer  for  the  payment  of  all  his  debts,  and  that  no  action  or  suit 
should  be  necessary  or  proper  for  the  recovery  thereof.  I  tvo  n  » 
reason  why  Parliament  could  not  go  that  length.  A  bankruptcy 
law  is  a  law  for  the  recovery  of  debts,  and  it  might  thus  become 
the  only  lasv.  So  also  Parliament  might  as  incident  to  such  a  law 
declare  all  transfers  of  property  and  payments  made  by  a  debtor 
within  a  defined  peritnl,  whether  for  value  or  not,  to  be  void  and 
to  be  reconveyed  or  paid  back. 

The  argmiient  in  the  present  case  is  that  because  the  provision 
in  sect,  it  is  one  that  might  reasonably  be  inserted  in  a  bankruptcy 
or  insolvency  "vct,  the  Legislature  could  not  pass  it.  If  that  be  so 
I  think  it  follows  that  the  Legislature  can  pass  no  Act  whatever  for 
the  recovery  of  debts.  A  bankrupt  law  might  do  that,  and  there- 
lore  an)- law  for  tlie  purpose  is  bankruptcy  legi.slation  and  i:ltra 
vires.  If  the  argument  is  to  jtrevail,  tiien  tlie  Province  cannot 
touch  the  subject  of  the  recovery  of  debts  at  all,  can  mj>.k.i  no  law 
for  compulsory  paynient,  no  law  of  fniuds  upon  creditors  or  uiiv 
law  of  javferences,  or  to  secure  e<juality  of  distribution.  The 
methoii  by  which  debts  are  to  W  rec>>v..'red  must  be  regulated  by 
Parliament,  and  inasmU'h  as  bankruptcy  and  insolvency  legishiuon 
may  extend  to  and  include  procedure,  that  abo  i.s  taken   from  the 
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Province,  and  so  far  as  tTjhe  Judicature  Act  deals  with  actions  for 
debts  it  is  all  ultra  vires.  I  do  not  think  that  is  the  meaning  of  the 
words  as  used  in  tlie  British  North  America  Act  ;  but  that  inas- 
much as  the  field  of  hankrujitoy  and  insolvency  is  in  itself  indeti- 
iiite,  and  may  be  more  or  less  extensive  according  to  the  will  of 
Tarliament,  I  think  the  true  constrnctiim  of  the  Act  is  that  Parlia- 
ment can  piss  such  bankruptcy  or  insolvency  legislation  as  it  thinks 
til,  and  that  so  far  as  it  does  the  provincial  law  is  overborne.  But 
I  think  that  until  Parliament  passes  s^^uch  a  law,  and  outside  its 
limits  when  it  is  i)assed,  the  jurisdiction  of  the  Province  over  [oOS], 
property  and  civil  rights  is  unimpaired  and  unaffected. 

As  has  been  stattd,  Parliament  in  IhSO  repealed  its  law  of  bank- 
ruptcy and  insolvency,  and  theri.l)y,  as  1  conceive,  the  law  relating 
to  the  i)aynieri'  of  debts  was  left  free  once  more  to  the  legislation 
of  the  Prf>vinc(  s  ard  it  .vas  in  my  opinion  competent  to  the  Pro- 
vince of  Ontari.  >  ,,h8S  the  er.actment  in  ((ucstion,  subject  to  le 
overborne  and  dis;  h<  mI  if  and  whenever  the  Dominion,  in  the 
exei'cise  of  its  jurisdiction  over  bankruptcy  and  insolvency,  shall 
think  Ht  to  make  other  provisions. 

In  my  judgment,  therefore,  the  Legislature  of  Ontario  was  com- 
petent to  enact  the  sectiitn  in  (piestion. 
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Oil  Api'ud  jiuui  tin:  Siiprrmt-  t'vort  of  fawidn, 

[Brporh'd  [ISnO]  A. a  .l',8.] 

Briinh  Nortli  Annrifo  Act.^->.'J],92—DiMy.liiitii)ii  >if  Li'ijhh'tii-e 
Pmrers — Li(iHi>r  L<nrs — Poirer  of  Pmliibitioii—Caiiada  Temper- 
itnrr  Act.  lSSi:—«>nt<iri<>  Ad,  ('>.J  i  id.  c  .■'6")  x.  IS. 

The  general  power  <»f  legislation  conferred  upon  the  Dominion 
Parliament  by  s.  91.  of  the  British  North  America  Act,  1867,  in 
sup])lement  of  its  therein  enumerated  powers,  must  he  strictly  con- 
tined  to  such  matters  fs  are  unquestionably  of  national  interest  and 
importance  ;  and  must  not  trench  on  any  of  the  subjects  enumera- 
ted in  s.  92,  as  within  the  scope  of  provincial  le<,'i3lation  unless  they 
liave  attained  such  dimensions  as  to  aliect  the  body  politic  of  the 
Dominion. 

Dominion  e«actment<,  when  competent,  r)veiride  but  cainiot 
directly  repeal  provincial  legislation.  Whether  they  have  in  a  par- 
ticular instance  effectrd  virtual  repeal  by  repugnancy  is  a  ([uestion 
for  adjudication  by  the  tribunals,  a'.sd  cannot  be  determined  by  either 
the  Dominion  or  provincial  legislature. 

Accordingly  the  Canada  Temperance  Act,  18S(;,  so  far  as  it  pur- 
ported to  repeal  the  prohibitory  clauTses  of  tlie  old  provincial  Act  of 
1864  (27  &  28  Vict.  c.  18)  was  ultra  vires  the  Dominion.  Its  own 
prohibitory  provisions  are,  however,  valid  when  duly  brought  into 
i-iperation  in  any  provincial  area,  as  relating  to  the  peace,  order, 
and  good  government  of  Canada  : 

* Prt  sent  :—LoBV    Halsbcrv.   L.  C  ,  Lord  Heh.schell,   Lord  Watson, 
LoKJ>  Davey,  aid  Siu  RiCHARr)  Coich. 
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llnssell  V.  y.V;/.  (7  A))i).  Cas.  829  ;  aiui',  vol.  :'.  |i.  12) followed  ; 

Init  11.  t  ;is  ref^iilatint,'  trade  and  coimiifrce  within  s.  ;>1.  sub-s. 
2,  of  the  Act  (if  lS<i7  : 

CUi'Mtm'  Titsii ranee  Co.  y.  J'lirsona  (7  App.  Cas.  90  ;  iinfc  \iil.  1, 
p.  205)  distiiimiished  and  Mnuii'ipal  Coi'/ioraiion  of  Toronto  v.  Virgo 
([1890]  A.C.  9;j  ,  followed. 

Udil,  also,  that  tlie  h)cal  liq.ior  prohibitions  authorized  by  the 
[349]  Ontario  Act  (513  Vict.  c.  .50),  s.  18,  are  within  the  powei\s  of  the 
jirovinoial  iei,n.slatur.\  But  ihey  are  iii'iperative  in  any  locality 
whicli  aiopts  the  provisions  of  the  Doininioii  Act  of  liSSO. 

Appeal  Iiy  special  lojive  from  a  juilLCment  of  tlie 
Suproiue  CJoiu-t  (Jaji.  15th  1S9.'/)  (1)  nonsisrino'  of  Strong 
C  J.,  Fournier,  (Jvvynne,  Seck^ewick  ami  Kino,  .J.I.  ["^n- 
der  the  Supreme  and  Kxcliequer  CJourts  Act  (Revised 
Stat.  Car.  c  IB.")),  a.s  amended  by  Dominion  Act  (54  & 
65  Vict.  c.  '^.o),  H.  4,  the  (lovernor-CJeneral  of  Canada,  i>y 
Order  in  Council  (Oct.  20,  JHOo),  suhniitted  to  tiie 
Supreme  (     'trt  ...'  Canada  the  followiiio-  (|ne.stion.s : — 

(1.)  Ha.s  a  provincial  legi.slature  jurisdiction  to  prohi- 
bit the  sale  within  the  province  of  .spirituous,  fermented, 
or  other  intoxicating  liquor.s  :* 

(2.)  Or  ha.s  the  legislature  .such  Jurisdiction  regarding 
.such  portions  of  the  province  as  to  which  the  Cana'la 
Temperance  Act  is  not  in  operation  ' 

(3.)  Has  a  provincial  legi.slature  jurisiliction  to  prohi- 
bit the  manufacture  of  such  liquors  within  the  province  ' 

(4.)  Hrs  a  }>rovincial  legislature  jurisdiction  uo  prohi- 
bit the  importation  of  such  li<|uors  into  the  province  ;* 

(5.)  If  a  provincial  legi«>lature  has  not  jurisdiction  to 
prohibit  .sales  of  such  liquors,  irrespective  of  quantity, 
has  such  legislature  jurisdiction  to  prohibit  the  sale  by 
retail,  according  to  the  (lefinition  of  a  sale  by  retail  either 
in  statutes  in  force  in  the  province  at  the  time  of  confed- 
eration, or  any  other  definition  thereof  { 

{(i.)  If  a  provincial  legislature  has  a  limited  jurisilic- 
tion only  as  regards  the  prohibition  of  .sales,  has  the  legis- 

(1)  24  Can.  S.C.R.  170  ;  iJo,*t,  p.  323. 
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lature  jurisdiction  to  prohibit  sales  subject  to  the  limits         i8% 
provided  by  the  sevi-ral  sub-sections  of  the  09th  section  ~'~' 

of  the  Canada  Temperance  Act,  or  any  of  them  (Revisetl 
Statutes  of  Canada,  4!)  Vict.  c.  lOG,  s.  99)  ? 

(7.)   Has  the  Ontario  Legislature  jurisdiction  to  enact 
s,  18  ot  Ontario  Act  53  Vict.  c.  56,  intituled  "  An  Act  to 
improve  the  Li(juor  License  Acts  "  as  said  section  is  ex- 
plained by  Ontario  Act  54  Vict.  c.  46,  intituled  '■  An  Act    Statement, 
respecting  local  option  in  the  matter  of  liquor  selling"  ? 

[850]  Sect.  IH,  referred  to  in  the  last  of  the  .said  ques- 
tions, is  as  follows  : — 

"  18.  Whereas  the  following  provision  of  this  section 
was  at  the  date  of  confederation  in  force  as  a  part  of  the 
Con.solidated  ]\Iunicipal  Act  (29th  and  .SOth  Victoria, 
chapter  51,  .section  249,  sul)-section  9),  and  was  after- 
wards re-enacted  as  sub-.section  7  of  section  6  of  .'}2iid 
Victoria,  chapter  32,  being  the  Tavern  and  Shop  License 
Act  of  1868,  but  was  afterwards  omitted  in  subsequent 
consolidations  of  the  Municipal  and  Liquor  License  Acts, 
similar  provi.sions  as  to  local  prohibition  being  contained 
in  the  Temperance  Act  ot  1864,  27th  and  28th  Victoria, 
chapter  18  ;  and  the  said  last  mentioned  Act  having  been 
repealed  in  municipalities  where  not  in  force  by  the 
Canada  Temperance  Act,  it  is  expedient  that  municipali- 
ties should  have  the  powers  by  them  formerly  possessed  : 
it  is  herebv  enacted  as  follows  : — 

"  The  council  of  every  town.ship,  city,  town,  and  incor- 
porated village  may  pass  bydaws  for  prohibiting  the  .sale 
by  retail  of  .spirituous,  fermented,  ov  other  manufactured 
liquors  in  any  tavern,  inn,  or  (jther  house  or  place  of 
public  entertainment,  and  for  prohibiting  altogether  the 
sale  thereof  in  shops  and  places  other  than  houses  of 
public  entertain. nent.  Provided  that  the  by-law  before 
the  final  passing  thereof  has  been  duly  approved  of  by 
the  electors  of  the  niunicipality  in  the  manner  provided 
by  the  sections   in  that  behalf  of    the    Municipal   Act. 
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Proviileil  further  that  nothing  in  this  section  contained 
shall  be  construed  into  an  exercise  of  jurisdiction  by  the 
legislature  of  the  Province  of  Ontario  beyond  the  revival 
of  provisions  of  law  which  were  in  force  at  the  date  of 
tlie  passing  of  the  British  North  America  Act,  and  which 
the  subsequent  legislation  of  this  province  purported  to 
repeal." 

Act  54  Vict.  c.  40,  referred  to  above,  declares  that  s.  18 
was  not  intended  to  afloct  the  provisions  of  s.  252  of  tlie 
Consolidated  Municipal  Act,  being  ('anada  Act,  29  X: 
30  Vict.  c.  ol. 

A  majority  of  the  Supremo  C'ouit,  after  hearing  coun- 
sel for  tlie  Dominion,  the  I'rovince.s  of  Ontario,  (iHiebec 
and  Manitol'a,  and  also,  under  section  87,  sub-s.  4,  of  the 
Supreme  aii<l  Exchequer  Courts  Act  for  the  Distillers 
[351]  and  Brewers'  As.sociation  of  Ontario,  answered  all 
the  questions  in  the  negative.  Strong  C.  J.  and  Foui- 
nier  .).,  wdiile  agreeing  in  a  negative  answer  to  (juestions 
3  and  4,  answered  the  remainder  in  the  affirmat-ive. 

The  ease  in  the  Court  below  is  repoited  in  24  Sup.  Ct. 
Can.  Reports,  [>.  170. 

MocUirev,  Q.(  l  (of  the  Colonial  Bar)  and  Haldanc, 
Q.C.  for  the  appellant. 

Nev:cori'ihe,  Q.C.  (of  the  Colonial  }>ar)  and  LoeknisAov 
the  Attornev-( leneral  for  the  Dominion. 

Blake,  (VC  and  Wallaa  NesbUt  (both  of  the  Colonial 
Bar),  for  thu  Distillers  and  Brewers'  A'^sociation. 

Maclarcn,  Q.CJ.,  an<i  Jfalihine,  O.C,  contended  that 
s.  18  of  the  Ontario  Act  of  J  890  was  authorized  as  relat- 
ing to  a  subject  comprised  within  the  term  "  municipal 
institutions'"  in  .s.  92,  sub-s.  8,  of  the  British  North 
America  x\ct,  1867.  Citizens'  Imsarance  Co.  v.  Parsons 
(1)  lays  down  the  rule  that  provincial  legislation  is  valid 

(1)  7  App.  Cas.  9(5;  rt>i^,  vol.  1,  p.  205. 


»i_,j--.     ■ 


PRIVY   COUNCIL 


299 


it'  it  relates  to  the  enutnerated  .subjects  in  s.  92,  and  is  not 
overridden  by  the  enumerated  subjects  in  s.  91.  It  was 
admitted  that  a  provincial  legislature  could  not  ijivc  to  a 
municipality  control  over  any  of  the  subjects  mentioned 
in  s.  91.  But  a  power  to  create  municipal  institutions 
must  involve  a  power  to  give  them  such  powers  as 
usually  belong  to  .such  bodies.  In  Canadian  legislation, 
prior  to  the  Imperial  Act  of  1807,  nnniicipal  institutions 
inclu'led  a  large  number  of  subjects  not  specificalh' 
enumerated  in  s.  92.  Tlie  expression  has  accjuired  a  well 
defined  legislative  meaning,  and  the  term  was  used  in 
s.  92  in  the  sense  so  acquired.  The  Act  of  1807  was 
founded  on  the  Quebec  resolutions,  and  expressions  which 
came  tcxtually  therefrom  should  I'C  interpreteil  by  the 
light  of  Canadian  legislation. 

(The  Loji!)  Chancellor.  Tlien  how  do  you  define 
that  toelinical  meaning  ;*) 

It  meant  the  conferring  on  them  such  powers  as  under 
Canadian  leijislation  had  been  understood  to  belong  to 
them  excei)t  such  as  were  assigned  to  the  Dominion  under 
s.  91. 
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(Lord  Hkrschell.  Cana<lian  legislation  varied. 
[352]  Municipal  institutions  had  different  powers  in 
Canada  from  what  they  had  in  Nova  Scotia  and  New 
Brunswick.) 

Reference  Nvas  made  to  Hodge  v.  Bt'n.  (1)  and  Russell 
V.  Reg.  (2),  and  to  a  .series  of  Canadian  Statutes  passed 
before  1867,  being,  as  respects  those  relating  to  Upper 
Canada,  12  Vict.  c.  81;  16  Vict.  c.  184;  22  Vict.  c.  99, 
s.  245  ;  Cons.  Stat.  Upper  Canada  of  1859,  c.  54,  .'^.  246  ; 
29  to  30  Vict.  c.  51  ;  and  as  relating  to  Lower  Canada — 


16   Vict.  c.   214;    18  Vict. 


100.  s.  23;  19  k  20  Vict. 


c.  101.  ss.  8.  11  :  20  Vict.  c.  I:i9.  .s.  Ul ;  Cons.  Stat.  L.   C, 


(1)  9  App.  Cas.  117  ;  ante,  vol.  ;}, 
p.  144. 


(2)  7  App.  Cua.  829  ;  ante,  vol.  2, 
p.  12. 
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ISGl,  c.  24,  s.  2(i, siil>-.ss.  10,  ir.,  and  s.  27,  sub-s.  1(J.  [iid'er- 
enec  was  also  made  t)  27  &  28  Vict.  c.  18;  29  <S:  80 
Vict.  c.  82  ;  Revised  Stat.  Ntjva  Scotia,  c.  75  ;  Public  Stat, 
of  Now  r^runswick  (1854),  c.  15.  The  expression  has 
ai.so  been  interpreted  in  decided  cases:  See  Slavln  v, 
Corporation  of  Orillia  (1)  ;  Mcfj.  v.  Ttvylor  (2)  ;  Kucfe  v. 
Mddennan  (8)  ;  In  re.  Local  Option  Act  (4) ;  Corporation 
of  H antinfjdon  v.  Moir  (5)  ;  Lepine  v.  Laurent  (6)  ; 
Hason  V.  S.  Norwich  (7).  Sub-sects,  f),  18,  and  10  of  s. 
f)2  were  also  relied  on.  It  was  further  contended  that 
the  Act  in  question  was  valid  unless  and  until  the 
Dominion  Parliament  should  legislate  in  a  maimer  which 
would  override  its  provisions.  It  does  not  conflict  with 
the  Canada  Temperance  Act,  1878,  for  it  could  only  apply 
to  places  where  that  Act  has  not  been  put  into  force. 
Reference  was  made  to  L' Union  St.  Jacques  cle  Montreal 
V.  Bel  isle  (8);  Attorney-Generalof  Ontario  \.Att<>  rmey- 
General  for  Canada  (9) ;  Bank  of  Toronto  v.  Lamhe  (10). 
The  general  result  of  the  authorities  is  that  the  words 
"  regulation  of  trade  and  commerce "  in  s.  91  mean 
general  regulation  in  a  broad  sense  ;  not  of  such  specific 
matters  as  are  involved  in  the  Act  in  question,  nor  of  any 
minute  details,  nor  any  regulation  of  matters  of  a  merel}' 
local  nature  or  private  or  peculiar  to  any  particular  trade. 

[853]  Neivcornbe,  Q.C.,  contended  that  a  provincial 
legislature  has  no  authority  to  prohibit  the  sale,  manu- 
facture, or  importation  of  spirituous,  fermented,  or  other 
intoxicating  liquor.s.  Further  that  it  has  no  authority  to 
prohibit  the  sale  of  such  liquors  either  by  wholesale  or 
retail,  or  subject  to  the  exemptions  established  by  the 


(1)  36  U.  C.  Q.  B.   !.'>!),  ant<,  vol. 
1,  p.  6S8. 

(2)  36  U.  C.  Q.  B.  183. 

(3)  2  Russell  &  Chesley  5  ;  ante, 
vol.  2,  pp.  400,   109. 


(6)  14  Lt^gal  News  369 ;  j3as<,  p.  386. 

(7)  24  Can.  8.  C.  R.  145. 

(8)  L.  R.  6 ;  IT'.  C.  31 ;  ante,  vol. 
1,  p.  63. 

(9)  [18941  A.C.  189;  ante,  p.  206. 


(4)  18  0nt.  App.  Rep.  .572,iM»<,p.  369.    (10)  12  App.  Gas.  575;  ante,  vol. 

(5)  7  Montreal  L.  R.  ^).  B.,  281.  4,  p.  7. 
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Cana<la   Temperance.'    Act,   s.    99.     Tin;    subject    'tf    this  isoB 

reference    is   prohibition.     Russell  v.  Jicg.  (1)  ruled   that  attorvey- 

iirohihition  as  flealt  with  hv  the  Canada  Temperance  Act  <'Bneral 

was  excluded  from  provincial  authority.  Ontario 

ArroK.vKT- 
(Lord  Hkrschkll.      No  ;    not    while    tlie    provincial      iJknkkai. 

legislature  deals  with  the  matter  locally.)  Dominion. 

Prohibition  of  the  liquor  ti'affic  does  not  fall  within  Argument, 
any  of  the  subjects  enumerated  in  s.  92.  The  exclusive 
powei'  with  regard  to  municipal  institutions  only  enables 
the  legislatures  to  establish  regulations  for  carrying  on 
such  institutions.  Any  authority  which  the  legislatures 
can  confer  upon  them  must  l)e  derived  from  or  have  i-ela- 
tion  to  the  othei-  subjects  enumerated  in  s.  92.  none  of 
whicli  include  a  power  to  prohibit.  The}''  can  prescribe 
the  mode  in  whicli  the  traffic  may  be  carried  on,  but  they 
cannot  prohibit  it.  SuV)-sect.  IG,  s.  92,  relates  to  "  local 
or  private"  matters,  not  provincial.  On  the  other  hand, 
prohibition  strictly  relates  to  matters  within  tlie  exclusive 
power  of  the  Dominion  Parliament.  It  alfeets  the  peace, 
order,  and  good  government  of  Canada  in  relation  to 
matters  not  comincr  within  those  assigned  by  s.  !)2  to  the 
provinces.  To  the  Dominion  is  assigned  authority  to 
regulate  trade  and  commei'Ce.  See  C'lt]j  of  Frcdericton 
V.  Re;/.  (2);  Russell  v.  Reg.  (1);  Tcnnanl  v.  Union 
liiral-  (,S).  It  was  contended  that  whether  or  not  legu- 
iation  involves  prohibition,  if  the  provinces  may  pro- 
hibit, the  Dominion  has  nothing  left  to  regulate.  The 
|H'ovincial  power  of  regulating  a  ])arlicular  trade  rejcog- 
ni.sed  in  Hodge  v.  Reg.  (4)  must  not  be  pushed  so  as  to 
conflict  with  Dominion  legislation  ;  for  wherever  the  two 
legislatures  conflict  that  of  the  Dominion  must  be  para- 
mount.    Here  the  field  of  legislation,  tlmt  is  with  regard 


(1j  7  Api).  Ca<.  829:  antr,  vol  2, 
p    12. 

i2)  :\  Can.  S.  C.  R.  .^00,  untc,  v..l. 
2.  1..  27. 


(3)  [189-Jj  A.  C.  31  ;  antr,  p.  244. 

(4)  y  .\i.p-  Cas.  117  ;  ante,  vol.  ?,, 
1-.  141. 
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is'jj)  to  tlie  prohibition  of  tlie  liquor  tratiic,  is  alreiuly  occupie.l 

Attoiinkv-  [•^•''^]  ^'y  the  Canada  Temperaiice  Act,  ami  there  is  there- 

Gknkkai,  fyr^i  ,,Q  I'ooni  for  a  provincial  law,  for  the  interference  of 

Ontahio  the  ])'ovince  would  inteit'ere  with  tlie  le^dslation  of  the 
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Dominion. 
Arginiient. 


I)o)aini()n. 

(Loud  Watson.  Wheiv  the  Tfiupcn-ai.co  Act  is  not 
ado|>ti'<|,  there  is  no  law  fis  yet  applicable,  and  th  w 

field  is  not  covereil.) 

The  legislation  exists  wliicii  at  .my  uioment  the  coiu- 
niunity  may  brin^^  into  force, 

Uhikc,  Q.(J.,  contended  that  the  provinces  have  no  legis- 
lative auth(jrity  except  in  the  subjects  enumerated  in 
s.  02,  according,'  to  the  true  construction  of  the  British 
North  Aiucriea  Act  as  ascertained  bv  the  Piivy  Council. 
On  any  matter  so  ennmerated  the  provinces  have  no 
authority  in  any  case  wherein,  or  to  any  extent  whereby, 
the  exei'cisi,'  of  such  autliority  would  inteii'ere  vith  the 
exercise  by  the  Dominion  of  auv  ap,ti:oi-itv  cop  ;••  1 
within  any  of  the  sub-sections  of  s.  91.     Aijain.  t  >- 

ject  of  tlie  prohibition  of  retail  selling  of  intoxicating 
rKjUors  is  nut  comprise  I  within  s.  1)2  according  to 
the  same  nuthoritative  constriction  ;  and  it  follows  that 
a  fortiori  the  prohibition  of  wholesale  selling,  or  manu- 
facturing, or  importing,  is  not  so  ct^mpi-ised.  Then  it  is 
settled  that  each  of  tliese  subjects,  being  without  the 
scope  of  s.  92,  is  within  the  general  authority  of  the 
])ominion  conferred  by  s.  91  for  [>eace,  order,  and  goixl 
government.  The  regulation  of  trade  and  commerce  i-^ 
placed  by  s.  91  under  the  exclusive  authority  of  the 
Dominion,  the  object  being  to  place  the  trade  of  the 
various  provinces  under  the  general  control  of  the  central 
authority,  and  thus  eti'ect  uniformity  as  far  as  possible, 
and  also  enable  the  Dominion  to  obtain  by  an  indirect 
system  of  taxation  the  amounts  necessary  to  enable  it  to 
discharge  the  national  obligations.      The   customs  and 
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excise  dutii's  on  li(juor  are  a  substantial  and  necessary  ]n% 
part  of  tiie  fiscal  resources  of  the  Dominion,  and  it  was 
not  intended  that  those  resources  sht)uld  be  curtailed  or 
aholished  l)y  tht;  provincial  legislatures  throu^j^hout  their 
jurisdiction.  Exchisivc  authority  over  the  liquor  tia<le 
in  its  trade  and  iTvenue  aspects  means  sm  authority  to 
picvent  any  rival  control  over  them  winch  mii^'ht  impede  Dominkin. 
the  purposes  for  which  such  cxclu^ivi'  authoi'ity  was  Argum-'nt 
j^ranted.  Besides,  there  is  a  broad  distineti>in  between 
[355]  an  authoiity  to  prohibit  a  trade  iiid  an  a  ithority 
to  i'ej;"nlat('  it,  and  even  if,  aecordinj;  to  the  appellant's 
arinument,  tho  pro\'incial  legislature  could,  under  thesid)- 
section  relating  to  muniinpal  nistitutions,  regulate  it,  the 
power  to  prohiltit  nevertheless  exclusively  belongs  to  the 
])ominion.  Sect.  18  of  th.e  Ontario  Act  jiurports  to  deal 
wiMi  a  subject  which  comes  under  s.  91.  sub-'^.  2.  It  con- 
tlicts  with  the  (Jannda  Teni])rH'ance  Act,  wliich  covers 
the  whole  held  of  legislati  n,  and  therefore  with  the 
paramount  authority  ol"  the  Dominion,  und,  moi'eover, 
cannot  be  validated  as  a  revival  of  pre-confedei-ation  law. 
Before  confederatioi<  i-ach  province  had  full  legislative 
authority,  and  one  of  them  tried  the  experiment  "f 
entrusting  municipalities  with  prohibitive  power.  But 
neither  in  tlie  practice  of  the  four  pi'ovinces,  nor  in 
the  nature  of  the  subject,  nor  in  the  methods  of  the 
United  Kini'-dom,  is  there  anv  established  meaning 
attached  to  tlie  phraso  "municipal  institutions"  which  in- 
cludes the  subject  of  s.  iN.  Kefeience  was  made  to  Iicj. 
V.  Jii.sticeii  of  Kings  (1)  ami  Severn  v.  Beg.  (2),  and  to 
the  cases  cited  by  the  appellant. 

Muchiren,  Q.O.,  replied. 


(1)  2  Pujjsley  m") ;  ant,,  vol.  2,  p.  (2)  2  C.ui.  S.  C.  li.  70 ;  anU,  vol, 

499.  1,  p.  414. 
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itiur,  The  jud((iiieiit  of  their  Lordships  was  delivered  Viy 
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Their  Ijordships  tliink  it  expedient  td  deal,  in  the  first 
iii-tance,  with  the  seveiitli  (|mfsnoii,  because  it  raisv.s  a 
practical  issue,  to  which  the  ah!e  ari,Mnuents  of  counsel  '>n 

\un]\  sides  of  the  bar  were  chioHy  directed,  and  also  l)eeause 

Jnd^)ii-!it.  it  involvtjs  considerations  which  have  a  material  boarinij 
U]»on  the  answers  to  be  i^iven  to  tlie  other  six  (piestions 
>nbinittefl  in  tliis  appeal.  In  (^rder  to  appreciate  the 
merits  of  the  controversy,  it  is  necessary  to  refer  to  cer- 
tain laws  for  the  restriction  or  suppression  of  the  litjuor 
tratiic  which  were  passed  by  the  Legislature  of  tlie  old 
I'lovince  i>\'  rana<la  before  the  Union,  or  liave  >inc(!  lun-n 
eiiacteil  Ity  the  Pailianient  of  the  Dominion,  and  by  tlie 
Legislature  of  Ontario  lespectively. 

At  the  tinit'  when  the  British  North  Amei'ica  Act  of 
Isij"  came  into  operation,  the  statute  book  of  the  (dd 
|)rovinc<'  contained  two  sets  of  t-nactmefits  applicable 
[:^'G]  to  r{»per  (.'anada,  which,  though  ditieiing  in 
expression,  were  in  substance  very  similar. 

The  most  recent  of  these  e'liactmeiits  were  embodied  in 
tlit^  Ti-mperance  Act,  J 804  Cll  \-  2S  Vict.  c.  18),  which 
confeired  upori  tlu'  ninniei|)al  council  (;i  every  county, 
lown,  townsiii))  or  incoi'[)orated  viila^r.  "  lii-sirles  the 
powers  at  piesent  conferred  on  it  by  law,  )^ower  at  any 
time  to  pass  ;i  by-law  prohibiting  the  sale  of  intoxicating 
d    tilt'    issue  of    iiceU'^es    therefor,   within    the 


iKpiors,  an 

limits  of  the  municipality.     Such  liylaw  was  not  to  take 

etlect  until  suitmittetl  to  and  approved   by  a  majority  of 

the  (|ualitied  electors:  and    provision  was   matlo    for  its 

sul)se(iuent  re|)eal  in  delerenee  tf^  an  adverse  vot«'  of  the 

electors. 

The  previous  enactments  relating  to  the  .same  subject, 
which  were  in  force  at  the  time  of  the  l.'nion,  were  con- 
tained in  the  Consolidated   Municii)al   Act,  '2i)  k  :>()  Vict. 
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c.  51.  They  empowered  the  council  of  every  townslup,  i«96 
town  and  incorporated  village,  and  the  cominissioner-  of 
police  in  cities,  to  make  by-laws  for  prohibiting  the  sale 
by  retail  of  spirituous,  f«  rmented,  or  other  manufactured 
liquors  in  any  iim  or  other  house  of  public  entertiiin- 
meni  :  and  for  prohibiting  t<.tally  the  sale  thereof  in 
shops  and  places  otlier  than  houses  of  j>ublic  entertain- 
ment: provided  the  by-law,  before  tiie  final  passing  Judgment 
there«5f,  had  b-cii  <luly  apprijved  dy  the  flectors  of  the 
municip«'t'iity  iii  tlu-  liumner  proscribed  by  the  Act. 
After  the  Tuiija  tin-  Legislature  of  Ontario  in>eited 
these  enactments  in  tiic  Tavcin  and  Shop  License  Act, 
32  Vict.  c.  *i2.  Th«*y  wiM-e  innposely  omitted  from  sub- 
sequent couMjlidations  t.f  the  Municijial  ,'ind  Liquor 
Licen-e  Acts:  and,  in  th  vear  IsSii,  when  tlit'  ('anada 
Temperance  Act  was  |>a-^ed  l-y  the  Parliatnent  al  Can- 
ada there  was  no  provincial  law  autlioriziu'jr  the  pr->hi- 
bition  '»f  liquor  sales  in  Ont.irio,  .^avf  tli.j  Temp^'rance 
Act,  1^64. 

The  Canada  Temperance  Act  uf  I'-Mi  (Ke\  i^;  .i  Statui-.s 
of  (.'ana«Ja,  49  Vict.  c.  106)  is  applicable  to  all  tiie  pruvi.'.ees 
of  the  Dominion.  Its  tjeneral  sclieme  is  to  jrivi."  tu  the 
electors  of  every  county  or  city  the  option  of  afloptiii?^ 
or  declining  to  adopt,  the  provisions  of  the  s<',>ond  part  of 
the  Act,  which  make  it  unlawful  for  any  person,  "  by 
[^i57]  himself,  his  clerk,  servant  or  agent,  to  expose  or 
keep  lor  sjile, or  directly  or  indirectly,  on  any  pretence  or 
ujioii  any  device,  tii  sell  or  barter,  or  in  consideration  of 
the  purciia.se  of  any  other  |»ropeity.  give  to  any  other 
|>ers«jn  any  intoxicating  lifpior."  It  exj)re.ssly  -i'dires 
that  no  Violation  of  these  enactments  shall  b--  made  law- 
ful by  rea'*»j!i  of  any  license  of  any  •le-'Cription  wliatso- 
ev«'r.  Certain  relaxati«»ns  :\re  uKide  .n  the  cji.s«;  of  sales 
of  liquor  for  sacramental  or  medicinal  purposes,  or  for 
exclusive  use  in  so:n»;  art,  trade  or  njauufaciure.  The 
prohibition  does  not  e.xtend  to  n\inufacturers,  imjorters, 
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ov  wliolesale  traders  who  sell  liquors  in  (juantities  above 
a  specified  limit,  when  they  have  good  reason  to  believe 
that  the  purchasers  will  forthwith  carry  their  purdiase 
beyond  the  limits  of  the  county  or  city,  or  of  any  adjoin- 
in;^  county  or  city  in  which  the  provisions  of  the  Act 
arc  in  ft)rce. 

For  the  purpose  of  brinirintr  the  second  part  of  the  Act 
into  operation  an  order  of  the  Governor-General  of  Cana-Ja 
in  Council  is  reijuired.  The  order  must  be  made  on  the 
})etitiou  of  a  county  or  city,  which  cannot  be  granted 
until  it  has  been  put  to  the  vote  of  the  electors  of  such 
count}'  or  city.  When  a  majoritv  of  th(!  votes  ile*.l  are 
advcr-e  to  the  petitinn,  it  nmst  be  disuiissed  ;  and  no 
similiiv  application  can  be  nuide  within  the  period  of 
thiee  yea's  from  the  day  on  which  the  poll  wa.s  takou. 
When  thr  vote  i-  in  favoiir  cl'  vho  p<.;titition,  and  is  fol- 
lowed tiy  an  Order  in  Council,  one-fourth  of  the  quillHfd 
electors  of  the  county  or  city  may  apply  to  the  Governor- 
General  in  Council  for  a  recall  of  tlie  order  which  i.s  to 
h(t  oranted  in  thu  event  of  a  majority  of  the  elfetor^ 
voiiugiu  favour  *»i"  the  application.  Power  is  giv^-n  to 
the  Govciiior-General  in  Council  to  issue  in  the  like 
uwuMK.'r,  and  alter  similar  procedure,  an  order  repealing 
any  V)y-law  pas-ed  by  an\-  municipal  council  for  the 
ap{>lication  of  the  IVrnperanco  Act  of  1804. 

The  Dominion  Act  also  contains  an  express  repe  d  of 
the  prohibitory  clauses  of  the  provincial  Act  of  bStJ-t, 
and  of  the  machinerv  therebv  provided  for  briuwin,/ 
them  into  operation,  (I.)  as  to  every  municipality  within 
the  liuiiis  of  Ontario  in  which,  at  the  passing  of  the  Act 
of  1886,  there  was  no  municipal  by-law  in  force,  (2.)  a^ 
[.S')8]  to  every  municipality  within  these  limits  in  which 
a  prohibitive  by-law  then  in  force  shall  be  subsequently 
repealed  under  the  provisions  of  either  Act,  and  (3.) 
as  to  every  numicipality  having  a  municipal  by-law 
which  is  included  in  the  limits  of,  or  has  the  same  lituits 
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with,  any  county  or  city  in  which  the  second  |>art  of  the 
Canada  Temperance  Act  is  'nroufylit  into  force  before  the 
repeal  of  the  l>y-la\v,  which  h\'-!a\v,  in  that  event,  is  de- 
clared to  be  null  and  voi^l. 

Witli  the   view  ot   restdrin^'  t't  municipalities  within 
the  piovinee  whose  powei's  were  atiected  l:»v  that  repeal 
the  rirrht  to  make  bv-laws  which  ihev  had  i-os'^essed  under 
the  law  of  the   old  province,  the  Legisla*^ure  of  Ontarin 
passed  s.  18  of  58  Vict.  e.  "iti.  to  wliich  the  seventh  cjues- 
tion    in    this    case    relates.       Tiie  enaetin;.;  words  or'  th'.- 
clause  are  introtluced  bv  a  preanilde  which   recites  the 
previous  course   nf  !ei.jisIation,    and   tue    repeal    by    the 
Canada  Temperance  Act  of  the  Unjer   Canada  Act    of 
1804  in  municipalities   v.  here  not  in  force,  and  concludes 
thu.- :  "it  is  exjiedient    that  municipalities  should  have 
the  powers  by  them   iormerly  pos.sessed.'      The  t  nactinu' 
words  of  the  elaus(^  with  the  exception  of  one  or  two 
changes  of  cxpiessi'Mi  which  do  not  affect  its  substan -e, 
are  a  mere   r  production  of  the   provisions,    not  of    the 
Temperance   Act  of   1864,  but  of  the  kindred   provisions 
of  the  Municipal  Act  (29  cV  30  Vict.  c.  51),  which  had 
been  omitted  from  the  eon.solidated  statutes  of  the  pro- 
vince.    A  new  proviso  is  added,  to  the  effect  that  "  noth- 
ing in  this  section  contained  shall  be  construed  into  an 
exerci.se  of  jurisdiction  b}-  t.tie  province  of  Ontario  bi- 
yon  I  the   revival   of  provisions  of    law    which    wen-  in 
force  at  the  date  of   the  passing  ol  the    British   North 
America  Act,   and  which  the  subsequent   legislation    of 
this  province  purpoi'ted  to  repeal.     The   Legislattnc   of 
Ontario  sui».sequently  passed  an  Act  (54  Vict.  c.  4<i^  f  r 
the  purpose  of  exphiining  that  s.  1<S  was  not  meant  to 
repeal  by  implication  certain  prttvisions  uf  the  .Municipal 
Act  (20  Sz  30  Vict.  c.  51).  which   limit  its  application  to 
retail  dealings. 

The  seventh  question  raises  the  issue,  whether,  in  the 
circumstances  which  have  just  been  detailed,  the  Provin- 
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cial  efrislature  had  authority  to  enact  s.  18.  In  order 
tt)  determine  that  issue,  it  becomes  necessaiy  to  consider, 
in  the  first  place,  whether  the  Parliament  of  Canada 
[l]o9]  had  jurisdiction  to  enact  the  Canada  Temperance 
Act;  and,  it'  so,  to  consider  in  the  second  place  whether, 
after  f iiat  Act,  became  tlie  law  of  each  province  of  the 
l)on)inion,  there  yet  remained  power  with  the  Lej^isla- 
tiire  of  Ontario  to  enact  the  j)rovisions  of  s.  18. 

The  aiiihority  of  the  Dominii>n  Parliament  to  make 
laws  i'or  the  suppression  of  liipior  traffic  in  the  provinces 
is  maintained,  '  the  first  place,  Uj'on  the  ground  that 
such  leujislation  deals  with  matters  affe<tin<^  "  the  peace, 
order,  and  good  government  of  Canada,"  within  the 
meaning  of  the  inti'Oiluctory  an<l  general  enactments  of 
s.  91  of  the  British  North  Amei'ica  Act;  and,  in  the  sec- 
ond ])lace,  upon  the  ground  that  it  concerns  "  the  regu- 
lation of  trade  and  connnerce,"  l>eing  No.  2  of  the 
enumerated  classes  of  subjects  which  are  placed  under 
the  exclusive  jurisviiction  of  the  Federal  Parliament  by 
that  section.  These  sources  of  jurisdiction  are  in  them- 
selves distinct,  and  are  to  ho  found  in  different  enact- 
ments. 

It  was  apparently  contemplated  by  the  framers  of  the 
Impeiial  Act.  of  1S67  that  the  due  exercise  of  the  enura- 
eratetl  powers  conferreil  upon  tlic  Parliament  of  Canada 
by  s.  !)  1  might,  occasionally  and  incidentally,  involve  legis- 
lati(»n  upon  matters  which  are  prima  faci*'  committed 
exclusively  to  the  ])rovincial  legislatures  by  s.  92.  In 
order  to  providi;  against  that  contingency,  the  concluding 
pait  of  s.  '.tl  enacts  that  "  any  matter  coming  within  any 
of  the  classes  of  subjects  enumerated  in  this  section  shall 
not  be  ileem:  d  t(.>  come  within  the  class  of  matteis  of  a 
local  or  private  nature  cotnprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclusively 
to  the  legislatuies  of  tlie  provinces."  It  was  observed  by 
this  Board  in  CitizeuH    InaiLvanee  Co.  v.  P<i,rsons   (1) 

(1)  7  App.  Cas.  96,  108  ;  ar,^,  vol.  1,  pp.  265,  272. 
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that  the  parafjrraph   just  quoted  "applies  in   its  i;rain-         i896 
uiatical  construction  only  to  No.  1()  of  s.  02."     Tlu>  ohser-    attorney 
vation  was  not  niatcritil  to   the  (piestion  arising  in  that 
case,  and   it  d'  t-s  not   aj^pear  to  Llit-ir   Lord.shij)s  to  be 
strictly  accurate.     It  appears  to  them  that  ;he  ljini^uap;e 
of  the  exception  in  s.  '.tl  was  meant  to  include  and  cor- 
rectly descrihes  all    the  matters  enumerated  in  the  si\ 
teen  heads  o)' s.  92,  as  hein^',  from  a  provincial  jioint  of    -TiKl^inont 
view,  of  a  local  or  private  nature.     It  also  appears  to  their 
[8G0]  Lordships   tliat  the  exception   was  not   meant   to 
derogate  from  tiie  lefrislative  authority  given  to  provin 
cial  legi.-^latures  hv  these  sixteen  sul>-.sectiou>,  save  to  the 
extcTit  of  ena])ling  the  Parliament  of  Canada  to  dea]  with 
matters  loeul  «»r  private  in  those  cases  where   such   legis- 
lation is  necessarily  ijiciii-iital  to  the  exercise  of  the  pow- 
ers onnft»rr>'d  upon  it  hy  thi*  i-numeiative  Ivads  of  elause 
91.     That   vi-  w   wa.s  stated  and   illit>traied  hy  8ii-  Mon- 
tague Smith  in  ('ifhcn.^'  Ivsv.ronci'  C\i.  v.  Par.^ons  (1) 
and  in  (hii^hiiu/  v.  Ihipay  {'!) ;  and  it  has  heen  recognised 
by  tins  iJoard  in  Tennant  v.  Union  Hank  of  (  (iiuida  (:i) 
and  ill  Aiiorne^f-Genrral  of  Orttorio  \.  Aiiorricy-Gf  ,ieral 
for  tin  Dominion  (4). 

The  general  authority  given  to  the  Canadian  Paiiia- 
ment  by  the  inlroiluctory  enactments  of  s.  91  is  "  to  make 
laws  for  the  peace,  order  and  good  government  of  Canada, 
''1  relation  to  all  mattei's  not  coming  within  the  classes  of 
-ubiects  by  thi>  Act  assigned  exclusively  to  the  legisla- 
ture:j  ttf  the  province-.  " ;  and  it  is  decKaed,  but  not  so  as 
to  restiict  the  generality  of  these  words,  that  the  exclu- 
sive authority  of  the  L'anadian  Parliament  extends  to  all 
matters  coming  within  the  elasse<  of  subjects  which  are 
enumerated  in  the  clause.  Tliere  may,  therefore,  be  mat- 
ters not  included   iu  the  enumeration,   upon   which  the 


(1)  7  Ap|).  Ch8.  i>i>.  108,  101* :  antf, 
V(.l.  1,  PI,.  272,  27a. 

(1)  :,  App.  Ca8.  40!»,  41."^;  (inf. 
vol.  1,  p(,.  2.Vi,  256. 


(3)  [1894]  A.  C.  31,  46  ;  ante,  pp. 
244.  263. 

(4)  tl8t)4]   A.   0.    IM),   200;  ante, 
pp.  266,  2S0. 
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Parliament  of  Canada  has  power  to  ]e,i,nsl,ite,  l^ocan.>e  tliey 
concern  tlie  peace,  oriler,  and  ,t;ood  government  ol  the 
J)oniinioii.  But  to  those  matters  wliich  arc  not  specified 
.'unoUii'  the  enumeiated  subjects  of  lej^islation,  the  excep- 
tion from  s.  92,  whicli  is  enacted  hy  the  conchiding  words 
ot  s. 91,  has  no  apj)lication  ;  and,  in  legislating  with  regard 
to  such  mattt-rs,  the  Dominion  Parliament  has  no  autho- 
rity to  encroach  upon  any  class  of  sul'iects  wliich  is 
exclusively  assigned  to  piovincial  legislatuics  l>y  s.  92. 
'Ihese  enactments  appear  lo  their  Lord-^hips  to  indicate 
that  tlie  exercise  of  legislative  power  l)y  tlie  Parliament 
of  t Canada,  in  regard  to  all  matters  not  enumerated  in  s. 
01,  ouglit  to  be  strictly  confined  to  such  matters  as  are 
unijue.^tionably  of  (Canadian  interest  aii<l  importance,  and 
ought  not  to  tiench  ujion  provincial  legi>liition  with 
resp»M-t  to  any  of  the  classes  of  subjects  enumerated  in  s. 
[HGl]  9*2.  To  attach  any  other  construction  to  the  gen- 
eral power  which,  in  supplement  of  its  enumerated  pow- 
ers, is  conferred  upon  the  Parliament  of  Canada  by  s.  91, 
would,  in  their  Lordships'  opinion,  not  oidy  be  contrary 
to  tli'^  intendment  of  the  Act,  but  would  practically 
destroy  tlie  autonomj-  of  the  provinces.  If  it  were  once 
conceded  that  the  Parliament  of  Canada  has  authority  to 
make  laws  applicable  to  the  whole  l)on)ini<)n,  in  relation 
to  matters  whicli  in  each  proviri'c  are  substantially  of 
local  or  private  interest  upon  thi;  assumption  that  these 
matt'?rs  also  concei'n  the  peace,  order,  and  good  govern- 
ment of  the  Dominion,  there  is  hardly  a  subject  enumer- 
ated in  s.  92  upon  which  it  might  not  legislate,  to  the 
exclusion  of  the  piovincial  legislatures. 

In  consrruing  the  introductory  enactments  ots.  91  with 
respec*;  to  matters  other  than  those  enumerated,  which 
concern  the  i)oace,  order,  and  "ood  ijovernment  of  Canada, 
it  must  be  kept  in  view  that  s.  94,  which  empowers  the 
Parliament  of  Canada  to  make  provision  for  the  uni- 
formity of  the  laws  relative  to  property  and  civil  rights 
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in  Ontario,  Nova  Hcotia  a)i(l  New  Biuns.vick  does  not 
extend  to  the  province  of  Quebec;  and  also  that  the 
])onnnion  legislation  therel)y  authorized  is  expressly 
declared  to  be  of  no  eifect  unless  and  until  it  has  been 
adopted  and  enacted  by  tlie  provincial  leujislatiM-e.  These 
enactments  would  be  idle  nnd  abortive,  if  it  were  held 
thai  the  Parliament  of  Canada  derives  jurisdiction  from 
the  introductory  provisions  of  s.  91,  to  deal  with  any 
matter  which  is  in  substance  local  or  provincial,  and  does 
not  truly  aliect  th''  interest  of  the  Dominion  as  a  whole. 
Their  Lordships  do  not  doubt  that  some  matters,  in  their 
orij^in  local  and  provincial,  might  attain  such  dimensions 
'  as  to  affect  the  bodv  politic  of  the  Dominion,  and  to  jus- 
tify the  Canadian  Parliament  in  passing  laws  t\)r  their 
leu'ulation  or  abolition  in  the  interest  of  the  Dominion. 
But  gnat  caution  must  be  observed  in  distl;?guishing 
between  that  which  is  local  and  provincial,  and  therefore 
within  the  jurisdiction  of  the  provinci  d  lej.'islatures,  and 
that  which  has  eeased  to  be  merely  local  or  provincial, 
and  has  become  matter  of  national  concern,  in  such  sense 
as  to  bring  it  within  the  juiisdiction  of  the  Parliament  of 
['^6-]  Ca?i;)da.  An  Act  restricting  the  right  to  carry 
weapons  of  offence,  or  their  sale  to  young  persons,  within 
the  province  would  be  within  the  authority  of  the  pro- 
vincial legislature.  But  traffic  in  arms,  or  the  posr^ession 
of  them  under  such  circumstances  as  to  raise  a  suspicion 
that  they  were  to  be  used  for  seditious  purposes,  or 
against  a  foreigu  State,  are  matters  which,  tlieir  Lord- 
skips  conceive,  might  be  competently  dealt  with  by  the 
Pirliamont  of  the  Donnnion. 

The  judgment  of  this  Board  in  Rti>isi'U  i\  Recf.  (I)  has 
refieved  theii'  Lordships  from  the  diflicnlt  duty  of  con- 
sidering whether  the  Canada  Temper;uice  Act  of  18H6 
relates  to  the  jteace,  order,  and  good  government  of 
Canaila.  in  such  sense  as  to  bring  its  provisions  within 
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the  competency  of  tin.'  Canadian  Parliament.  In  that 
case  the  controvevsy  related  to  tl\e  validity  of  the  Can- 
ada Temperance  Act  of  187S  ;  and  neither  the  Dominion 
nor  the  Provinces  wcie  represented  in  tJie  argument.  It 
arosi-  })etween  a  private  prosecutor  and  a  person  wlio  had 
been  convicted,  at  his  instance,  of  violating  the  provis- 
ions of  the  Canadian  Act  within  a  district  of  New 
P>rujiswick,  in  which  the  prohibitory  clause^  of  the  Act 
had  been  ndoptcd.  P)Ut  the  provisions  ot'  tlie  Act  of 
1878  were  in  all  material  resp'.'cts  the  same  witli  those 
which  ar»^  now  emlxxlied  in  tlie  Canada  Temperance  Act 
of  188(3,  and  tlie  rcisons  wliicli  were  assi<rned  fo)'  <us 
taininir  th  •  validity  of  the  earlier,  are.  in  their  Lord- 
shiw-'  opinion,  e(jually  applicable  lo  the  latei-  Act  It 
therefori^  appears  to  theni  that  the  tlecision  in  Jiashicll  v. 
Jicg.  (1)  must  be  accepted  as  an  authority  to  the  extent 
to  which  it  goes,  namely,  that  the  restrictive  provisions 
of  the  Act  of  188(5,  when  they  have  been  duly  brought 
into  operation  in  any  piovincial  area  within  the  Domin- 
ion, must  receive  ettect  as  valid  enactments  relating  to 
the  ]UMee,  order,  ;ind  >.;i)iid  government  ot  Can?)<la. 

That  point  being  settled  by  decision,  it  becomes 
necessary  to  consider  whether  tlie  Parliament  of  Canada 
had  authority  to  pass  the  Temperance  Act  of  1880,  as 
being  an  Act  for  the  '"'  re^ulatiun  of  trade  and  commerce" 
wiihiu  the  nu;aning  of  No.  2  of  s.  91.  If  it  were  so,  the 
[8().'^]  Parliainent  of  Canada  wouM,  under  the  exception 
fro.n  s  1)2  wJ)ich  has  already  beet;  noticed,  l)e  at  liberty 
to  exercise  its  legislative  authority,  although  in  so  doing 
it  should  interfere  with  the  jurisdiction  of  the  provinces 
The  scope  and  effect  of  ?So.  2  of  s.  lU  were  di.-cussed  br 
this  Boai-d  at  some  length  in  Citizens  Inmirance  Co.  '^. 
Parsoni  (1),  where  it  was  ileeid-d  that,  in  the  absence 
of  legislation  upon  tne  subject  'oy  the  Canadian  Parlia- 
ment, the  legislature  of  Ontario  had  authority  to  impose 

(1)7  Ai)p.  <'a-i.  !to;  ante,  vol.  1.  p.  2t)5. 
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con  lit.ioiis,  as  being  matters  of  civil  i'i<^lit,  upon  the  busi- 
ness of  fire  insurance,  vvliich  was  admitted  to  be  a  trade, 
so  Ir.ufj  as  those  conditions  only  atlected  provincial  trade, 
The'-r  Lordships  do  not  find  it  necessary  to  reopen  that 
discussion  in  the  j^resent  case.  The  object  of  the  Oanadr 
Temperance  Act  of  ISHO  is,  iiot  to  re^ndate  retail  trans- 
actions between  those  who  tradti  in  licjuor  and  their 
customers  but  to  abolish  al!  such  transaetions  within  lu  ihMiient 
every  jirovineial  area  in  winch  its  .enactments  have  been 
ai|<ipte<l  by  a  majority  of  the  local  electors.  A  power  to 
retaliate,  naturally,  if  not  necessarily,  assumes,  unless  it 
is  eidarv'ed  by  the  context,  the  conservation  of  the  thin^- 
which  is  to  be  made  the  sul)ject  or"  re;,nilation.  In  that 
view  tlirir  Lordships  are  unable  to  rej^ard  the  prohibi- 
tive enactments  of  the  Canadian  statute  of  bs.SG  as  regu- 
lations of  trade  and  conuuerce.  They  sto  no  reason  to 
modify  the  opinion  which  was  recently  expressed  on 
tlicir  behalf  by  Lord  Davey  in  ^^huiicipal  Corporation 
•jf  the  ('it'll  of  2oro)ito  v.  Vinjo  (1)  in  these  terms: 
"  Their  Lordships  think  there  is  a  marked  distinction  to 
b'-  drawn  between  the  prohibition  or  prevention  of  a 
tra-le  and  the  regulation  or  governance  of  it,  and  indeed 
a  power  to  regulate  and  govern  seems  to  imply  the  con- 
tinued existence  of  that  which  is  to  be  regulated  or 
governed." 

The  authority  of  the  Legislature  of  Ontario  to  enact 
s.  IS  o!  y.y  Vict.  c.  o(),  was  asserted  by  the  appellant  on 
various  grounds.  The  tlrst  of  these,  wliich  was  very 
strongly  insisted  on,  was  to  the  effect  that  the  power 
given  to  each  province  by  No.  8  of  s.  92  to  create  muni- 
cipal institutions  in  the  province  necessarily  implies  the 
right  to  endow  these  institutions  with  all  the  adminis- 
trative functions  which  had  been  ordinarily  possessed 
[364]  and  exercised  by  them  before  the  time  of  the 
union.     Their  Lordships  can  find  nothing  to  support  that 
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(1)  [1896]  A.  C.  93. 
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contention  in  tlio  lanonaoo  of  .s.  02,  No.  S,  wliich,  uccor.l- 
inLT  t(»  its  natural  meaning,',  situply  give^.  provincial  \v'jis- 
laturcs  the  riojiit  to  create  a  K-l^mI  body  for  the  nianu^e- 
inent  of  niunici])al  alhiirs.  nntii  confe<l«!raLit)n,  the 
Legislature  ot'  each  province  as  then  constituted  could  if  it 
cho.-se,  and  did  in  sunie  eases,  entrust  i"  a  inuniei[ality 
the  execution  of  powor.-^  which  now  belong  exclnsivi'ly 
to  the  F'arlianient  of  Canada.  Sinct;  its  date  a  pn-vin- 
cial  Legislature  cannot  delegate  any  power  whieji  it  does 
not  possess  and  the  extent  and  nature  of  the  functions 
which  it  can  eonunit  to  a  municipal  l»ody  uf  its  own 
creation  nuist  depend  upon  the  legislative  authority 
which  it  <lejives  from  the  provisions  i,f  s.  92  oilier  than 
No.  N. 

Their  Loidships  are  likewise  of  opinit^n  thnt  s.  92,  Xo. 
9,  does  not  give  provincial  legislatures  any  right  to  make 
laws  for  the  abolition  of  tlie  li(|Uor  tratfio.  It  assigns  to 
them  "  shop,  saloon,  tavern,  auctioneer  and  other  licenses 
in  order  to  tlie  raising  of  a  I'evenue  for  provincial,  local 
or  municipal  p\ni)oses."  It  was  hehi  by  this  Board  in 
HmUje  V.  Ri'jj.  (1)  to  include  the  right  to  impose  reas' in- 
able  conditions  upon  the  licensees  widish  are  in  the  nature 
of  regulation  ;  bat  it  cannot,  with  any  show  of  reason, 
be  construed  as  authorizir»g  the  abolition  of  the  sources 
from  which  revenue  is  to  be  raised. 

The  only  enactments  of  s.  92  which  appear  to  their 
Lordshi|ts  to  have  any  relation  to  the  authority  of  pro- 
vincial legislatures  to  make  laws  for  the  suppression  of 
the  liquor  traffic  are  to  be  found  in  Nos.  13  and  16, 
which  assign  to  their  exclusive  jurisdiction,  (1.)  '"proper- 
ty and  civil  rights  in  tlie  province,'  and  (2.)  "generally  all 
matters  of  a  merely  local  or  private  nature  in  the  prov- 
ince." A  law  which  prohibits  retail  transactions  and 
restiicts  the  consumption  of  liquor  within  the  ambit  of 
the  province,  and  does  not  affect  transactions  in  liquor 

(1)  9  App.  Cas.  117;  ante,  vol.  3,  p.  144. 
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Itotween   iKifsoiis  in  tlif  province  jukI   ])i'r8ons   in  other         wtt\ 
provinces  or  iti  t'oreii,'n  countries,  concerns  property   in     attounkt. 
tin-  i)rovince  uliich   wouM  In*  t)ie  subiocr-niatter  ot  the      ('Knkral 
traiisactiiins  if  they  were  not   proliihite'l,  un<l   also  the      Ontario 
[.S6")]  civil  rii;lits  of  persons  iii  tlie  province.     It  is  not  irn-    Attounet- 
possible  tli.-it  tlu!  \  ice  of  intemperance  may  prevail  in  j)ar-      ^kokto\^ 
tieular  localities  wilhin  a  province  to  such  an  extent  as     I^om^on. 
to  consLitur.e  it-^  enrt;  'ly  i; -strict iricr  -.r  pi-ohibiriii;^'  rhe    -Judgnn^nt. 
sale  of  li(|Uor  a  mattei-  of  a  merely  local  or  [)rival.e  nature 
anil  tlurefore  falling;  prima  facie  within  No.  IG.     In  that 
state  of  matters,  it  is  conceiled  that  the  Parlianjent  of  Can- 
ada   could    not    imperatively    enact    a    jiiohihitory    law 
adupted  and  conrined   to  the  re(|uirements  of   localities 
within    the    province    where    prohibition    was    urijently 
needed. 

It  is  not  necessaiy  for  the  purposes  of  the  present 
ajipeal  to  determine  whether  provincial  legislation  for 
the  suppression  of  the  liquor  traffic,  confined  to  matters 
which  are  provincial  or  local  within  the  meaning  of  Nos* 
1.'^  and  1 0,  is  authorized  by  the  one  or  by  the  other  of  these 
heads.  It  cannot,  in  tlx'ir  Lordship-"  opinion,  be  logi- 
cally held  to  fall  within  both  of  them.  In  s.  1)2,  No.  16, 
appears  to  tliem  to  have  the  same  office  which  the  gen- 
eral enactment  with  ic.spect  to  matters  concerning  the 
peace,  order,  and  goo<i  government  of  Canada,  .so  far  as 
su])plementary  of  the  enumerated  subjects,  £ulfils  in  .s. 
!)1.  It  assigns  to  the  provincial  legislature  all  matters 
in  a  provincial   sense  local  or  private  which  have  been  » 

omitted  from  the  pn.'ceoing  enumeration,  .'ind  although 
its  lerms  are  wide  enough  to  cover,  they  were  obviously 
not  meant  to  include  provincial  legislation  in  relation  to 
the  classes  of  subjects  already  euumeiated. 

In  the  able  and  elaborate  argument  addressed  to  their 
Lordships  on  behalf  of  the  respon<lents  it  was  practically 
conceded  that  a  provincial  legislatui-e  must  have  power 
to  deal  with  the  restriction  of  the  liquor  traffic  from  a 
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local  uiid  provincial  point  of  view,  iinluHs  it  lie  hold  that 
ilie  whole  suhject  of  restriction  ornholitioii  ia  exclusively 
committed  to  the  I'iuliamenl  of  (.^iiiada  as  heincf 
within  (lie  reniijation  of  trade  and  commerce,  In  that 
Cft.se  the  suliject,  in  so  far  at  least  as  it  had  been  veoru- 
lated  liy  Canadian  legislation,  would  hy  virtue  of  the 
concluding'  enactment  of  s.  91,  he  excepted  from  the  mat- 
ters citmmitted  to  pioxinciid  lenisla'ureM  hy  h.  92.  Upon 
the  assumption  that  s.  i)[  {'J)  iloes  not  emhraoe  the  ri,ui\t 
to  .suppre>s  a  traile,  Mr.  J3lak(!  maintained  that,  whilst 
[Hi'iil]  tiie  rtv-ti-ictio)i  of  the  li(pior  tiiHic  may  bo  com- 
petently made  matter  of  Ie<.,dslation  in  a  provincial  as  wtdl 
ns  a  Canadian  aspect,  yet  the  rarli'iment  of  Canada  has, 
by  enaetiiig  the  Temperance  Aet  of  lNS(i,  occupied  the 
whole  posr^ibli-  field  of  !■  oji.sl.ition  in  (.'ither  aspcjct,  sons 
completely  to  exclude  legislation  by  a  ])rnvince.  'I'hat 
appears  to  theii'  Lordships  to  be  the  nal  point  of  eon- 
tvovi.-1-sy  raised  by  the  (|uestion  with  which  they  are  a 
present  dealing' ;  and  before  discussim,'  the  puint  it  may  be 
expedient  to  consider  the  relation  in  which  Dominion 
and  provincial  It-islation  stand  to  each  other. 

It  has  been  IVei^uently  reco;^nise(l  by  this  l»oard,  and 
it  may  now  be  regarded  as  settled  law,  that  according  to 
the  scheme  of  the  British  N(jrth  America  Act  the  enact- 
ments of  the  Pailianu  nt  of  Canada,  in  sn  far  as  these  are 
within  its  com[)etency,  mu->i  override  provincial  legisla- 
tion. But  t.hc!  nonunion  l^arliament  has  no  authority 
conferied  upon  it  l>y  the  Art  to  repeal  directly  any  pro- 
\'incial  stitute,  whether  it  does  or  docs  not  come  within 
the  limit.-!  of  jurisdiction  [irescribed  by  s.  0*2.  '.'he  r^ipeal 
of  a  provincial  Act  by  the  Pariiament '  n  can  onlv 

be  effected  bv  ieiiui>iiancv  between  iL-,  .  isions  and  I  ,^ 
enactments  of  tlie  Dominion  ;  and  if  the  e.xistenc .  of  such 
repugnancy  should  become  matter  of  dispute  t  le  eontro- 
ver.sy  cannot  lie  settled  by  tlie  action  either  of  the  Do- 
minion or  of   tie-  j)rovincial  legislatuiv,  but  must  be  sub- 
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raitted  to  the  Judicial  tribunals  of  the  country.  In  their 
Lordships'  opinion,  the  express  repeal  of  the  old  provin- 
cial Act  of  1864-  by  the  ('anada  Temperance  Act  of  KSH6 
was  not  within  the  authority  of  the  Parliament  of 
Canadn.  It  is  true  that  the  Upper  Cana<la  Act  of  18G4' 
was  continued  in  force  w'ithin  Ontario  bv  s.  129  of  the 
British  North  America  Act,  "  until  repealed,  abolished,  or 
altered  by  the  Parliament  of  Canada,  or  by  the  |)rovincial 
lec,'islature,  according  to  the  authority  of  that  Pcarliament 
or  of  that  Legislature."  It  appears  to  their  Lordships 
that  neitheithe  Pai'liameiit  of  Canada  nor  the  j)rovincial 
legislatures  have  authoiit}'  to  ro})eal  statutes  which  they 
could  not  directly  enact.  Their  Lordships  had  occasion, 
in  Di)}>if.  V.  Tcritpord/itlcK  Hoard  (1),  to  consider  the 
power  of  repeal  competent  to  the  legislature  of  a  pro- 
[;'()7|  vince.  In  that  nxMi  the  Legislature  of  Quebec  had  re- 
pealed a  statute  continued  in  t'oi'ce  after  the  Union  l*}-  s. 
liiO,  which  liad  this  peculiarity,  that  its  provisions  ap- 
plifd  both  to  (^)uel)ec  and  to  Ontario,  and  were  incapable 
of  being  severed  so  as  to  make  tliem  applicable  to  one  of 
thi'-c  provinces  oidy.  Their  Lordships  held  (L)  that  the 
p(»\\('is  coid'erred  "upon  the  provincial  legislatuix's  of 
Ontario  and  Quebec  to  repeal  and  alte]-  the  statutes  of 
the  old  Parliament  of  the  pi'ovince  of  (Jana'la  are  made 
precisely  co-extensive  with  the  powers  of  direct  legisla- 
tion with  which  these  bodies  are  invested  by  the  other 
clauses  of  the  Act  of  ISOT,"  and  that  it  was  beyond  the 
authority  of  tlie  Legislature  of  Qiifbt'C  to  repeal  statutory 
enactments  which  affectctl  liutli  Quebec  and  Ontario. 
'JMie  same  principle  ought,  in  the  opinion  of  their  l^ord- 
ships,  to  be  ap[)lied  to  the  present  case.  The  old  Tem- 
perance Act  of  LS(j4  was  passed  for  Upper  Canada,  or,  in 
other  words,  for  the  province  of  Ontario ;  and  its 
provisions,  being  eontined  to  that  jirovince  only,  could 
not   have   been   directly  enacted   by  th(»    Parliament  of 
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Cunada.  hi  the  present  case  th»*  Parliament  of  Canada 
wiiuld  li.tvi'  no  power  to  pass  a  ]>roliibitory  law  for  the 
province  of  <  »ntario,  and  could  therefore  have  no  anth(»rity 
to  re})eal  in  ex[)ress  terms  ;in  Act  wliich  is  limited  in  its 
opeiation  to  that  piovinc-.  hi  lilce  mannei"  tlie  express 
repeal,  in  the  CaMadn  TiMuperance  Act  of  l.SMj,  of  litpior 
piiiliihitions  adopted  l>y  a  mnnieijialify  in  the  province 
of  Ontario  iiitdei-  the  siinction  of  jtrovincial  legisUition 
(hjes  not  appear  to  tlieir  I^ordships  to  he  within  the 
authority  of  tlie  Dominion  Parliament. 

The  "piestion  must  next  lie  considei-ed  whether  the 
proviticial  enactments  of  s.  1<S  to  any,  and  if  so  to  wliat 
extent,  conK.'  into  ••ollision  with  the  provisiotis  of  the 
Canadian  Act  of  iNiSCI.  hi  so  far  as  they  do.  provincial 
must  yield  to  l>ondnion  leifislation.  Jind  must  rem;iin  i!i 
al>eyance  unless  and  initil  the  Act  of  ISSG  is  repealed  hy 
the  Parliament  wliieh  passed  it. 

Tile  ])roinlpiti<ms  of  tin-  Doiilnion  .\e;  h.ive  in  soni'- 
res[;ectsan  etl'eet  whidi  m;iy  extend  heyoiid  the  limits  of 
a  pro\  i!ice,  and  tli'-y  ,ire  all  or  a  \cit  strini.fent  ch;ira<"tir. 
Tliev  draw  an  arbitrary  line  at  ei-^ht  ;;allons  in  the  cttse 


«)f  beer,  and  at  t<n  ''jiHons  in  th.e  case  o 


)f   otl 


u^r  intoxieat- 


[;}(is]  inn-  licpiors,  with  tlu  view  of  discriminating 
lietweeu  wiiolesale  and  i"et:iil  transactions.  Below  the 
limit,  sale.^  within  a  distrie't  which  has  adopted  the  Act 
are  abscdntely  foibidden,  excej)t  to  the  two  nominees  of 
tile  Lieutenant-Ciovt-rnor  of  the  province,  wiio  are  nnly 
allowed  to  dispose  i*f  then  pinchases  in  small  (pjantities 
for  niedicinal  and  other  speciHe<l  pnrpo.ses.  In  the  ease 
o{  siiles  fil)ove  the  limit  the  rule  is  ditierent.  The  mami- 
factureis  of  ])ure  native  wines  frotn  grapes  grown  in 
Canada  have  special  favour  shewn  them.  Manufacttners 
f  other  liquois    within   the   <listrict,  as  also   merchants 


ol 


duly  licensed,  who  carry  on  an  exclusively  wholesale  btisi- 
ne.ss,  may  >ill  for  delivery  anywhere  beyond  the  district, 
unless  such  delivery  is  to  lie  made  in  an  a<ljoining  dis- 
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trici  wliere  tin-  Act  i-  in  force.  Jl'  the*  ailjoiniuLr  «listrict 
happened  t*>  Ik*  in  a  <lirtcrent  province,  it  ai)pear.s  to  their 
Loni-hips  to  he  <ioiibtt'ul  whether,  even  in  the  absence  of 
Dominion  le^ri^lation,  a  restriction  of  that  kind  could  \ye 
enacted  by  a  provincial  kgisljittire. 

On  the  other  iiand,  the  prohiliitions  which  s.  18 
autiiorixes  municipalities  to  impose  within  their  respec- 
tive limits  -lo  not  appeai  to  their  Lordships  to  affect  any 
trau>actions  in  liquor  which  have  not  their  be;,'innin'4 
and  tiieir  end  witiiiu  the  province  of  Ontario.  The  first 
bnmch  of  its  proliibitory  enactment  strikes  ai,'ainst  sales 
of  liquOi  by  retiiil  in  any  tavern  or  otlur  liouse  »>r  other 
place  of  public  entertulrinient.  The  secon'l  extends  to  sales 
in  *h<jps  and  places  other  t'lan  hon-iesof  public  eutt.rtain- 
m  nt ;  but  thu  context  iiidientcs  that  it  is  only  int-ant  to 
«;pply  to  retail  transactiijns  :  and  that  intentiofi  i.-^  made 
deir  by  the  terms  of  the  explanatory  Act  .>4  Vict.,  c.  40, 
wliich  tixes  th*-  line  between  wholesale  and  retail  at  one 
dozen  of  liijior  in  bottle^.and  five^jallons  if  .sold  in  other 
receptacles.  Tlui  import*  r  or  m  inuf;'cturer  can  sell  any 
quantity  aUjve  tiiul  limit,  and  any  retail  trader  may  «lo 
the  »ame,  provided  that  he  sells  the  liquor  in  the  original 
packa^.<  iu  which  it  was.  received  by  him  from  the  im- 
port»--r  or  manufacturer. 

1:  ilius  app<virs  that,  in  their  lowil  application  within 
the  piovince  of  Ontario,  there  would  bt*  considerable 
diri".-rence  i>etween  the  two  laws  ;  Imt  it  i>  obvious  that 
their  provisions  rt)uld  not  bo  iu  force  within  the  s;ime 
[;  Nl»]  district  or  province  at  one  and  the  >aiue  time.  In 
tiie  opinion  of  their  Lordships,  the  (juestion  of  contlict 
«>eiween  their  provisions  which  arises  in  this  c»i.sf  <loes 
not  depend  uj>on  their  identity  or  non-identity,  but  u|)on 
a  f -ature  which  is  common  to  lM»th.  Neitlier  statute  is 
iuipe:-ative,  their  prohibititms  being  of  no  f(;rce  or  etieci 
until  they  have  l>een  voluntaiily  adopted  and  applied  by 
the  vote  of  the  majority  of  the  electors  in  a  district  or 


1896 
Gencual 

FOB 

OVTAKIO 

r. 

.Vnt'BNET- 

General 

n>f.  THE 

"DOMIMOS. 

•Tudtmi^nt. 


"k '  '-I 


,    r:Jftl 


.V  ■': 


mi 


820 


PRIVY    COUNCIL. 


^y. 


18!)f. 

Attoknkv- 
Gbnkkai, 

KOH 

Ontahio 

1'. 

AtTOUNi  Y- 

Genkkai. 

KOR  THK 

Dominion. 
Judgment. 


municipality.  In  RuHsell  v.  liecf.  (1)  ir  was  oV)served  In 
this  Board,  with  refei'ence  to  tho  Caiuvla  Temperance 
Act  of  1878,  "  The  Act  as  soon  as  it  was  pas.sed  Vjecame  a 
law  for  the  whole  Dominion,  and  the  enactments  of  the 
first  part,  relating  to  the  machinery  for  bringini,'  the 
second  part  into  force,  took  etiect  and  might  be  put  in 
motion  at  once  and  everywhere  within  it."  No  fault  can 
he  found  with  the  accuracy  of  tliat  statement.  MutatU 
mutandis,  it  is  equally  true  as  a  description  of  the  pro- 
visions of  s.  18.  But  in  neither  case  can  the  statement 
mean  moie  than  this,  th:it  on  the  passing  of  tho  Act  each 
•  lisiritt  or  muincipality  within  the  Dominion  or  the 
province,  as  tin?  cast'  might  be,  became  vested  with  a 
right  to  adopt  and  enforce  certain  prohibitions  if  it 
thought  tit  to  do  so.  But  the  prohibitions  of  thes*' 
Acts,  which  constitute  their  object  and  their  essence 
cannot  with  the  least  degree  of  accuracy  be  said  to  be  in 
force  anywhere  until  they  have  been  locally  aiiopte<l. 

If  th(;  prohibitions  of  thtj  Canada  Temperance  Act  had 
been  made  imperative  throughout  the  dominion,  tlieir 
Lordsliij)s  might  have  been  eon.strained  by  previo'is 
authority  to  IkjM  that  the  jurisdiction  of  the  Legislature 
of  Oitario  to  pass  s.  18  or  any  similar  law  had  been 
supeiscded.  \n  that  case  no  provincial  prohibitions  .such 
as  are  sanctioned  by  s.  IS  could  haAf  been  •■nforced  l»y  a 
niiuiicipality  without  condng  into  coiiHict  with  the  {Kira- 
iiiount  law  of  ("'.nada.  I'or  the  same  leason  ]»rovincial 
j)rohiliitions  in  forci-  within  a  particular  district  will 
lU'Ct'Ssarily  become  inoperative  whenever  the  prohibitory 
clauses  of  the  Act  of  188(1  have  been  adopted  by  that 
district.  But  their  Lordships  can  discover  no  adequate 
grounds  for  holding  that  there  exists  repugnancy  be- 
tween the  two  laws  in  districts  of  the  province  of  Ontario 
[370]  where  the  prohibitions  of  the  Canadian  Act  are 
not  and  may  nevpr  be  in  force.     In  a  district  which  has 

(1)  7  ApiJ.  Caii.  82'.»,  «41  :  untr,  vol.  2.  pp.  12,  26. 
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V»y  the  votes  of  its  electors  rejected  the  second  i)art  of 
tlie  Canadian  Act,  tlio  ojttion  i:>  abolished  lor  throe  years 
from  the  ;late  of  the  poll,  and  it  lmr»';y  admits  of  doubt 
that  there  could  be  no  rejiu;Lfnancy  whilst  the  option 
given  by  tlie  Canadian  Act  was  suspende<l.  The  Parlia" 
ment  of  Canada  has  not,  either  expressly  or  by  implica- 
tion, enacted  th}?t  ^o  lonji'  as  any  district  delays  or  refuses 
to  accept  the  prohilations  wlueli  it  has  authorized,  tlic 
provincial  parliauie't  is  to  be  debarred  from  exercising 
the  legislative  authority  given  it  by  s.  92  for  tlie  sup- 
pression of  the  drink  traffic  as  a  local  evil.  Any  such 
legi>.latiiin  would  be  unt'xanij»l''d,  and  it  is  ji  grave  (jues- 
tion  whether  it  wo  .Id  be  lawiu'.  Kvcn  if  tlie  provisions 
of  s,  IH  had  been  iin|"rati>  h,  they  would  not  have  taken 
awav  or  impaired  the  right  of  any  district  in  Ontario  to 
adopt,  .-md  th-ieby  bring  into  force,  the  proliihitioris  of 
the  Canadian  Act. 

Their  Lordships,  for  these  reason-,  give  a  gi;neral 
answer  to  the  seventh  (jue.'-tion  in  tin- altirniativc.  They 
are  of  opinion  that  the  Ontario  Legislature  had  jurisdic- 
tion to  enact  s.  IS,  subject  to  this  nei-essary  (pinliHcation, 
that  its  provisions  are  or  will  U'come  inojxrative  in  any 
district  of  the  province  which  bus  already  adopted,  or 
may  suhsetpiently  adopt,  the  second  part  of  the  Canarla 
Temperance  Act  of  \HH6. 

Their  Lordi-hips  will  now  answer  briefly,  in  their 
order,  the  other  ques'''>ns  sui)inittcd  by  the  (iovernor- 
(ieneral  of  ( 'anada.  1  .»  far  »is  tiiev  can  ascertain  from 
the  lecor.i.  tlicse  <liffer  frou)  th"  <pu-stion  which  has 
already  been  answered  in  this  respect,  that  thev  lelite 
t'>  mattirs  which   may  po-sibly  become  litigious  in   the 
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ive  not  as  yet  given  rise   to  any  i-cal  and 


pre>cnL  controversy.  Tb*  iv  Loid>hip>  must  further 
observe  that  these  «|Ui'stions,  Ix-ing  in  their  nature 
academic  rather  than  judicial,  are  In'tter  litted  for  the 
consideration  of  the  othcers  of  the  (^nnvn  than  of  a 
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court  of  law.  The  replies  to  be  given  to  them  will  nece.s- 
saiily  depend  upon  the  circuni.stanees  in  whicli  they  may 
rise  for  decision  ;  and  these  circumstances  are  in  this 
casi-  iL'ft  to  speculation.  It  must,  therefore,  be  under- 
stood that  the  answers  which  follow  are  not  meant  to 
have,  and  cannot  liave,  the  weight  of  a  judicial  deter- 
[o71J  miiiation,  except  in  so  far  as  their  Lordships  may 
hasf  occasion  to  n.d'er  to  the  opinions  which  they  have 
already  expressed  in  discussing  the  seventh  question. 

Answers  to  questions  1  and  2. — Their  jjordships  think 
it  suthcient  to  lefev  to  tlie  opinions  expressed  by  them 
in  disposing  of  tlu;  seventh  (pU'-stiori. 

Answer  to  (piestion  8. — \n  the  al)sence  nf  conHieting 
legislation  by  the  Parliament  of  (.'ana<la,  their  Lordships 
are  of  tijiinion  that  the  provincial  legislatures  would 
have  jurisdiction  to  that  eliect  if  it  were  shewn  that  the 
manufacture  was  carried  on  under  such  circumstances 
and  cnnditions  as  to  mak'3  its  prohibition  a  merely  local 
niattei'  in  the  rrovince. 

Answer  to  (|Uestion  4.— Their  Lordships  answer  tids 
question  in  the  negative.  It  appears  to  them  that  the 
exereise  by  the  provincial  legislature  of  such  jurisdic- 
tion in  the  wiiK'  and  general  terms  in  which  it  is  ex- 
press tl  would  probably  trencli  upon  the  exclusive 
auUioiity  of  the  Dominion  Parliament. 

Answers  to  questions  .5  and  6. — Their  Ijoidships  con- 
sider it  umiecessarv  to  'jive  a  categorical  replv  to  either 
of  these  (juestions.  Tlieir  opinion  upon  the  points  wliicti 
the  questions  involve  has  lieen  sufficiently  explained  in 
tludr  answer  to  the  seventh  question. 

Thi'ir  Lordships  will  humbly  advi.se  Her  Majesty  to 
discharge  the  order  of  the  Supreme  Court  of  Canada 
dated  January  15,  18J)j  ;  and  to  substitute  therefor  tlie 
several  answers  to  the  seven  questions  subndtted  by  the 
Governor-General  of  Canada  which  have  been  already 
indicated.     There  will  be  no  costs  of  this  appeal. 
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Strom;  C.  .).  :— 

My  ruasims  for  the  foreji  >iiJy  answers  will  apjieur  fi'Mn  my  jiidi^ 
ment  in  Hvson  v.  Sotitfi  Norwich  (1).  1  have  "uly  to  add  that  1  do 
not  think  any  statutory  definition  (,f  the  tirms  "  v.  olfj-Hln  "  and 
'•  retail  "  is  re<|ui»ite,  but  if  iei^islation  i>  rKiuiied  fur  <-ut!i  jfujiose 
it  is  vested  in  the  D>imit.i<)ii  as  appertainiiii,'  to  'he  regidatioii  of 
trade  and  commerce. 

I  answer  rhe  third  and  fourth  ijuestions  in  die  negative,  becau.-.e 
the  ^trohibition  of  iiianufacture  and  in, portation  would  ;iffict  trade 
and  commerce,  and  so  moat  belong  to  the  Dominion  ;  and  further, 
for  thi;  reason  that  p'-ojiibirion  to  that  ex'^ttit  would  ati'ect  the 
reventii'  of  the  Dominion  dt-rivcd  from  the  custcims  and  excise 
duties. 


(1)   Hlson  r.  Smith  Nokwku. 
[Il,lH>rtefi  ?4  ('(.»•.  S.f  J!.  L^,  ] 


STliON(;C.  J.  :- 

Ai.l.  questions  involver!  in  this  aj>- 
peal.  Mave  that  reiatiiip  ti>  the  con- 
.>*titnti(inal  \alidity()f  tin-  18th  sec- 
tion of  the  I  )ntari<>  St.'ttute,  f)3  Vict, 
c.  5'i,  entitled  :  "  An  Act  t<i  ini 
prove  tl'e  Liqu'^r  License  Laws,"  a.> 
ex|>Iain>'d  and  limitf!  by  the  On- 
tario Statute.  54  Vict.  c.  4*>,  i-t-cti  mi 
1,  have  been  fiiready  dispoced  of. 
Thin  leiiiaining  point  we  have  now 
to  df-termine. 

I  am  of  opinion  that  the»>e  ennct- 
nienl.s  were  intra  vue."  of  the  pro- 
vincial legivlalTwe.  The  learned 
.TudK''-'  of  the  Tourt  of  Apiwal.  in 
the  case  of  the  Aor'i/  Option  AH 
(IS  App.  R.»i..  572.  /)o«f,  p.  ,%in.  havB 
dealt  fully  \v  ith  thi.-»  identical  queu 
tion,  and  I  »o  entirely  apfrce  with 
both  their  reaRonn  and  concIuMionp, 
that  I  might  well  have  contented 
niytielf  with  a  reference  to  that  cane 
without  adding  to  the  n:a»«  of  judi- 
cial decisioi.H  already   accumulated 
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on  the  subject.  Tliere  appeat  to 
ni<\  liowever,  to  Vie  Home  additional 
reasons,  which  I  will  xtate  as  suc- 
cinctly aB  |»os.-^ible. 

^Ve  are  |ireclud(;d  by  the  decision 
of  th"  I'rivy  Council  in  the  case  of 
Runsrll  V.  The  Quun  (7  App.  Cax. 
S2J  ;  ante,  vol.  2,  p.  12.),  and  by 
that  of  tlii-.  (ourt  in  t!;t'  (.'i(i/  <•/ 
Frnhrieti'tiv  The  (Jw in  {H Can  S  C. 
R  50.") ;  ante,  vol.  i>,  p  27),  from 
holding  that  untler  >iili--ect.  >!  of 
Hect.  !)2<'f  the  British  N'ortli  sineriea 
Act,  the  exclusive  power  of  pro- 
hibiting the  .-ale  of  liquor  by  retail, 
1 147]  including  the  enactim  nt  of 
what  are  called  Inral  opti(ui  lawx, 
was  given  to  the  provinces  as  an  in 
ciilent  of  the  police  power  cotiferied 
by  the  Words  "nninicipal  institu- 
tions." That  tho^e  woril;*  ilo  confer 
a  (Hilice  powt-r  to  the  fXlent  of 
licensing  and  regulating  was  decid- 
ed by  the  Privy  ('ouncil  in  the  case 
of  Hmi'je  v.  The  Qttten  (9  App.  Cas. 
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FOURNIEK,    I.   :-- 

I  concur  in  the  condusions  arrived  at  by  the  Chief  Justice  of 
this  Court,  and  adopt  his  answers  to  the  seven  questions  sub- 
mit ted. 


117;    <int(,   vol.   3,   p.    144).      The 
quPHtinn  then  ih  uarruwed  t<»  this  : 
HavH  tliH  provinces,  lui'ler  thiwMub- 
Hi'ct.  8,  a  power  concurrent  witli  that 
of  the  r)ominii'n  to  enact  i)rnhibi- 
tory   It'f^ifclation   to  b'.'  carried  into 
effect  throuKli   the  intrunientality 
'    of  the  iniuiicipihties  or  othfrwvtte, 
either  pener.illy  or  to  the  extent  of 
the  power  of  prohihitinff  whicli  had 
been  c'lntVrrcd  on  niunicip.il  bodieH 
by  leirishition  enaite  I  prior  t"  con- 
federation and  in  foiiu;  at  thatdyle. 
ft  iw  e-tablishfd  Ijy  Jlus.it  II  v.  Thi 
Quf'n  (7  App.  Ciis.  NJIt  ;  auti,  vol. 
2,  p.  12),  that  tlif  I>( uiinioii,  being 
invested  with  anthoritj'  by  sect.  i)l 
t<>  n)!ike  liiv/s  fur  the  pe.ice,  order 
and   fifoofi    povernment   of  C.tn.ida, 
may   pass   wliat    are    denominated 
local  u)>tioii  IjiwH.      But  as  I  under- 
stand that  decision,  Kuch  Dominion 
laws    must    be    general    law.s,    not 
limited  to  anj'  piirticular  pioviiice. 
It  is  not  couiju'tent  to  Parliament 
to  draw  to  itself  the  right  to  legis- 
late nil  any  riulij'-ct  whii  h  by  sect.  it2 
'H  a-'signed  to  the  provinces  by  legis- 
lating on  that  subjtct  generally  for 
the  whole  Dominion,  but  this  Ih,  of 
cou^^e,    not    done    wheie,    in     the 
execution  of  a  power  expressly  given 
to  it  by  sett,  in,  the  I'ederal  L-'gis- 
l.k!iue  makes  laWn  similar  lo  thost 
which  a  Provincial  Legislature  may 
make    n  exr-cntmg  nf  her  powcis  ex- 
pre*»lj'  given  to  the   provinces   by 
fiect.  91.  Therefore  it  appears  to  nie 
thnt  there  are  in  tlie  Oominion  and 
the,  province!-,  ri'spectively,  several 
and    dirtimt     j)owerrt    authorizing 
each,  with);    its  '^wn  fphere,  to  en- 
act tile  same  iegjglation  on  this  sub- 
ject of  proliihit'iry  Lipior  laws  re- 


(148)  straining  sale  by  retail,  that 
istosaj',  the  Dominion  may,  as  has 
already    been    conclusively    decid- 
ed, enact  a  prohibitoty  law  for  the 
whole  Dominion,  whilst  the  provin- 
cial legisltotiires  may  also  enact  simi- 
lar  laws,  restricted,   of   course,    to 
their  own  jurisdictions.     Such  pro- 
vincial legislation  cannot,  however. 
Vie  extended  so  an  to  prohibit  imix)r- 
tat  ion  or  manufacture,  for  the  rea- 
son that  these  subjects  belong  ex- 
clusively to  the    Dominion    under 
the   head   of   trade  and  commerce, 
and  also  for  the  a<Miti(in;il   reason 
that  the  revenue  of  tlie   Don.inifin 
deiived    from  cnstom«  and    excise 
dut-es   would   be   thereby  aff»cted. 
That   ther '  may  be,  in  respect  of 
other     subjects,     such     concurrent 
powers   of  lej.,'islation    has    already 
been  decitled  by  the  Privy  Council 
in   the  case  of  Altorvty-Gctifral  nf 
Ontario     v.      Altufiu  >/•(!>  m  nil    fur 
Canada  ([1M)»)  A.  C.  IM.)  ;  (inti,    p. 
266)  where  this  qiiestion  arose  with 
referer.ce  to  insolvency  legislation. 
I  venture  to  think  the  present  even 
a  stronger  case  for  the  application 
of  such  a  construction  than  that  re- 
ferred'to.     To  neither  of  the  let^is- 
latures  is  the  subject  of  prohibitory 
liquor     laws     in     term-'    assigned. 
Then   what  reason  is  there  why  a 
local  legislattu'e  in  execution  of  the 
police  power  conferred  by  sub-sect. 
a.  of  sect  92  may  not,  so  long  as  it 
does  not  come  in  conflict  with  the 
legislation  of  the   Di-minioii,  adopt 
any  uppropri.ite  means  of  executing 
that    p<iwer,    merely    because    the 
same  meann  may  b«'  adopted  by  the 
Dominion    Parliament    under    the 
authority  of  sect.  91  in  executing  a 
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GwY.vNE,  J.  : — 

[After  .slating  the  (jiiostionp  subuiittecl,  his  Lordahip  procfciiod 

as  follows  :] 

In  ooiifltruing  the  language  «.f  the  British  Norlh  Aniorica  Aer  of 
18b7  defining  the  jurisdiction  of  the  Dominion  I'tirliamentiind  ni' the 
provincial  legislatures  we  must  never  loae  sight  of  the  fact  that  this 
anguage  is  that  of  the  resolutions  a<loi)ted  in  18(>4  by  the  provin- 
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power  specifically  given  to  it.  It 
has  been  decided  hy  the  highest 
authority  that  tlinre  are  no  reasons 
agaiimt  oiieh  a  C'.iii.-tiuction.  Tiiis 
is  indeed  even  a  stronger  caso  for 
rec(i^?iiizinK»^'ii;li  ;i  coiienrrent  power 
than  the  c.ise  of  Attoriicii  (I'mrrtil 
of  Jntarin  v.  Attormii  Ocin  ml  fur 
Cauadii  ([1S;)4]  A.  C.  IHfl  ;  anii ,  p. 
2fitJ)  bticaiicf  bankruptcy  .uid  insolv- 
ency I.'iws  are  Hy  sect.  91  expreN-*ly  at' 
trilmted  to  thwcxclusixe  jurisdictifin 
I14'.«]i.f  the  Doiiiinion.  In  the  event 
of  lej,MM!ati<)n  pr<  viding  f^r  proh;bi 
tion  »'nr^cte^1  by  tlte  i)i)niinuin  :ind 
by  a  pii'viuce  coniing  into  contiict, 
the  legivLition  i.f  the  province  would 
n>'  d''iibt  ha\e  to  givt-  way.  This 
was  jiointed  out  by  the  I'livy 
C  uncil  in  th<'  Attomcii-iicncral  <if 
Ontario  \,  Att<irn<y-(icnera(  for 
ran,i<l,i  ([1W»4|  A.  C.  US');  out,',,  p. 
2tJt))  and  although  the  I{i  iri  li  North 
Anuiica  .\ct  contains  no  provi.sion 
declariiij:  tiiat  thf  Ifgislation  nf  the 
Doiiiiiiiiin  -hall  be  nujiinne.  as  i,-> 
the  ease  in  the  constitution  of  the 
United  Stiites,  th''  s,\me  princi')li' 
is  iit-cessaiiiy  .iiiplii-d  in  our  cousti 
tutinihd  Act,  iiud  is  to  be  apjilied 
whi-never  in  the  many  cum-m  which 
Jiiay  ;iri^.'.  thf  federal  and  pro\iii- 
cial  legislatures  adopt  the  same 
means  to  carry  into  nffect  distinct 
jKiwer.'*. 

That  a  g^-neral  p"lic»'  powi-r  MiHi- 
cient  to  intlude  the  light  of  legis- 
ia'ine  to  the  vxtent  of  the  prohibi- 
tion .  f  r.  tail  trattic  or  local  option 
!aw^,  not  t'Xi  lunive  of   but   i  oucur 
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rent  with  a  similar  power  in  the 
Dominion,  is  vested  in  the  pro\  inces 
by  the  words  "  Municipal  In^tltu• 
tions  in  the  Province  "  in  sub  sect.  8  Gwynne,  J. 
of  sect.  92  is,  I  think,  a  proposition 
which  derives  support  from  the  case 
of  Hoiliji  v.  Thr  Qnrtn  (9  A  pp.  Caa. 
117 ;  ante,  vol  A,  p.  144).  It  is 
true  that  the  subject  of  prohibition 
was  not  in  question  in  that  case,  but 
there  would  vrciw  to  be  »io  iva>()n 
why  i,rohibif...iy  iaw>  u.->  weii  aa 
thoHc  regulating  aid  limiting  the 
traltic  in  liquors  should  not  be  in- 
cluded in  the  |)f)lic^*  pow»T  which 
luider  th(^  wo\'dH  "  Muuici])al  Itisti- 
tution-  "  it  was  held  in  Ifodf/e  v. 
Thr  (jiic, n,  li>  iht>  (-\t.  nt  >i  licenc- 
ing, the  pinvinces  poM-ioi>sed.  The 
difference  lH?tween  regulating  and 
licensing,  and  prohibiting  is  ot  "  of 
degree  only. 

As  regards  the  objecti'n  that  to 
recognize  any  such  right  ot  legisla- 
tion in  a  piDvince  not  extendiiu'  to 
t.hh  (irohibiiion  ot  importation  and 
(150)  in,inufacture  would  be  an  in- 
friiiKenient  of  the  power  of  the 
Donunioii  to  legulatt'  trade  and 
<;omnier<:e,  I  am  not  impressed  by 
it.  The  retail  liipioi  trnthc  tan 
-•carcely  bf  regardeti  a^  coo-iog 
directly  under  the  li>ad  of  tra^le 
and  oommerre  as  usea  in  'he  I'ritish 
North  Aiiif'iica  Act,  l.nf,  as  the  siib- 
jec's  emimerated  in  .sect.  '.t2  are 
exceptions  out  of  tho.-<»^  ne'iitioned 
in  sect  91,  it  fviltows  that  if  a  ijolice 
power  is  included  in  ^ub-Bect.  H  of 
the  formi  r  M'cti   ii,  the  powf-r  itself 
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[L'()r»|  ci;tl  stntesiuen  iissemblecl  in  Quoboc  by  thi«  itiith'Tity  of  Her 
M<i,s!  (imcious  M.ijesty  for  the  purpose  nf  fniiniii,;  the  proviaion* 
I'f  .i  I'onstitutioii  for  feilerally  unitiii^^  the  British  Noiili  Amoricftn 
l)r')',  iucos  into  one  ;,'overnnient  undt-r  tho  British  Crown  find  that 
the  ilritisli  North  America  Act  was  paased  merely  for  the  purpose 
of  f^'iving  l('<4iH'ati\  e  forii;  t.  the  terni.s  and  prwvisiniis  of  a  troaty  of 
union  between  the  re-pictive  provinces  fonnin'^  the  confederation 
and  the  liu])erial  (iovcrnnient,  as  such  terins  and  provisions  are 


and  :il'i  uppiopriate  iiifans  of  ( jirry- 
iiig  ii.  tiii'^  :u'i'  to  btf  treattd  as 
uriL'iiiitrolKiI  hy  aiiylhii'g  in  sect. 
!•!.  Miiifovfi-.  Hoil'it  V.  '/'/*(  i^Piiiiu 
(it  App  Ciift.  117:  cniti,  \\u.  ;<,  \>. 
l-U).  a'sii  M))i«lii'H  hf'r»',  tor  alfli^UKh 
in  a  loHer  doKrec,  yet  to  roiuc  ex- 
tent, the  reHtrictitui  of  the  licjuor 
trad»*  l)j-  a  lioeiixiiig  systi  ni  WiHiM 
art'oct  trade  u'.id  Ldniii'.tTce.  On  the 
whole,  I  aiii  of  opiiiinn  l!utt  the 
pi  )vincir>!  leffiHl'itures  li.ive  powt  r 
to  enact  prohibitoiy  lepi.-latiim  t" 
theextent  1  have  nientioneil,  though 
this  poN.er  i.s  in  i  o  way  excluNivo  u( 
that  of  the  Doniiniun,  l>ut  concur- 
rent  with  it. 

If  1  an>  wrong  ill  tliis  concIuHiou 
it  id  sr.tlicient  for  the  (iecii-ion  of 
this  appeal  to  liuld,  as  I  do,  that 
the  h'gisl.'.ti're  ot  Oi.tario  had 
tiower  to  re|)ea:  and  re-enact  the 
legislation  in  force  at  tlie  date 
of  tiie  confederation  .\ct,  wliich 
gave  imniicipal  conncilM  the  riglit  to 
pas.'^  l>y-hiws,  absohit'ly  prohiiuting 
the  s.vle  of  li(pior  by  retail  within 
certain  local  limits.  Having  regard 
to  the  iiistory  and  object)^  of  con- 
federation, I  <an  f-carcely  think  it 
possiiile  lliat  it  could  have  been  in- 
tended by  the  framers  if  the  Ibit- 
ish  North  Aiuerica  Act  to  detract 
in  any  w;ty  from  the  jurisHction  <if 
the  provnjces  over  their  own  s-everal 
RysteniH  of  nintiicipal  government. 
If  the  words  "  Municipal  Institu- 
tions" in  Hub-M^ct.  8  are  to  have 
any  meaning  attribtued   tu  them, 


thev  must  surely  be  taken  as  giving 
anthor't-  to  rei)e;il.  r'--enacv.  and 
retiio.lei  the  liuvs  relating  to  all 
|1.M|  municipal  hgi-ilation  then  in 
fore»>.  In  Shtt.tn  v.  Orilh'i  {'M\  U. 
C.  <,»  P..  Ifiit;  avti,  vol,  1,  p.  tlS8), 
this  \v.i.<  the  view  of  the  ()nt:irio 
Court  of  l^ueenV  Bench,  and  Chief 
.Tus'ice  Riihards,  in  his  judgni -nt 
on  that  ciHe,  ptits  foiward  powerful 
arguiiienta  in  support  of  that  eon- 
elusion.  TtiH-e  reasons,  as  well  as 
tho-e  ptNel)  for  the  judgni'-ut  of 
the  Court  of  .\  jjpeal  in  the  Lueal 
Option  ia.it  (lb  App.  Rep.  .'>72 ; 
po.'it,  p.  3G!)),  hiive convinced  iii»  that 
at  least  to  the  exteui  l.Tnt  niei:ti  ned 
(even  if  I  am  wioni:  in  my  fiist  pro- 
imsition^  the  provinces  have  the 
power  to  legislate.  Ah  the  enact- 
ni-nts  now  in  question  are  repro- 
ductions of  ttfise  in  force  Mt  the 
date  of  cniif.  rat  on,  they  were  there- 
fore intra  vires  of  the  Ontario  Jegis- 
lature.  In  the  case  of  Sfvrrn  v. 
Thv  (Jiifdi  (2  Can.  S.  C.  K.  70; 
anlr,  vol.  1,  p.  414),  I  P.xpies^ed 
some  d>>nV>t  as  to  the  deci'^'oi  in 
Slavin  V.  Orillia  upon  the  ground 
that  the  effect  of  that  case  woud  be 
to  m;'ke  the  l.aw  vary  in  the  liiffer 
ent  provinces.  These  observations 
were  not  material  to  the  judKU>ent 
I  then  gave,  which  wa.4  fi  )inded 
entirely  <  n  the  9th  sub  pect.  of  sect. 
9'2,  and  I  have  now  come  t»>  the 
conclusion  that  they  were  not  well 
founded. 
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expreHfiod  in  the  resolutiniis  adopted  by  the  frauiHrs  nf  the  con- 
Btitutiitii  Hiul  by  the  respective  legiBlatiirea  of  tl.e  Provinces  of 
CiUHila.  Nova  Scotia  and  New  IJrunswick,  and  by  the  Imperial 
(Jovornnient.  So  likewise  must  wo  keep  ever  present  ti'  our 
minds  the  fact  that  the  main  objc.t  of  ihc.ie  ])rovincial  siatesmen, 
whf)  wern  rlio  authors  and  founders  of  our  now  coiistitutioa,  in 
framint,'  tlioir  project  of  confederation,  was  to  devise  a  scheme  by 
which  the  best  features  of  tl;e  coMStitution  of  the  I'ni'.ed  State.i  of 
AmiMica,  rejictinu'  the  liad,  should  bo  yiafted  upon  the  Hririsli 
constitution  ;  and  to  vest  in  tiie  [irovincia'  le;i^islatures  exclusive 
urisdicticn  over  all  matters  of  a  purely  pr  viiiciiil.  ocal,  municipal 
iiid  domestic  ch;iracter,  and  in  iho  i,'i'nt  ral  or  central  le^'islatu;  e 
exclusive  juri'^diotion  ovt-r  all  matters  in  which,  .ts  bcin^'  of  a 
general,  iiuasi-iiaioual  ami  sovereijiii  character  tlie  inhabitaiits  cf 
•.he  several  provinces  mi!,dit  be  said  to  have  a  common  inlerrst 
lisrinct  from  the  particular  interest  tluy  Would  have  in  matt*  rs 
aflectini,'  tht>  local,  municipal  and  domestic  affairs  of  the  parti;  ular 
province  in  which  racli  should  re.iide. 

That  this  was  the  main  desij,'n  of  the  scheme  of  confederation 
proposed  Ijy  the  framers  of  our  constitution,  andas  intended  by  the 
re-olutions  adopted  by  them,  is  a'aindan.lj'  apparent  from  the 
speeches  accompanying  the  submission  of  the  resoiutii>ns  to  the 
legislatures  of  the  provinces  for  their  adoption.  The  late  Sir  John 
[200]  Macdonald,  the  chief  of  the  pnnincial  statesmen  onj^ayed  in 
framihi(  the  nsolutions,  when  preseniing  them  to  the  legislature  of 
the  Province  of  Canivda  for  their  uloption,  says  ; 

"  We  nnist  consider  the  scheme  iti  the  light  of  a  treaty  ;  the 
whole  scheme  of  confederation,  as  propounded  by  the  conference, 
as  agreed  to  and  sanctioned  by  the  Canadian  government,  and  as 
now  prtsouted  for  the  consideration  of  the  people  and  the  legisla- 
ture, bears  upon  its  face  the  mari.s  of  compnimise.' 

And  Hgain  : 

"  In  the  proposed  constitution  all  matters  of  general  interest  are 
to  be  d<  alt  with  by  the  general  legislature,  while  the  I "cal  legisla- 
tures will  deal  with  matters  of  local  interest.  " 

.\gaiii  referring  to  the  constitution  of  the  L'liited  Stales  <f 
Amtfric:i,  ho  says  : 

'Wo  can  now  take  advant;  ,o  of  the  experience  of  the  hist 
sevnty-eight  years  during  whith  the  eonstitntion  of  the  I  .lited 
States  has  existed,  and  I  am  strongly  oi  opinion  that  we  have  in  a 
great  meaRiire  avoided  in  this  system  which  we  piupi  se  fur  the 
adoption  of  tlie  people  of  Canada  the  defects  which  time  and  events 
have  shewn  to  exist  in  the  .\iuorican  constitution.  " 


1896 
.\ttoii.nkt- 

(iENKKM. 
FOR 

Om.vuio 

I 

AtToIiNKY- 

(iKNAKAL 

KfMl    IHK 
I  »OMIMON. 

Sip.  C. 
Canaii\. 

I  i Wynne,  .F. 


,M. 


i-  ( 


• 


Attounky- 
Gknkkal 

Ontauio 

o. 

Attohnkv- 
Gk.nkkal 

KOK  THK 
DOUIMON. 

SUF.    C. 

Canada. 
iiwynne,  J. 


32H 


I'll  IVY    COUN'CIL. 


And  ai^'iiin  : 

"  \Vu  Imvo  Htrt'iiglliuneil  tlie  gcnonil  yovtinmient,  wo  liavc  givtii 
thf  ijuuerul  le^isirtture  all  the  greiit  Huhji'ots  ni  le^isluriKn,  wo  hav-j 
coiifurrud  on  thuiii  not  only  s|iu('iti(-ully  and  in  dotail  all  tliu  (lowert 
wliicli  are  incident  U>  8()Voit.'ignly,  but  vvu  liavu  i'X)irc'HsIy  doclareJ 
tliat  all  Bul>j«cta  <if  genoral  intcri'.st  noi  distinrrly  and  oxclusivul/ 
conferred  upon  the  local  j^'osernnieiit and  local  legislalnreH  sliall  \v, 
confuirod  upon  the  t,'oneriil  ;.o\ eminent  and  legislature." 

And  a^'ain  : 

"I  shall  not  detain  the  Houhu  by  t-nterni^  into  a  conftideratiui 
at  any  len^ntJi  of  the  dith  rent  powers  conferred  upon  tho  jijeneril 
I'arliiinient  as  contra  diatinguished  from  thoae  reserved  to  the  locil 
U'gi.sla^urert.  hut  anj'  honourable  member  in  <  xauiining  the  list  of 
ditl'erent  subjects  which  are  to  he  assiffned  to  the  j^eiieral  and  locil 
leyislaures  respectively  will  see  that  all  the  Ljroal  i|ueHtioii!f  which 
atloct  the  >,'eneral  interest.^  of  the  confederacy  as  a  whole  are  col- 
lided to  the  I'ederal  Parliament,  while  the  local  interests  and  local 
laws  of  Citch  section  are  entrusted  to  the  care  of  the  local  lo^jisla- 
tures. " 

[2()7J  The  late  Mr.  'ieoryo  Bmvvn,  then  president  of  tlie  execu- 
tive Council  of  the  I'rovince  of  Canada,  and  also  one  of  the  dele- 
gates who  framed  tlie  constitution,  .said  : 

'*  All  niatter.s  i>f  tr.uh'  and  ciiniii.'rci',  liankiuLf  ••uid  ciUTcncy  and 
all  (questions  cnniiiion  lo  the  whole  pet)ple  we  have  vested  fully  and 
unrestiictedly  in  the  general  govennnent." 

And  aj^'idn  : 

'"'I'lieCriNMi  authorized  us  specially  to  muke  this  compact  and 
has  heartily  approved  <  f  what  vn\  did." 

And  ho  ascribed  the  terms  of  the  schenn  if  confederation  as 
embodied  in  tlie  resolutions  to  Lord  Durli.im  m  report  wherein  he 
suggcsied  a  uinoii  of  thi;  provinces,  "  up'iii  ;i  plan  of  local  },'f>vern- 
ment  by  eh  ctive  bodies  subordinate  to  the  'general  legislature  and 
exerciwiiig  iN)Uip!eti>  control  over  such  local  matters  ns  do  not  come 
within  the  i>rovince  of  general  higislalin,  and  tliat  a  general 
executive  upon  an  improved  principle  iihould  be  esi.altli.-'lied,  to- 
getlier  wit h  a  supri'me  court  of  .Mppi'.d  for  all  tho  N'Mrth  American 
colonies. 

And,  again,  he  .saiil  that  : 

*'  No  higher  eulogy  could  In-  pronouuied  upon  the  sche  ue  [>ro- 
duced  than  that  whicl.  he  had  heard  from  one  of  the  foremost  of 
British  .states  i. en,  namely,  that  thu  system  of  government  which 
we  propose  seemed  to  hnn  a  happy  compound  of  the  best  features  of 
the  Britisli  and  .\merican  constitutions." 
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Sir  <io<i.  EtioniiP  Cmtii-r,  then  Att<.rnoy  neiiural  of  CAiinda  K»\«t 
Hii  ■  nimthcr  of  tlio  frainurs  of  the  coiiHtitutinn  for  tho  proiiosnd 
ciiiifoil-rficy,  fiiiitl  iia  ti>  tlio  prnpoHt'd  Hcheme  in  ndvocacy  of  itn 
Hil<i|ttiuii  i)}'  the  (Juiiudiiiii  Lc'i;iMlittiirc-  ; 

"  (,|ui!HU<>n<i  of  L'oiiiiiiurcf,  of  intiriiittioniil  t'liiniiiuniciitinti  uiid  lill 
m.ittors  of  geiioral  itilt.-rist  would  !w  discuHHud  and  duteriuiiied  in 
th».'  uoMcral  logisljiture. " 

Ami,  a<,';iin.  he  siid  tliat  in  ill  fht-ir  pniCfodiii'^'s  tli<!  fran.orH  of 
t'le  coiistitiitinn  liad  tin'  api'ioiiation  of  the  Inipurial  (Jovi  rnini'iit, 
uii'i    in  llni',  he  Raid  : 

'  I  li.ue  ah-eady  declared  in  my  own  naipu  and  on  behalt  of  the 
(Jou'iniin  nt  iliat  all  the  deK'i,'ates  wlio  gn  to  Kiiglaml  '.nIII  aco.  pt 
['MH\  I'ouithe  liiiperia!  ( iovenniient  no  Act  but  one  Imsed  upon 
tile  lestiliitions  if  adopted  by  the  lioUHe  and  will  not  bring  back 
any  other." 

The  resolntiiins  liavini;  been  adopted  by  ihu  liOijislatureH  of 
(.'iiiiiula,  Nova  .Seotia,  and  New  Brunswick  were  transmitted  to  tho 
imperial  (ioM-rnmen',  and,  at  rhe  reipie-it  of  that  (!ovornm«nt  a 
conference  was  iield  upon  them  in  Kiigiand  between  delegates  from 
those  IVovinces  and  the  Imperial  <  Joveriiment,  at  which  coiiferenca 
tile  nsoliitions  were  adopted  almost  verbatim,  witli  a  slight  moditi- 
aliouasto  t!ie  power  of  tiic  executive  (Jovernniont  of  the  con- 
federacy introduced  ai  tlio  suggestion  of  the  Imperial  (Government 
tor  tliu  pur[tose  of  still  furiher  strengtiieiiing  tiie  central  executive 
of  the  jitoposed  confed  racy,  sucli  ino  itication  co>si»ting  in  ex- 
pungMu  tile  44th  ri3«<lution.  wlncu  prop,  sol  to  vest  in  tho 
provincial  executive  the  power  if  jiar-lou  of  »  riiniiial  oflences.  aa  to 
w'Mcii  resolution  ■  ir  John  Mitciionalu  haii  said,  wiien  submitting 
till,  res  hitions  to  ti.e  CanadiaJi  Legislature,  that  tins  w.is  a  sul)ject 
•if  Imperial  inteivst,  and  that  it'  tin-  Inporial  (ioMinment  3hou:d 
not  be  convinciil  by  tlie  argument  they  would  br  able  to  press 
upoTi  them  for  th>3  continuance  of  the  e.lause  (ilie44:ii  resolution) 
they  i:oul't.  of  course,  as  the  'ivernduig  power,  set  it  aside. 
Accordingly  at  the  conterenee  ;n  Kng'aiid  it  was  with  the  assent  of 
rill-  provincial  delegates,  set  aside  and  expunged,  and  tli  it  power  of 
paid  III  Miti  vested  in  the  central  or  general  govennuent .  anl  in 
otliei  r.  s[n  ct»  tlie  language  'f  the  resolutions  wa.s  not  only  sul)- 
stautially  Ixit  almost  verbatim  et  literatim  embodied  in  a  bill 
a.reed  upon  by  the  provinci  tl  delegates  and  tlie  Imj'o-tal  (Jovern- 
iiicut  as  the  bill  to  be  presented  to  Parliament  to  lie  passed  into  an 
Act. 
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Ill    iior  MilJi'Ht)   H    lllillu'HH  to    l)Ot||     llmiMl'S    upon     lllO    OpOlUIlK  I  f 

|2(»'.>|  l'aili;niitii    ill   Felniiiuy,   18(17,  «lu'   uiis  i>li'ii»o<l   tc»  nftT  to 
tlif  pnipoHi'tl  sclii'iiit!  tif  ciiiiffilonitioii  in  tlic  following  in:  iiini  : — 

"  Ut-HolutioiiH  ill  fHVoiir  of  ii  more  intitmitc  iiiiiou  nt'  tliu  proviiiu«R 
ol  Caiwula.  Nova  S<;otia  .tinl  Nrw  Ki  imsAick.  Imve  bii^ii  pasMoii  in 
tli«Mr  Mfvcial  It'i^iHlaturus  ami  (KN^'ati-s  tliily  aiitli  'rizcil  and  itpr«- 
st'iitiii<{  all  cla  HOH  of  colonial  paiticH  aii<l  opiiiioi.,  Imvi  coin  urrcd 
III  tlio  coiiditi  >ii:4  up  n  vviiicli  fiicli  a  union  may  btt  beat  etf'ectt-d. 
In  acoordiiiicn  with  tlioir  wIhIhh  a  bill  wi'l  bt*  .siiliMiitti'd  t.i  you 
wliiili.  by  the  consolidation  of  colonial  intuit .sf,"  ami  rcsi'iirota  will 
j,'ivo  >lrt'iiL;tli  to  tln^  aiivt-ral  provinces  ;ih  inciiiiitus  'f  flic  •amo 
umpire,  and  animated  by  foelin^jHof  loyalty  to  tlie  «,ii«  t«  Bovtjioif»a.  " 

Lord  CariiHrvtiii,  tbt'ii  colonial  minister,  in  preHuntin;^'  this  >>ill 
to  l*ai  liameiit,  explained  its  intent  and  piir|iose,  .tayiii^',  hiiioii^ 
otlier  thin;,'.'*,  with  reftreiici'  to  tbc  .said  icsolution.-i.  that  th^y, 
with  8i>nie  slijlit  ('bati!,'i'H,  forint  d  the  bjiHis  uf  the  meusure  h^-  v,m 
submitting  to  rarliament  :  that  to  those  re.Holutinns  all  the  Hritiah 
pttivineeH  in  N<ith  Americft  were  eonneMtini,'  puitit-.s,  and  tlm''  the 
iiioaKiiie  ouiidod  upnn  tlieni  imii.hI  be  accepted  as  a  tn-aty  i>f  union, 
'riieii,  iet\  rriiij^  to  the  diHtributioii  of  poweis,  he  Mud  :    - 

"  I  now  jias.s  to  that  which  i.s  perhaps  I  lie  mortt  delicate  ami  most 
important  part  of  this  iiitasin\),  the  distriV»ulion  oi*  ji.wers  between 
tlie  central  L,"'Veriiiiu  iit  ami  the  local  authorities  ;  in  this,  I  think, 
is  eoiiiprirt«'d  the  main  theory  and  eoiiRtitiition  of  federal  govern- 
iiHiit  ;  on  this  di'pends  the  iuinci))al   workiiiL,'  of  the  new   system. 

And  iigaiii  : 

"  I'lio  real  object  which  wl  ha\  c  in  vie  a  ia  to  i,'ive  to  the  central 
government  those  high  functions  and  alniobt  8overei;,'n  powers  by 
which  general  principles  and  unifurmity  if  legislation  may  be 
Beeiii(d  in  those  (jiiestions  that  are  of  common  import  to  all  the 
j»rovinces,  and  at  the  same  time  to  retain  for  each  province  such  an 
amj)le  measure  of  municipal  liberty  and  .self  <^overnmont  as  will 
allow,  ami,  indeed,  coni]ieI  them  to  exercise  those  local  powers 
which  they  can  ex'srcise  with  great  udvantage  ti  the  community." 

.\nd  again  : 

"  In  this  bill  the  division  i>f  (louers  has  been  mainly  etlected  by 
a  distinct  classilieation  :  that  classitication  is  four-fold  :  1st.  Those 
subjects  of  leyislatioi,  w^iiili  are  attributed  to  the  central  I'arlia- 
[21(»1  ment.  exclusively  ;  2nd.  'Ihose  which  luloiig  to  the  provincial 
legislatures  exelusiveiy  ;  iJrd.  Those  wliic!i  are  the  subject  >>!  con- 
current legislation  ;  and,  4tii.  A  particular  subject  whicli  is  dealt 
with  exceptionally  " 


w 
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Thou.  »iH  lo  tluj  Hiihjr-.fs  i>f  cfiiu-urri  nt  jiiii-ilic  icii,  In;  hays  : 

**  Th  re  is,  iih  1  liivo  nniA,  h  CMiicuriciit  |i.\v««r  "f  Uv^Mlnti'.n  to  bo 
ttXi'ri'i'«tnl  by  ilm  cuii ml  .iinl  flu-  Inril  I'ailiiiniL'iits.  It  cxiciids 
nvfi-  I'li.t'  si'i>Hr'itt'  Huljfi't-<.  iniiiii^Titiaii,  jij^'iii-iiltiiiv,  fiiiil  public 
Ml  irks." 

Tl.iMi,  ill  J"  ■■>ly  t"  II  MiU'sti'iii  iiskc'd  by  it  unlilo  Luiil,  "  W'biiiiur 
by  tht(  fi-riiis  Mt  arnintji'mont  flisit  liml  bet'ii  rDino  tn.  I'iirliHiiK  nt 
WHH  lui'dulo*.!  fv'"iiii  uinkiJiij  any  ;iltfriiti<u  ui  tiif  rcriu-*  of  the 
billf" 

ill'  tiiid  iliii    : 

*■  It  was,  uf  oiutsi',  ujiliiii  lb"  innijicti'iK'o  n;  P.rrliaiiieiit  i"  alu'r 
thi'  iirvisions  of  thv  bill,  but  Iio  »h<iiibl  be  ijlud  fi>r  tli«  Hi'ii«f  to 
undc'i'stiind  tliat  tlic  Wi!'  partool;  Hitriiowlut  of  tho  jiaturi'  <il  a 
truHty  iif  mii'Mi,  t-vi'iy  HiiiLtb'  d.nisn  of  "vbioli  bail  bi-cii  debated 
over  and  over  a<j;ain  ..nd  had  bt  on  subiiiittod  t(i  th«!  iloseat 
Hcrui  ny,  unci,  in  fa-'i,  nn  t'.»cii  of  th«*M>  iui)ri'8i.'nt<.'d  n  c miiironiisu 
between  tlu'  dilb>ienr  interesis  involved,  iitithinj.'  could  be  more 
fatal  to  the  bill  than  that  any  of  t)ie8e  cIau>eH,  whii  h  vveie  the 
Kubjrcl  of  coinproinisi',  fihonld  bo  sulijett  to  sni-li  aiteiition  ;  that 
ofcour.se,  theri'  niigli'  be  ait'Tafions  which  were  not  material,  and 
which  did  nut  ^o  to  the  UHHeuce  of  thu  'iieanure,  and  he  w  iild  be 
(juite  ready  to  conHiiler  any  iimendnientH  that  niiyhl  be  prop.ised  in 
connnittee,  but  that  it  woidd  be  lii.s  duty  lo  rehiHt  t  le  alt«ralion  of 
ai  ytiiinw  which  w.i.s  in  the  nature  of  a  coniiiroiuise,  and  which,  if 
carried,  would  bo  fatal  to  the  nieiipure." 

Accordingly  the  bdl  whs  pa».sod  as  intioduced,  without  any  alter- 
ation whatever,  us  the  Uriti-sh  North  Anienea  Act  uf  1807. 

F'ntm  the  above  extracts  it  is  apparent  that  that  .\ct  isbutth.'  re- 
duction int'"  lej^inlativ.'  lorm  of  a  treaty,  aftei  tiie  fullest  deliberation 
previously  agreed  u|>on  between  the  itrovincial  statesmen  who  were 
the  originators an<l  franiers  of  tlieschemoof  confederation  cntained 
therein  and  Her  Majesty's  Inijerial  < Joverrunent,  and  Buch  b.ing 
the  IiistMy  of  ibe  origin  of  the  aclieuie  and  "t  the  treaty  ci  union 
[.'11]  and  of  its  embodinn  nt  in  an  Act  of  I'arlianient,  wheii  a  ques- 
tion should  arise  wiiich  should  create  any  doulit  as  to  whether  a 
j>artiiular  subject  of  legisla'ion  comes  within  any  of  the  items 
enumerated  in  sec!.  92,  and  so  under  the  exclusive  juris'liction  of 
the  provincial  legi'ilalures,  or  within  j-ect.  !tl  i.iid  so  under  the 
exclusive  jurisdiction  of  the  Dominion  Varliauient,  the  doubt  must 
be  solvea  by  endeavouring  to  .iscertani  the  intention  of  the  framera 
of  the  scheme  and  the  parties  to  such  treaty.  From  the  above 
extracts  it  is  a  so  a|i  arent  that  the  easuistial  feature  (jf  the  scheme 
of  confederation  'va-jthat  the  legislative  juriwdiction  conferred  upon 
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nivt  ujKii  hU  H'lltj.cta  |tl.n.i'<'  uiidt't  tin-  jurisiliction  of  uiicli,  nave 
only  tliL' three  ^•llbje!.•t(^  wliielj  wertr  maile  the  subjects  of  conci.rront 
jmisiiictioii  ;  ;iiid  that  siu'h  exclusive  juri'«lictioH  <'onfiTrctl  upon 
the  (HMitnil  If4iHlatuif.  tliat  is  fo  say,  the  Doniiuion  Parliaineiit, 
u\ttMi(ii'cl  i.cr  :kll  iMattei*H  of  a  ((uasi  natiouai  an*l  Hovereii^ii  clmiAc 
trr  and  <iVi  r  .ill  ni.itteiH  of  c«uiiuion  iui]  <  it  hu'I  i,'eii«Tal  iutorost. 
vhich  atl'eet  the  L'lMieial  interests  of  the  confederacy  as  a  whole  flint 
is  to  say.  ov  i  :\l    matter**  in  which  tiie  pe-'iile  <>f  tho  confederacy  as 


wliolt-   mav   J'l'  sail 


'1    III    have   a  coniUKHi    interest  ;    iirnl    that    tl 
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f,  „  T      exclusive  iuiisdiiHuii  nf  the  luxviiuial  le^islat  ires  was  reit  riot  oil  ti> 

•  f  wyuHH,  >i ,  ■  ' 

—  niallei.s   ol     i    luefely   private,    provii-.cial.   nuinicipal  atui  donieslic 

character,  ail  of  which  matters  are  <  otti|irehen<le(l  in  the  suhjeo's 
enuineratiil  in  the  several  items  in    .it    \*J.  of  the  Act,  whicii  uiuler 
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relation  t  i  matters cominii  within  rlie  cl  isaes  of  subjects  hereinafter 
eniinietatt'i!.' 
[.kiTi 


leu 


foil. 


.xteeii    item",    everv   oue   .>t    which  .an  with 


the  uiuio  t  ic«>i>riety  be  >ai<l  ti.  relate  to  subjoctM  oi"  ;i  |)ur.;iy  local. 
priN.ite,  iiio\inei»l.  iiMi'.!iiM|iai  an<l  .loincstic  ciiaractt'r.  But  l)y 
tti'cl    '.'1.  'I  is  (leciaretl  tl:al  : 

"  It  shall  lie  lawful  b-r  the  <^hieeM,  l»y  ami  with  the  advioe  and 
eonneiit  iif  tlnr  Sei.^ifi'  and  II'  use  .if  ('I'mui'  Iih,  im  maki?  laws  tor  the 
jieace,  order,  ;iiidu  o.l  '^Mvernmeiit  of  <\*iiiada  in  relation  to  ill  mat 
teis  iKit  ciiminy  within  fh."  clas-ses  of  subjects  l>y  this  Act  assiifiied 
ex<  l'.i>iv dy  to  the  I.'!/isla"Ufos  "f  the  jtfovin.-es  :  and  f.ir  j^Tcater 
certainty,  l^nr  n.'i  >-.•  as  i"  u-itrict  th.-  veiierjility  of  tlie  f.ueji.iui^ 
tern..--  I't  this  se'-;i.iii.  i»  is  her*  by  ili-.-iiiptd  th.-n,  (notwiihstar.iling 
aiiythiu<4  in  tliis  A.-l',  'he  e\clu*ive  ti-uislative  authority  .T  the  iVir- 
lianieiit  ..f  t'anada  cxremis   t.>  il    mn"er»  comiiii»  within  the  classes 


a  1 


I  subjects  next  tier. matter  eiilimerate.; 


thxt 


xt  Is  to  say. 


Then  foil. w  tv\enfy  nine  iteii's.  the  s.-eind  <<\  which  is 
"  Th.-  regulation  >  i  trade  an.l  commerce.  " 
'ill'  Ml  linn  then  .:l.>.se    with  this  |  mxision 
".Villi  any  matiii  cunin^  within  any 


f  th. 


c;  asses   . 


if  .sul 


Jecl.< 


unu 


mer.kled  in 


ti. 


*  .-e.  tl'ili  s 


iiall 


n.'f  be  deemed  t' 


.•111 


e  .vithin  the 


class  of  matters  1  a  l..<nl  .»r  private  natur  .  ciunprised  in  the  cnuin- 
erati'iii  .i!  the  ilasses  nf  subjei  tii  ty  this  .\ci  ,is«ii»iieil  .  xcl  !,"i\  e!y  to 
the  legislatures  of  the  »••  >vin?e«." 

It  has  been  '».>m.  tiuies,  jiad  still  i.  by   s.niie,    su  ,','este'l    that    liiis 
j.rovi.^i.  tl  refeis  ;;rutuiuaticttUy  •  iily  to  item  Hi. if  sect    :»lf,  but  thi« 


tnivY  rorNcn. 
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Ihiii  the 

ii'um- 

|i\«'!y  to 

■it  tiuH 
hut  tl.'.a 


u 


ta  a  !'•<•  critical  o»n8tMH.'i«>ii  uf  thi'  Act,  for  wh^t  ihc  «t)«cttn«iit 
pUiiily  My«  18  th;it  >  ii>  ii:;ilter  o««niii  s;  within  Riiy  «•(  the  claM<«  t»f 
fuhj«.<t«  eiiutiicrated  in  sect.  !M  shall  imt  bo  «lfeiue«l  *o  coint*  within 
the  cUu  of  mat  ten  of  a  local  or  private  nature  coul|lri<^4i  in  the 
enumeration  of  the  cUkacs  of  «iihjectH  hv  this  Act  exclusively  aMI^ne<l 
to  the  leyislafures  of  the  pioviiuvs.  thii^,  as  I  submit  -an*l  i'  I  nay 
lie  i<erniitt»-«l  th«'  «x|>re».-*i<  n  -e\|ilicilly  miplyini:  that,  an  the  f.ict  in 
tnith  apjiear*  to  me  t<>  bi«,  all  the  matters  excluRively  aAs^-.-necl 
[il'-i]  I"  the  provincial  le^ji.slatures  by  the  enumenition  lontAinetl  in 
sevf  1*2  were  (m  ithiii  the  intent  of  the  framer.><  of  thi-  .sclu  me  of  ct»ii- 
fe«Ierati"n.  atiil  ho  within  tin-  iiiuairn^;  of  thr  I>riti.sh  N"i:h  Amern.*a 
Act.  IM^Ti  of  a  purt'ly  local  aihl  private  nature  ;  t}ia<  in  to  ^ay.  of  a 
panelr  pn>vincial,  niui)icip.'tl  :ui>i  lioiaestic  character  an  <tiatit)i;iii6hed 
fr'-m  matters  of  c  >uuuoii  imi»'rt  :tii<l  general  interest  to  the  (Ktiple 
of  the  eoiifideracy  hk  a  whole.  The  true  eflect  of  thi*  [>r  ivt^ion  in 
fcct.  til  ii,  planiiy  ;is  it  appeals  to  me,  tti  give  expie.-sly  to  the 
ly  luinion  Parliament  'or  the  purpose  of  exclusive  legislation  ui^tn 
all  iiiattem  comin:{  within  the  several  subject.^  eiiumerate«l  in  sect. 
'••1  K-jfslative  p>wei.  if  re<jiiire«l.  o\tr  all  the  ftibje' »s  »>nunu  rated 
in  the  sixteen  itciii«  <>i  ••••i  t.  !♦'_',  every  'ilie  of  whiili  relates  t  .  m.it- 
ter»  i»f  a  purely  provincial,  n  tinieipal.  private  or  ihiinestii.*  charac- 
t<-r.  that  is  lo  say,  "  of  .i  local  aii<I  private  na'ure,  '  so  that  Ie}{i»la 
ti'iii  by  the  I'riiliitiiH'nt  upon  any  of  the  subjvcts  •.-i>nipreh*'n(!e<l 
wi'hiti  i.ny  of  tin.-  iten.N  eiiiiiufratf.l  in  •?.ct.  01  may  ':•*  i  ■.nplet*- 
and  effectual  ii<  tu  itlititnndiiii;  that  lor  such  purjH.so  int«  .-reMce 
with  some  or  one  of  ihe  subjei't.i  c  >iiiprehen-ie  i  i'l  thv  ei.iinierition. 
•  »f  Mibjecta  in  »i*ct.  !>2  sliouhl  In?  iieetMi.<»ry,  and  sucii  interference  I»y 
ti.eI)i>ininioiiT'aiiiiiiiu-n  Aith  an>  of  the  Mibjt  w:.s  eiiuinented  inscit. 
'»;.'«ha!l  U't  l»e  ileemed  to  '.,■  ,ui  eneioaclimeiit  ii|»on  or  interfercm  e 
with  the  kn;iaLHtive  powers  conferred  upon  the  provincial  leio^'a- 
ture*. 

Ni>v.  accotdiii;;  t  i  the  canons  of  construction  as  laid  donn  by  this 
'  oijfl  II  ('it>t  "J  Fi'iliiirtni,  v.  Tin  (,/inifi  (li  and  l)y  the  Judicial 
Co  nmitte<?  of  the  J'rixy  <*o'.ii>cil  in  U>i<<.ll  r.  TIk' <^u>r,i  :2k  beiwfon 


'4hich  i  do  not  find  thero  is 


any  ^ub8(ant|n 


il  diti: 


erenre.  ir  the  j-iris- 


diction  to  prohibit  idiKoiutely  'he  earrxin^  on  of  the  trade*  iintler 
[m  c.  iisideratioii,  iir  <f  any  trade,  wiiether  by  retail  or  wh  >le9%1e 
is  i.oi  c>>iiiprised  in  some  or  one  of  the  items  enuinerati>l  i:i  si'ct  f*2 
of  the  Act  the  proMiinal  legislatures  hive  n  •  such  juiisdictiii.  but 
the  ••«)•■  is  expressly  and  exclu-ively  v-stci  in  the  Dominion  iSr- 
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liaiiit  lit  :  itiid  e\iii  th<>ut;h  a  parfioular  (^^ubjiHt  of  It-giala-ini*  majr  b* 
C!ii';il)lt' nf  ]  li/ijj  cuiistiuoil  11  o'liif  witlun  Mvrct.  !>2.  readint;  that 
HcctiiiM  )i\  itsflf.  still  if  that  Hiibjei't  contus  witiiiii  any  of  th**  titnaa 
enuiiienit«>«'.  in  sees.  '.»1  it  i-,  takfii  mit  i.f  iliu  i>p^'niti<iu  .>•  sect  '*£, 
wli'cii  ill  .(Urli  i"i«f   1-.  to   Ik'  rMiistniiil  .ih  in>''  i'i»in{>reheii'fin*_'  •<ieh 

.SUl>ji!C\ 

Now  tin;  HeViial  c|instiiitis  iii  tlnf  ciiht'  Mil»tiiitte«l  t"  hj  arr-  ne»»lT- 
ali'i  lijt"  ;lis>>;)'-.  iniiely  :  Is  jurimUo'inn  to  proln  .if  kIis  .lute.jr 
tlic  iiinnufai-tiU'v  in  nny  provini'e  of  ilw  Dinniiiioii  of  Cutada.  ''r  thv 
inilMir;a  ion  i.uo  tlu-  iirovincc.  or  t!iu  j-nli!  tlu'iviu  eirhr-,-  l>y  wh'J  - 
wih)  or  n-tail,  of  spiiitiioti.s.  fcriia-iiit'd  or  (»tl;(.T  ir.roxicHtin^  Iv»u'>ra 
vortii'i  in  tli>-  Doiiiiniou  pHrliJiim-tit  or  in  the  le'^isl.trur^s  of  iht 
r<'hj)i'elivi'  jMMMnces  '  in  '  ih/ m  l-'f  ihiictmi  v.  7V)»  {/nerH  (!>  this 
(pU'stioii  (lin  I  f  13  nio^c  .»i)d  ti  u  jnily;»nfnt  of  tln.s  I'l-nrr  fh'r»-i'«  |»r»»- 
ct'i'  lid  n|ion  two  '^ronnds  :  Ist,  that  thf  proviu'  lal  le'-isiatutv  had 
\v<  jii  isdictioii  (»vi;r  any  ^^ulljl•l!t  uiattiM-  nol  ooniipe  wirhin  s«  m«r  ••r 
oil  •  lit  tin'  ii.is.sis  of  subjects  specially  fninneidti'd  in  si'C.  '.'li  f  the 
Act.  .'ind  that  upon  principle  and  the  HUthortty  <>i  the  jiiu:;uieo^  «/ 
tlu-  Snpr.  nu'  Cot, it  of  tlic  T'-.ivincc  of  New  Urio  swick  in  /.V.;  t 
,fii.sliiisnf'l\i,.,i'si'^\.  wliidi  jiidnnient  tins  (.'  nif  approved  .»'  atKi 
ivfliriiud.  the  subject  ->f  idisulul.-  p.ohihitioii  of  tlie  s<»U;  i»f  mt'-i' 
ciii'n;4  lii|Uora  (st  eh  boinu  the  chaitclei  -uvl  ph'i'  so  of  ihe  Art  rhen 
ui'il.  r  101  gideiation)  did  not  conn"  within  ;»nv  of  the  e!a!«s*-s  •>!'  »al»- 
jecis  pnrMcidarly  etnnnera'eii  in,  and  conteniplated  by.  st .  t  .•'*** 
htnim  \>h'vvd  nn<Krtlii-  inrisdictinn  of  the  provincial  l^tfiaLturies  . 
[•21j'i|  and,  'Jml.  that  jiirisdictinn  hvit  .-uch  subject .  lliat  !»  to  aay. 
absidutt>  ;>riihil>ition  uf  the  trade  in  intuxicati'./  li<(Ui>r9  vim  <ex- 
ji.s.slyaiid  t.'xclnsiveiy  ciiifiTrtd  upon  the  Duniun  •?!  I'arliaoM-ct 
by  .sect.  'M,  ittni  Nu  'J.  In  /.'".<»•//  v.  7'//c  »^i'^  »(;'.>.  where  >>.  rhr 
iiHnie  »pH»tion  ar<>8e  .i.s  in  i'ifti  i>t  f- rril,' ictmi  v.  /Ac  t/tifm  (1>.  thr 
.ludieial  Ci  nnniUee  of  the  i'ri\\  <'i'iini'il,  while  firoctedirn:  ■h^'liy 
»i|)oii  the  lirst  of  the  al)ove  ;.^roundH.  i^uanl  tleiuftilv-s  fr>  n»  liein^ 
considered  as  diHHentin<4  fruni  the  .sttco:  <l  ^rmnnl.  up  n  wl'ich  thi» 
C'.iurt  proceede  \  in  ^'i7j/  «/'  Friili  firtim  v.    i  hi-  (^  iffu  <  li,  as  foUoas: 

'  Tiieir  Lordsldpi)  having  conn;  to  the  concIuRion  that  ttit-  Act  m 
<(UUHlion  doen  not  fall  within  any  of  tlie  clanseM  of  subjects  aami^jmA 
exelu.'«ividy  to  the  pro\  nicial  le^iHlatures.  it  becunie.s  iinnec«9**r»  tn 
diai  iiKH  (he  turther  (pie:«tion  wheliier  it.H  proviHiims  a'so  f^l  vitl^n 
any  <>f  the  tl  sses  of  subjuctD  enumerated  in  sect   !M.     In 


(I)  3  Cau.   8.   C.    R.,  605  ;  ante,  (2)  2  i'u«»ley.  533  :  anU,  *ol.  ♦  pu 

vol.  2  i.  '-7.  4U!», 

(3)  7  Api>.  Chs.  rt'J!) ;  nntr,   vol.  2,  p.  12. 
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in"  fx'iu  thin  diitc-uiisittii,  they  iiiUHt  not  he-  iinderAtoixl  as  iiitiitint.iti<; 
3T1V  dituit'itt  from  tin  .pini  n  of  the  Chii'f  .Ivistic-  <>i  the  Stiproino 
CoHit  of  ('ana<i.i  ?-ik1  the  other  jii<lee«  who  hfid  that  the  Act,  hh  a 
<»fi.eral  reKulation  of  the  ti-attit  iii  iiit<>xicHtin^  lii^uors  tlironj/hoiit 
the  Doniiiiioii,  fell  within  the  class  of  subjtct.  'the  reiiul.itioii  of 
tratl*^  And  coininerce,'  emime'.»icd  In  that  st-ction.  and  was,  oii  that 
ijrouuti.  a  xiilid  fXeriMse  of  tin-  le^is: -tiVf  jMiwer  of  tlie  rarliaiuont 
..fCaiia-!;! 

Jt  has.  however.  fre<|nt»ntly  Inen,  and  still  in  contendeil  hy  some, 
hut  in  luy  opinion  without  arvy  .-urticient  ^roinidi*.  that  tiiero  aro 
[•as'.ii,') «  i:i  some  of  the  jiid^'ni' nts  of  their  l-oMiships  of  the  I'rivy 
<<  uiicii.  U|Mja  the  coiisli  m  t»i.|i  •'  the  Kntish  North  Aiiienni  Aet, 
IrirtT.  which  lend  to  the  voiiclusii-ii  that  the  jud>;nieii;  of  this  Court 
\\t  i'ittj  uf  I're  Ivriflott  V.  77i.  l/>tt» n  (1),  cannot  be  sii.stai.it  i|  upon 
the  sevond  '  f  the  itl'o\e  ^'IouikIs  ihm.ii  which  this  Court  pro.  uded, 
imtne'v,  that  the  Act  under  connideration  there  hem,-  for  the  almti 
luT  ■  pnihihition  •>{  thv  irntle  in  lutoxicainii;  liijuorH  (ahlioiiuh  by 
adoption  of  the  princi|tle  of  l>>«:il  option!  was  within  the  exi:luHivu 
turiddit'tion  of  the  Doiuinion  I'aritauient,  under  ttect.  '.*!,  item  No. 
;;.  ■  f  ihe  Itritifh  Ni.rtli  Auieric.t  Act,  which  eiiacta  tliat  "  notwith- 
l:.'l*)]  standinu  anythuiK  >>>  il>>>*  -^^'^  t^'*'  exclusive  lejisKtive  autiio- 
rity  of  the  Parliament  of  Caiia«la  extends  to  all  iiiatter.s  ^olnin^ 
within,'  nnioni;  other  iteni'>.  that  of  "the  r>t'ulatioii  of  trade  aiid 
C'iniiie  ce." 

It  IS  tnie  that  llun  I<oi\l.ship:>  of  the  I'livy  Council  in  thi'  Cilizena' 
!tisu  III  Iter  Co.  V.  I'arsuna  'lM  upon  a  very  tlitfeient  .sul.jt-ct  fmiii  thiit 
t  proliiltitioti  of  the  exercise  of  the  trade  in  iiittixicntiii!^  li(|Uors 
;hr«w  out  merely  the  sut^Keslioii  that  possibly  th«  expression  "  the 
(••tjulHtion  ol  'ra«le  and  commeix'e  m  iiom  No  -  o,  «(»t!  HI  may 
iiavt-  lueii  UM-d  in  nome  such  netite  nt  the  words  •  regulations  of 
trade"  in  the  .\et  of  I'nion  b.  iween  Kn^'iatid  aiul  Scotland  {'A),  and 
.!•>  those  wimlii  in  the  acts  of  stU  ■  r'^lstii^t!  t<i  tnide  and  c  n'liiierce, 
l>iit  ill  coiihtruiiij^  eXjuessioiii  Ubed  in  the  Itritish  Norih  America 
Act.  \r^67,  wu  iiiunt  never,  hs  I  have  alrea>Iy  observed,  lose  si,;'it  of 
tile  fact  that  tli(»fo  expivsiions  are  l-uf  the  eiiilfdinieni  of  the  terms 
and  provisions  ot  the  treaty  prepared  by  the  provincial  atateaineii 
.-isseiiihled  .tt  <^uei)ec  by  authority  i>f  Her  .Majesty  the  '^ueeii,  and 
'•oncurrcil  in  by  Mt-r  Majesty  s  liii|»t'rial  <  •o\ernmeiit,  Ic.r  tlie  pur 
p  s.«  of  federally  unitini;  ttie  British  N<tth  American  provinct  s  into 
•■ne  t;oveniii.ent,  and  wo  must  always  keep  p-uiiiuently  present  to 

M)  S  r^n    S.  C.  R  .   fi06:  aiKr  M)  7  App  Ca«.  112;  a«/r,  vol.  1, 

^••i   -   I-  27.  p.  266. 
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our  iniruln  tiiat   the  object  of  the  Iramers  of  our  constitution,   in 
framing  its  tcruiH  and  proxisions  whs.   as  ;il)iin(l(int!y  ajipears  from 
tliu  above   extraoted    paasHKes   fronj   their  speoclu'c.    to  adopt  the 
best  features  of  tlie  constitutiiii)  (if  the  I  tiited  States  of  America, 
the  only  federal  constitution  witli  which  they  were  faniiliar,  and  to 
which  tlioy  would  D.-iturally  look  fi>r  liijht  as   to  wliat   tiiey  should 
adopt,  a'HJ   what  alter  or  reject,  wIk.ij  enj.;aj;ed   in  thi<  task  of  dis 
trih;i!inj,' the  letfislativo  powers  between  the  Dominion  Parliament 
and   the  lei^islatures  of  tln'   confeik rated   provinces.     Conteuiphit- 
|'217]  in;.',  as  tiiey  were    the  eiif,'raftinu'  of  what  they  considered  the 
hoHt  feaMirt^s  of  I  Ic  constitution  of  tlie  I'nited  States  of  .Vni'-rica 
u|)on  tlie  liritish  Constitution,  for  'ho  purpose  <if  frajiiinj;  a  ftideral 
constituiion  for  the  union  of  the  Briti-sh  North  Americai:'  province* 
into  a  confederacy  under  one  central  government,  it  i.s,  to  my  mind 
witli    '..Meat    deference    I    say    it.    altogether  incouceivable  that  the 
frHuwiB  of  our  constitution  should  have  had  present  to  their  ininds 
the  Act  of  .Anne,  or  any  act  of  state  of   the   Imiierial  (lovernment  . 
iiei'Iii  r  the  oiie  nor  the  other  of  these  could  be  expected  to  throw 
any  lij^hi  upon  the   subject  in  which  they  were  ei!.f{ai:ed.   natuely, 
the  dihtributioii  of  lej^'islative  jiowers  between  ihe  central   or  Do- 
minion I'ailiament  ;uid  the  le>,'i><;atur«"<  of  the  provinces  of  the  pro- 
fiosed  confederacy,  while,  on  the  contrary,  it  was  (piite  natural  and 
to   be   •  xpected   that   they   should    have  hu]  constantly  present  to 
their  iiiii\d9  the  eonstitution  of  tlu'    I'uited  St  ites  of  America,  the 
best   fe::*ures  of  which  they  de.six-d  to  adopr,  and  t«  alter  or  reject 
those  which  did  not  seem  to  flieiii   to  be  desirable  to  he  adapted. 
We  must,  therefore,  I   submit.  In-  I'xcused  if  we  contidently  athrm 
that  in  making;  provision  for  the  dittribution  ot   leu'islative  powers 
)>efween  the  Dominion  Parliament  and  tin- leL'islaiurea  of  the  cn- 
feii   ratod  jirovinces,  and  in  .such  (lintributi'ii  mal{in_'  provisitm  tha: 
the  Dominion  Parliament  should  have  exclusive  jurisdiction  in  all 
matters  comini:  withiti  "  t.Ke  rtfj,'ulatioii  of  trade  and  conrnerco  "  in 
ireiii  No.  2  of  cect.  !M.  neithrr  was  the  Act  of  I'nion  between  Enp 
land  and  Siotland.  nor  riny  ;ict  of  state  of  the  Impeii.il  'Jovernmein 
rtlatiiii,'  to  trade  an<l  eoniincrce.  ever  present  to  the  minds  of  tho 
framera  of  our  constitution,  bu<    that    whiit   in  fact    was  so  present 
was  the  constitution  of    tlio    I  nited   Stntea  nf  Aunrica,    th»'   best 
features  \n  which  they  were  enya^ed  in  irraftiiig  up<(n  the  Bri'ish 
['il8|  constitution   for  the  juirpoM-  of  formini,'  a  new  and  more  per 
feet  constitution  for  the  projiosed  ciuifedoracy  of  the  British  North 
American  provinces  ;  end  that  what  they  intended  by  the  particular 
expression  under  cont-ideration  was  to  place   "  fully  and  unrestrict- 
edly "  (to  u«i'   the  lan>.'ua(.'e  of  the  late  Mr.  (Jeorye  Brown,  above 
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I'xtrHctt'tl)  unMiiiiteil  ami  oxcliiKivt:  juriBdiition  in  the  nmninitiu 
Parliament  over  all  niatters  nf  trade  and  coinincrce  in  every  part  o/ 
the  Dominion,  and  that  what  they  had  in  view  ni  so  doin^  was  to 
strengthen  the  lentr.il  P.irlianient,  and  to  effect  thereby  an  im- 
provement in  the  ronsfitution  of  the  proposeil  coiifcdenu-y  over 
that  of  the  I'nifed  States  <>f  America,  the  cimtval  leyislatiire  of 
whifli  h'ls  jurisdiction  only  <)V.  r  inter-statti  trade  antl  commerce 
and  that  with  foreij^n  countries.  If  the  framers  of  our  constitution 
had  contemplated  conft!rnn<{  upon  the  Dominion  Parliament  only 
such  a  li  iiued  juri-'diction  jus  that  jiossvased  hy  the  ContjreMs  of  the 
I'nited  States,  they  w.mld  Iiave  Imd  no  diHiculfy,  and,  doubtless, 
would  not  have  failed  in  so  expressinj^  themselvi's;  on  the  contrary, 
the  lanyuaiio  thf-y  have  used  is  of  a  most  unlimited  character,  and 
rxhibits  no  intention  of  havini;  such  a  limited  constnictiou.  No 
ar^rument  in  favour  of  .such  a  limited  construt  timi  i-jin.  I  submit,  he 
fairly  drawn  from  the  fact  that  jurisdiction  is  independently  <,'iven 
by  items  1."),  IS  and  IM  of  sect.  91  over  banking,  bills  of  exchange 
inttMvst  anil  the  like,  which  may  be  suiil  to  be  mattei-s  coming' 
^sitliin  the  classes  of  siihjfi'ts  eouiin-.r  uinbr  tlut.rms  '*  trade  and 
cnuniieice  for  this  repetition  of  powers  involve<l  in  the  enumera- 
tion ol  items  appeai-s  to  have  lujen  inserted  for  ijreater  certainty, 
aii<l  there  is,  I  think,  an  intention  sufticiently  manifested  on  the  face 
of  the  .\et  that  the  enumeration  of  particulars  should  not  be  con 
(21!>1  strued  so  as  to  limit  and  restrict  the  operation  .-ind  construc- 
tion of  ^'eneral  terms  in  which  the  [Kuficulars  may  be  included. 

Then  if  was  contende<l  that  a  passa<.;»'  in  the  'udjiment  of  the 
Privy  Council  in  //i»(/;/».- v.  Th>  (,'iio'h  (1)  is  in  tavour  of  the  con- 
tention t!iat  the  juristliution  to  declare  that  the  Mades  of  manu 
tacturm'.f,  ami  that  of  importing,  and  that  of  .selling  intoxicating 
liipior,  shall  be  illegal,  and  shall  not  bo  carrietl  on,  i^  vested  in 
the  Provincial  Legislatures  under  sejt.  \Vi.  If  it  be,  it  must  be, 
uniler  the  ex{ires>4  terms  of  the  .Act  exclusively  so  veste<i. 

Now,  the  passaue  relie<l  ujxin  in  support  of  this  contention  in 
that  wherein  tlieir  I.K>nlships  siy,  that  the  principle  established  by 
their  jud;/ment  in  the  t'itiznk.s  liusmioi-,  <'.,.  v.  l'<ii:siin.s  (2).  Hn<l 
Httusell  v.  Thi-  (^utf  II  (3)  is  that  "Hubjects  which  in  one  as|>et  t  and 
for  one  purpose  fall  within  sect  f>2  may  in  aiiotln  ■  aspect  and  for 
another  purpose  fall  within  see:  !M  What  tins  |tiia«n>;e  eonvey» 
siinplv  is  that  a  |»articiilar  »ubject-matter   nia_\  have  two  aspects   in 

(1)9  App.  Coa.  117  ;  antt,  vol.   3,  (2)  7  App.  Cos.  %  :  *nt*,  vul.  1» 

p.  144.  p.  ?«6. 

(3)  7  App.  Csk   «2^  :  antr.  vol.  J.  p.  12. 

21 


1896 
ArroRNKT 

(JKNIRAL 
KOK 

Ontabio 

i; 

Attorn KT - 
Uknrkal 

K-()K  THK 

Dominion. 

Stj',  C. 
Canada. 

G Wynne,  .1. 


■>^^m  \ 


^^■4 


338 


IMtlVV   r(trN<"ir-. 


^. 


,y% 


II 


■t 


.ii  ;>. 


•:i 


i, 


18i>ti 

Attoknkv- 
(iKm;uai. 

On  r.vnic 

/'. 

Al  iOKNK.^ 
(ihNKUAI. 
KOIt  TMK 

Dominion. 

Sui'.  C 
Canaka. 

(Jwyiini',  -J. 


which  it  nmy  be  vit'wpd.  ;iiul  thut  viewed  in  duo  <»f  such  anpocta, 
jiiiisdictioM  oviT  it  may  bo  orclusivoly  vested  in  tlu;  Provincial 
Leijislatiuca  under  sect  02,  ^nd  that  viewecl  in  thi^  other  of 
such  aspectx,  juriHdictiori  over  it  may  l>e  exclusively  vested 
in  the  Dominiun  Parlininent,  mid  what  I  understand  their  Lord- 
shipH  by  that  passaj^e  to  say  is,  that  for  the  purpose  of  doterinininij 
whether  a  jiarticular  subject,  liavin^  two  aspects  in  wiiich  it  may 
be  viewed,  cnmis  under  sect.  01  or  sect.  I>2  roi,'ard  must  )te  liad  tu 
tin!  aspect  in  wliieh  the  partinilai*  s  ihject  for  the  time  bi-iu^  umler 
consideratiiin  is  to  he  viewed,  not  that  i'  diject  whicli  accordiujij  tn 
the  true  construction  of  sr-ct.  01  comes  within  one  of  the  classes  of 
subji'cts  fluTe  entu;  rrated,  and  whieli  i«  therefore  uniler  the  exclu- 
sive jurisdiiition  of  the  Dominion  I'arliainent,  by  the  expri'ss  terms 
of  tliis  section,  can,  nevertheless,  by  force  of  sect,  1(2,  Ik*  uinler 
the  jurisdiction  of  Provincial  Ije<,'iil  itures. 

(220)  \Vh:it  is  the  true  CdiiHt  ruction  of  the  term  '"the  refjiilation 
of  tiiule  and  "  lommerce,"  as  usid  in  H«!ct.  '.'I,  item  2  is  a  niiitler 
w  hieh  of  ((Mirse  is  fairly  open  to  armnnent  anil  is  to  be  deteniiined, 
in  my  opinion,  for  I  hi;  reasons  alremly  u'ivon,  by  ascerUuniiiK  the 
intent  of  the  frainera  of  our  constitution,  which  intent  is,  in  my 
opinioi) ,  as  I  have  above  stated  ;  but  oiit  e  it  is  determined  that  :i 
particular  subject  under  consideration  does  come  within  that  ferin 
the  jursdiction  over  it  is  vestoil  exclusively  in  the  Dominion 
Parliament,  und  beinu  so,  cannot  he  lei^'i'thited  upon  by  a  Pro\iii<ial 
Lt'l^ishUure.  There  is  no  coiuurrent.  pirisdictioii  <,'ivon  to  botli^ 
save  only  over  the  three  subjects  si)ev;ially  designated  as  subji-ct  to 
coiicurient  jurisdiction. 

The  subject  which  we  have  now  iin<ier  consideration  is  the  ri^lit 
of  absolutely  prohibit inj;  tiio  carrying  on  of  the  trades  of  mainifac- 
turiiii,',  import iiii,'  aiul  sellin„'  spiritiMiis  Ii(piors,  the  ri;,dit,  in  fad, 
of  dcclarin}.;  by  le^'islative  authority  that  these  lra»les,  or  siun.*  nr 
one  of  them,  sliall  not  bo  carri«»d  nn  :  that  the  carryint;  of  lliom  on 
shall  lie  absolutely  unlawful.  This  subject  does  not  admit  of  two 
aspects.  Hotweon  pronounciiif^  the  carrying,'  on  of  a  jiartieular 
trade  to  be  ab.solutely  un'aufiil,  and  prescribini,'  the  manner  in 
which,  and  the  pers.n.sliy  whom,  that  trade,  beinn  lawful,  sh:»il  be 
carried  on,  there  i-  a  va^•t  diii.-i'ence.  ('Ilfi  <>!'  Fioieridoii  v.  TIf 
l^itcin,  ,l)iind  /.'".<.s. //  V.  TIf  t,hi,,i,,  (2)  are  cases  dealiny  with  'Ik- 
former  of  such  .subjects,  and  //<)(/<;<•  v  Tin  (txeen,  (.">)  and  .s'c//.  v. 
7/mv.   f!ir.r^{A)  an;  cases   dealiiiL,'    with   the    latt,er.       In    Cihi   m 


(1)  ;i  (!ui.  S.  L".  It.  ^^0.^  ;  nnU,  vt)I. 

-'.  |..  -7. 

(2)  7  Apji.  Ca-.  H2!t  :  fiuti;  v..!.  '_>, 
p.  12. 


(3)»  App.  Oa«.  117;  mUi,  v. I.  .i, 
p.  144. 

(4)  11  I 'an.  H.  C.  R.  2B  ;  unit,  vol. 
I.  |..  :;05. 
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Fr.'ilffirtnn  v     Thr   Qmun,  (1)  and    idu.irll    r.    Tl,.-   Qin'.-n,   (2)    the 
question  wa{<  mx  to  jiirifldiction  in  the  unn.'  of  prohit'ition.      In  ll)o 
forinur  of  thonu  chhoa  this  court   lield  tliut    tlu>   i'rovincinl    Lei^in 
latiirt's  lirtil   iii'i    un«l«'r  ni-ct.  !>2   any    jurisdi .tion  to  piWH   (In-   \rf 
\'22l\  tliiMi    luulfi-   ('"iiHiilcration,    tlie    i)iir|>.>Bt'    of     which    whs    I" 
If^iHhitt'  iii>on  that  siil)ject ;  and  thnt  by  foici>  of   Reel.  !M,  itoni  '2 
the  Doiiiinioii   PiiilianiHiit  had  osjiivsHly  oxchisivo  jnrirtdiction   » 
j>>ia  it.      In  ll'issrll  v  Th,'  (^u-en  (2)  their  li<>rd.Hhip.s  of  the  .ludicinl 
(^nnIllittt•o  of  the  I'livy  Council,  wliilo  c  .prosHiUf;  nn  opinion  as  tn 
the  ajipliiuhihty  of  sect.  Ml,  item  2,  lieM  that  tliere  was  notliinu  in 
aect.  5(2,  coiiforrini;  '>n  tlie   Provincial    Ij«^;iHlature8  jurisdiction  to 
pass  the  Act  in  quettion,  tlio  sole  purpose  of  which  wim  in   nialion 
to  thf  ahwolute    iiroliiliilioii  of  tlie    trade,      in    lloihj> w   T/if  (,>i/<r»i 
!'3)  on  the   other  lian<l   they  held  that  the   I'rovincial    l.e^^ifl'atiires 
had  exclusive   juriHilietion   over  the  regulation   of  the   niaiin-r   m 
which  and   the  persons  hy   wlioni   the  irade.  I'eini,'   a  lawful   one, 
inij^lit  he  carried  on    a  suhjicl mat l<'r  asditlereiit  as  it  is  poH.silde  to 
conceive  from  juri»ilii;Uon  letiialiit  ively  to  declare  the  carryiiiLr   on 
of  tiu' trade  to   be  absolutely  unlawful.      H«'re,  then,  we   iiavc    •m\ 
illuBtration  of  iho  application  of  the  Iant,'uai,'e  of  their  Loid.shipH  in 
the  paMrti,'«  aJiove  oxtnicteil  from  their    jud^inent  in    Hixliji    \ .  Tin- 
(^urr,i,  (,'{i  i.-i   ■oly.  if  wr  ic^'ard  the  frallic  in    intoxicatint;  liipior  in 
the  aspect  of  to(,al  pro!nt)ition  of   tlu'  carryni;^  on  of  the  trade,  that 
is  to  miy.  eliniinaliut;  it  from  the  cate'^ory  of  lawful  trades,  in   that 
aspect  the  jurisdiction  is  exclusively  in  the  Dominion  I'ariiament  ; 
but  if  we  re^^ard  it  in  the  a9p"Ct  of  roj,'ulatin|,'  the   manner  in  which 
and  the  persons  by   whom    the  trade,  beim;   a    lawfid  otU!,  maj'   l>e 
tamed  on  in   a   particular  province,  or  a    particular  locality   of  ii 
province,  that  is  a  subject  <*xclusively  within  the  jurisiliction  of  tlir 
Provincial   lA>RisIature«.       Between   tin    judgments  in   these  cases 
there  is  no  » ontradiction.  nor  liavf  I  been  able  to  see  i'l  fuiy  uf  tlm 
.|udf,'ment8  «.[  their  Lordships  -f  tie-  I'rivy  Council  anythinij   wliii-h 
(222]  can  bo  said  to  manifcHf   judicial  dissi-tit  from   either   of  tlu- 
grounds  ujion  which  the  jud^:   enr  of  tins  eonrt  in  (',t,i  ,,;  I  ,Y<lrrlr- 
lull  v.  Till   i^hiem  (i>  proceeded       It  seems,  however,  to  be  a  mattir 
of   no  importiuice   whether   th<     •|Ui-Htion 
juri.sdiction  over  total  prohibition  of  ijir  jriid 
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Ijui'dshiim  of  tho  I'rivy  Couiioil  pmceeded  in  litiK.siU  v.  Thi'  Qtiren  (1). 
The  report  of  tho  itrocoedini^s  in  tlio  I'rivy  Council  of  the 
ortHo  of  tho  Liquor  Licence  Acts  of  the  Dominion  Parliament  of 
iHH.'J  and  IHHi,  which  hiiH  Itoon  laid  hoforo  us  as  part  of  the  present 
raae,  cniitainH  observations  of  their  Lordsliips  recognising  the 
distinct'oii  which  1  confess,  to  my  mind,  appears  very  plain  between 
tiio  right  to  proliibit  the  carryin<{  oil  of  a  particular  trad o,  and  ao 
to  destroy  it  and  dopiivo  it  of  lawful  existence  and  tho  riuht  to 
rcLjulate  the  manner  in  which  and  the  persons  by  whom  the  trade, 
bcini,'  ii  lawfully  exist inj^  one,  shall  lie  carried  on. 

Sir  Montaigne  Smith  tlieio  in  the  course  of  the  argument  of 
counsel  said  : 

"I  he  distinction,  if  it  be  one.  between  tlio  Act  in  Hiinmll  v.  Thi 
(,'»/<«)(,  (1)  and  tiiis  Act.  (the  Act  of  IHSM  then  under  considerati<m) 
i-<tluit  lliat  (in  lina.siil  v.  Tin-  (,>ic)ii)  was  a  prohibition  Act  applying 
to  tile  whole  of  the  Dominion  regardless  of  what  liad  been  done 
and  proliil>iting  the  li(|uor  tratiic.  I  do  not  wish  to  say  how  it  is, 
liut  thf  cpustion  is  wlu'ther  this  (the  Act  ('f  188,'})  is  not,  whatever 
terms  it  may  use  in  the  incambU',  roally  >f;,'ulatint,'  in  each  jiroviuce 
the  local  tiallic  !  " 

And  iit,'iiiii  :  "Of  couiso  you  iiuisl  look  at  every  Act  and  see 
wliat  IS  the  scope  and  object  and  purpose  of  it.  This  (the  Act  of 
I8s3)  is  not  n-ally  to  prohibit  but  it  is  to  limit.  ' 

And  a.;aiii  'The  main  ol)ject  of  the  .\ct  is  not  to  prevent  the 
li(|Uor  trallic  but  to  regulate  it." 

['l2o\  .\ud  again:  "To  my  mind  there  is  a  distinction  between  the  two 
.Acts,'  tliat  i.s  tisiy,  lu-'twoeii  the  proliibition  Act  under  consideration 
in  linssfll  V.  /Vi(  (,>(«'(  /(,  (I)  and  tiic  Dominion  Liijuor  License  Act  of 
188.'{  whicli  was  but  a  regulating  ^ct  Tiu;  fact  that  the  latter  Act 
applied  to  tiie  whole  l)ominion  madi'  no  ditl'erence,  ft)r  it  may,  I 
think,  be  said  to  be  obvious  tliat  tho  Dominion  Parliament  never 
coul  I  acijuire  iurisdiction  ovi-r  a  subject-matter  placed  by  sect  92 
\ii\ilei'  tho  exclusive  jurisdution  of  the  Provincial  Legislatures  by 
assuming  to  legislate  upon  such  subject  for  the  whole  Domini  >n. 
So  neither  could  a  Provincial  Legislature  actjuire  jurisdiction  over 
a  sul)ject  coming  within  any  one  of  the  classes  of  subjects  enumer- 
ated in  sect,  it!  by  lestiicting  the  anplication  of  an  Act  of  the 
Provincial  Legislature  upon  such  subject  to  the  limits  of  the 
province. 

Hut  it  is  argued  that  neither  in  CiVy  of  Fn-ficric/o/i  v.  The  Queey^ 
(2)  nor  in  lim^ell  v.  The  (^ttet-n  (1)  was  the  item  No.  8  of  sect.  92 


(I)  7  App.  QtM.  829:   ante,  \:>\.  2, 
p.  12. 


{2)  «  Cau.  S.  C.  R.  5%  ;  antf.  vol. 
•>    11    '>7 
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roMjrrotl    to   (ir    coiisidorod,    .ind   th.-it    theroforo   thoir    l^onlnhips' 
jiiit  aiunt  in  UhshiU  v.  T/ic    Qh/'ch   (1)   ami    tliat   nf  tliis  omirt    in 
'['itii  of  t'retleridon  v.  The  (Jtieen   (2)  an'   open  to  roview  upon  tht> 
(|Ui'iti(iii  of  prohibition  now    under  coimidcration.      From   tlio   fact 
tliat  this  iti'ui  was    not  relicl  upon  in    ihoso  chhl's  it    may   fairly  l>o 
inf*-! red  tliat  it  never  was  considered  l)j'  the  courts  or  the  l)ar  to  be     AnouNKv 
applic'ablo.     The  jurisdiction  conferred  by  that  item   •ieem.s   to   be.        kokt'iiV 
tliat  of  ustablishinu' itnd  maintiiinini,' municipal  in.Htitutions.      Wluii      1))MINion. 
Mic  tramers  of  our  constitution  were  conferriu'^  upon  the  Provincial        «;i-7~r 
L  irislatures    exclusive    jurisdiction   to  make    laws   in    relation   to 
'   municipal   institutions   in   the  province,"    they   had   ni)  doubt  in 
view  municipal  institutions  such  as  existed  at  thi'  time  of  coiifeder- 
iitjoi),  but  this    item    No.  8,  sect.   !'li   says  notliiuL;  as  to  thi-  powers 
|'2L*4|    with    which  such   municipal   institutions    m  ly   be  invt^sted  ; 
that  seems  to  have   been  left  to   the  discretion  of  the  Provnicial 
Lei,'is!iitures  to  be    exorcised   within   the  limits  of  their  own  juris- 
diction, and  would  reasonably  cninprehend    within   sucli   limits  all 
such  powers  as   were    then    possessed   !>/   such    municipalities,  and 
whic.  were  essentially  necc^sur}'  to  the  ;4o(»d  wi-rkinc,'  of  su'li  insti 
tutioiis,    itv    l;ad  always    been   possessed    l»v  all    such   institutions. 
HS   tor  example   the    power   of    issuing    liconsi-H    t  >    the    iktsous 
to  be  ouL^aujed  in  the  traflic  in  inti>xi«-atiny  lifpioi   .  aiid   the   power 
of  reijulatini,'  the  manner  in    which  such  persons  should    carry  on 
the   trade   in   sho|i8,   saloons,   hotels   or   taverns,  which   as    bein^ 
matters  of  purely  provincial,  municipalanddouiesticch  uacter,  were 
suljject  to,  jurisdiction  over  which  was  intended  to    b.'    exchnively 
vested   in,   the  provincial    legislatures  ;  and   this   is   what    SiiUi  v 
Tliiii  /f/cf^r.s  (15)  decitles,  and  what  was  intended   to  bo  conveyed  by 
the  passage  from  my  judgment  in  that  case   which  was  cited  \>y  the 
learned  Counsel  who  argued    llie  present  case  upon   behalf  "f   the 
jirovince  of  Ontario  :   l)ut  a  special  power  only  then  recently  fnr  the 
first  time  conferred  upon  inuaii  ipalities  in  the  province   of  t'anatla, 
and  which  had  never  beeii   conferred  upon   mtniicipalities  in  any  of 
the  other  |trovince8  could  never  be   said  to  be   a  power  essentially 
necessiiry  to  the   good  working   of    such    institutions  :  such  jiower 
therefore  cannot   be  held    to  be  comprehended  in    item  S  of  that 
section. 

In  this  subject  is  invi'lved  the  particular  consideration  of  the 
last  of  the  <|Uestions  submittiid  to  us.  namely,  whether  th'-  IHth 
section  of  the  Act  of  the  legislature  of  Ontario,  5.'{  Vict.  c.  r»(»,  is, 


(l)  7  App.  Cas.  829  ;  ontc,   vol.  2,  (2)  3  Can.  S.  C.  R.  505  ;  .nitr,  v-.I. 

V   12.  2,  p.  27. 

(3)  11  Can.  S.  C.  R.  25  :  ante,  vd.  4.  p.  :m. 
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).s;ni  «)!■  IK  iioi.  ultra  vires.     The  juiiwlictitui  UHHiiiiutd  to  be  tixetc-iHi-d  liy 

the  niitjirio  Ir^inliiMire  in  thin  Hectioii  Ih  not  n  jiiriHdictidii  which  ia 
|'J*jr)|  fl)iiiiit'«l  ti)  he  ciiiifi  iii'd  tipoii  pKiviiuiiil  lt'j,'iril;iture»  ))>•  iiny 
thiiij;  ux|ire.s<«'(i  in  set-t.  '.•2  of  tlir  ItritiHh  North  America  Art,  but 
H  jmiHilictioii  '.vhieh  it  \n  contemleil  in  miplieilly  vedteil  in  tho 
<  Mitiirio  hi^lHlature,  liriHni^  from  tliu  fiiut  th^it  niunitipiilitieii  in  the 
l.itf  I'rovinuit  or  C'linuila  hint  iit  tlu'  tinn'  of  confcderHtion,  by  \irtiie 
•  if  Hpeeiiil  Ads  i-f  tlie  lo^^ishitiiH!  of  thiit  provincf,  |mi\vi'I'  to  pro- 
hil)ii,  by  liy  law.s  to  be  passcil  and  .uloptcd  in  tin-  inannir  pre- 
-ii-ribcd  by  thi-  spt-oiid  Aft,  the  sub'  by  retjiil  of  Hpiriliioiis  bipiors 
liwynn*'  .1      >*i'hiii    the    binitB    of    ilic    niuuicipiibty    passinj,'   siicii    by-laws,    a 

powei  whirh  was  n<'t  pimsessed  l)y  municipalities  in  the  piovinee  of 

k,  and   siiih    Acts   bein^ 
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lepealetl.  it  is  contended  ihut  the  h!i;isliit  uii'  of  <  hilario  has  juris 
diction  f..  revive  their  provisions.  'I'iiat  the  K'^iHlatiire  of  the  liitu 
Province  of  ("anadii  had  jurisdiction  to  |«ass  an  Act  in  pi-ohibition 
of  all  trathc  in  intoxii  atiiiL;  liipiors,  <ir  in  any  other  articde  of  trade, 
may  be  admit tol  to  be  uiii|Uestionable,  liut  I  ap|)iclu;nd  il  cannot 
.uimit  of  doubt  that  unler'H  the  |)rovinci)il  h-j^islatures  Imve,  all  of 
them,  under  their  new  constitution,  jurisdiction  to  pjiss  an  .\ct  de 
novo  for  the  |turpose  of  prohibitiii'.,'  absolutely  witlun  their  reapec- 
tive  jirovinces  tiie  sah;  of  intoxicating;  li(ptors,  the  legislature  of 
(*nt;iiio  luiH  no  special  jurisdiction  to  inve.it  municipalities  with 
such  I  power  by  jtas.sin},'  an  .Vet  purporting  to  revive  the  provisiona 
of  an  \i;t  pas»e<l  by  the  lej^islature  of  the  lute  Province  of  Canada 
within  it.,  juiisliction,  and  which  confi-rred  such  a  power  up<  n 
municipalities  of  the  said  late  Province  ol   ('anadii.       The  (|uestion 


therelore  involved  in  the  seventh  <|Ue»tion  is  precisely  the  sauH'  as 
that  involved  ni  the  tir,st  and  subsequent  ipiestioiis,  namely  :  Have 
jiroviucial  li-uislatures  of  the  confederacy,  under  theii  new  consti- 
tution, jurisdiction  to  uiaki-  laws  in  j)rohibilMn  >f  the  'ratles  of 
manufacturiii;..;,  of  importing,  "i  of  selliii!,',  spiiitriuus  liiptors  by 
wh'ilesiile  or  by  ret-;iil  ''. 

|22ti)  The  precise  history  of  the  iejfishit  ion  itciied  in  tlu-  iHth  section 
of  the  Ontatiit  Act,  .')U  V'ict.  e.  Hli,  and  i.p.m  which  ilie  lei^islature 
of  the  piovince  rest  the  juri.idiction  as.iumed  l)y  them  in  enactiiisj; 
th»'  |irovisions  of  tlial  section  is  as  follows  ;  The  leLjiKlutuie  of  rhi.' 
late  Province  of  Canada,  by  a  special  Act  passed  in  18(14,  L'7  Sc  2H 
Vict.  c.  IH,  conferred  power  upon  the  councils  of  muin'oipaiitu's  to 
pass  liyluws  in  jirohibition  of  tin-  sale  of  intoxi;  atinn  li(|Uors  within 
the  limits  of  the  iiiunicip.tlity.  suliject  to  ci^rtain  conditions  involv- 
ing.! t'le'  rtdoption  of    the  principle   of    what  is  called    local  option. 
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-oliilatctl  111  lHti(i  us  Hcc't.  :24*.>,  sul>-Ht>i-t.  i),  of  tlio  C(iiiHiili(lat(!(l  Muni 
I  i|.jil  Act,  viz.,  ii!»  Si  :«•  Vict,  c  fil.  Tlic  whuleuf  iIiIh  Hurt.  'J4!»  wiik 
cxpresijly  repniloil  by  hii  .\cl  of  t)u' Ontiirio  Lo^^riHlutitrt*  piiMaerl  in 
iHliU.  ',\'2  Vict,  r.  .'{2,  l»ut  itH  t«!riMH  weif,  i'itln  r  iiuulvfit*  iitly  or  hy 
ilfHi;,'!!,  ropoHtiMl  in  Hulcaect  .  7  of  ncct.  i>  of  tlic  liilttsr  Ait.  In  IH7I 
tlif  Loj^islrttiiif  of  <  Mitjirio  piLiHuil  iiiiotluT  .\tt,  .'{7  N'ict.  c.  .'Jii,  iii 
ti(uli'<l  "  An  .Act  to  iiiiiuikI  :iii<l  coiiHoluliitu  thu  law  foi  tlif  "  .sfilr  of 
ti  rnit'iitod  iiixl  Hpiritnoiis  lii|iiorM,"  jiihI  thi^cliy  the  .said  .\ct,  ii'2 
\  ict.  c.  .'{2.  Jijiil  .iiiotluT  Atf.  ;;•-'  Virt.  i:  2S,  and  also  an  .\i't,  ',W> 
Vict.  c.  4H,  inliiuU'd  '•  ,\n  Act  to  anmiid  tin-  Act.s  runpiitin}^  lavuin 
nnd  nlwip  liceiiMUH  '  wun-  wholly  ivpoaled,  and  now  |trovisionH 
wuru  uiiHCtud,  Itut  aiuoii;{  hii  li  proviHioiiH  tlicro  wuh  llotllill^  of  thu 
u.iture  of  tint  [iroviHioiiH  vvliicli  Iiad  huiMi  in  .sidi-Hoct.  7  '»f  sect.  <!  of 
tlioivpeaUd  .Act.. "52  Vicf.  c.  .'».'.  Init  in  lien  tlioiiiof  proviHion  was 
iiiudt!  for  iCL'tilutiny  ilu'  iaHUt*  of  lici-nm-H  for  tlin  cult*  of  intoxicating 
liipi  r-i  in  catli  iniinicipHlity  by  »ii  otii'cr  to  lu!  a|>poin(i'd  l)y  the 
Lii  utunaiit-(fovt'rnor.  to  bo  calU'd   "the  iHHUnr  of  liceiiHUM.  ' 

Now,  upon  and  from  and  aftur  tlie  paHsini;  of  this  .\(t,  tin-  only 
.1  illioiity,  if  any  tln-ie  w  ih,  which  inuiiicipaiitit'.s  in  tiic  I'rovin.c  of 
|'.i27|  Ontario  hnd,  or  could  claim  to  have,  ti>  paHS  a  by-law  in  pro 
hibilion  of  the  Bale  of  iiitoxicutin<{  liipiorH,  was  in  virtue  of  tin-  pro- 
\  iHii'iiH  oi  tilt)  abovi!  recited  Act  oi  the  Iciii-slatire  of  the  late  IVo- 
V  ince  of  (.\»n.»da.  27  iV  2H  Vict.  c.  IN,  of  1H(;4,  and  of  sect.  I2i>  of  tlie 
Kriii.^Ii  North  America  .Act,  lK(i7,  which  enacted  that  '•  Kxcept  an 
otlusrwifie  provided  by  this  .Act,  all  laws  in  fon  e  in  Canada,  Mova 
Sijotia,  or  New  ItruiiHwick  at  the  union  HJiall  coiitiniK;  in 

'hitario,  (,)ui'bei'.  Nova  Scoti.i  and  New  I{iun.swii;k  reHjiectively,  aH 
if  tlie  union  h  id  not  Iteeii  made  :  s.ibjuct  neverlhelesH  (except  with 
ittHpoet  to  Huch  as  are  enacted  hy  or  e.xist  under. Acts  of  the  Parliament 
Mt'tJi.at  i'.ritaiii,  or  of  the  I'arliaiiieiit  of  the  United  Kini,'dom  of 
•  ileal  Ihitain  ami  Ireland)  to  be  repealed,  aiiolishcd,  or  ;iltered  })y 
1  he  rarlianieiit  of  (.'anada.  or  byihe  h^yislature  of  the  resi)eitive 
province,  accordiny  to  the  authority  of  the  I'arliaiiii'nt  or  of  that 
l"i{iMlatuie  under  tliii«  .Act.'' 

It  h.'iim  then  only  in  virtue  of  this  Act,  27  <Si  2S  A'ict.  c.  IH,  that 
inunicipalilieH  in  the  I'loviiici'  of  Ontario  po.ssesss-d,  if  they 
po.st^e-.M'd,  tlu)  power  to  p.isH  by  lawH  in  prohiiiitioii  of  tlu'  .sale  of 
iutoxieatiiiif  li({Uor.s,  nuch  power  nniHt  iieci ssarily  abHoiutei}-  eeaso 
upon  ihi-  repeal  of  that  Act.  lint  in  1H7S  th.  DominiMii  I'arlia- 
iiieiil,  rej,'ardin}»  the  prohibition  of  the  .sale  of  into.\icatin'_'  litpiors 
to  lie  .1  subject  over  which  e.vcliisive  jiirisdiction  was  iMiifeired 
upon  till!  Parliament,  and  in  exeiciue  of  the  lighl  rewerved  to  I'ar- 
liaiiieiit by  Haid  8oct.  12{>  of  ih»-  I'.ritinh  North  America  Act,  pa.sse<l 
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the  CaiKiJii  Temperance  Act  of  1878,  whereby,  as  ia  recited  in  the 
said  18th  section  of  the  Ontario  Act,  53  Vict.  c.  56,  the  above  Act 
of  18G4,  27  &  28  Vict.  c.  18,  was  absolutely  repealed,  save  as 
regards  localities  where  the  Act  had  then  already  been  acted  upon, 
and  power  is  conferred  by  the  Act  of  1878  upon  all  electors  in 
every  municipality  in  every  province  of  the  Dominion  (qualified  and 
competent  to  vote  at  the  election  of  members  of  the  House  of  Coni- 
mon.s,  upon  certain  conditions,  and  in  adoption  of  the  principle  of 
[228]  local  option  to  prohibit  the  sale  of  intoxicating  litiuora  in 
every  municipality  adopting  the  provisions  of  the  Act.  This  Act, 
as  an  Act  of  prohibition,  has  been  held  l)y  the  Judicial  Committee 
of  the  Privy  Council  in  England  in  Itusaell  v.  The  Queen  (1),  and 
by  this  Court  in  City  of  Frederictun  v.  The  Queen  (2),  to  have  been 
within  the  jurisdiction  of  the  Dominion  Parliament  and  not  to 
have  V.een  within  the  jurisdiction  of  a  provincial  legislature  ;  the 
object  sought  to  be  attained  by  the  said  18th  section  of  the  Ontario 
Stritule,  5'i  Vict.  c.  5(5,  would  seem  to  be  to  re-open  the  question 
adjudicated  upon  in  those  cases,  and  mainly  upon  the  suggestion 
that  item  8  of  sect,  92  of  the  British  North  America  Act,  was  not 
considered  by  the  Judicial  Committee  of  the  Privy  Council,  or  by 
this  C'lurt  in  those  cases.  In  my  opinion,  there  is  nothing  in  this 
item  No  8  of  sect.  92,  or  in  any  part  of  the  British  North 
America  Act  which  calls  for  or  justifies  any  qualification  of  the  lan- 
guage of  their  Lordships  of  the  Privy  Council  as  above  cited  from 
their  judgment  in  Enssdl  v.  Thf  Qneeu  (1)  ;  and  the  principle 
established  by  thut  judgment  is,  in  my  opinion,  that  jurisdiction 
over  the  prohibition  of  the  trade  io  intoxicating  li([Uors,  whether  it 
be  in  the  manufacture  thereof,  or  tlie  importation  thereof,  or  the 
sale  thereof  either  by  wholesale  or  retail,  is  not  vested  in  the  pro- 
vincial legislatures,  but  is  exclusively  vested  in  the  Dominion 
Parliament.  If  the  provincial  legislatures  have  jurisdiction  to  pro- 
hibit absolutely  the  sale  of  intoxicating  liquors,  it  must,  I  think, 
be  admitted  that  they  have  like  jurisdiction  over  the  manufactur- 
ing, and  also  over  the  importation  thereof,  nay,  more,  as  the  Act 
gives  them  no  more  jurisdiction  over  the  prohibition  of  the  exer- 
cise of  one  trade  than  another,  they  would  equally  have  jurisdiction 
[229]  to  prohibit  the  manufacture  of  tobacco,  cigars,  &c.,  the 
importation  of  opium,  and  the  manufacture,  importation  and  sale 
of  any  other  article  of  trade,  and  so  in  fact  they  would  have  that 
sovereign  legislative  jurisdiction  over  every  trade,  and  over  those 


(I)  7  App.  Caa.  829 ;  ante,  vol.  2, 
p.  12. 


(2)  3  Can.  S.  C.  R.  505  ;  ante,  vol. 
2,  p.  27. 
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general  subjects  in  whicli  tho  people  of  the  confederacy,  as  a 
whole,  are  interested,  and  thus  the  main  object  which  the  authors 
and  founders  of  the  confederacy  had  in  view  in  framing  the  terms 
and  provisions  of  our  constitution  as  to  the  distribution  of  legisla- 
tive jurisdiction  between  the  Dominion  Parliament  and  the  legisla- 
tures of  the  provinces  would  be  defeated.  In  addition  to  the 
ground  upon  which  their  Lordships  of  the  Privy  Council  proceeded 
in  RiiHsdl  V.  The  Qnopii  (1),  this  Court  held,  as  already  observed, 
in  Citii  of  FreAeridoH  v.  The  Queen  (2),  that  exclusive  jurisdiction 
<ner  the  pi'ohibition  of  the  sale  of  spiritu(jus  liquors  which  was  the 
subject  matter  of  legislation  in  the  Canada  Temperance  Act  of 
187^^,  was  a  subject  placed  expressly  under  the  exclusive  jurisdic- 
tion of  the  Dominion  Parliament  by  sect.  01,  item  1.'.  of  tho 
British  North  America  Act.  That  judgment  has  never  been 
reversed,  nor,  in  my  opinion,  shaken,  and  while  it  stands  unre- 
versed by  superior  authf.'rity,  I  consider  this  court  to  bo  bound  by 
it.  If  ever  it  should  be  reversed,  it  will  in  my  opinion,  bo  a  mat- 
ter of  deep  regret,  as  defeating  the  plain  intent  of  the  framers  of 
our  constitution  and  iai perilling  the  success  of  tlie  scheme  of  con- 
federation. 

Upon  the  whole,  then,  in  answer  to  the  several  questions  sub- 
mitted to  us,  1  am,  for  the  reasons  above  statod,  of  the  opinion 
that  upon  principle — that  is  to  say,  upon  the  true  construction  of 
the  British  North  America  Act,  1867,  apart  from  all  authority — 
and  upon  authority,  that  is  to  say,  upon  the  authority  of  the  judg- 
[2oO]  ment  of  the  Privy  Council  in  Russell  v.  The  Qnee}!,  (1),  apart 
from  City  of  Frrderidon,  v.  The  Queeti  (2),  and  upon  the  authority 
of  the  judgment  of  this  court  i  j  Citii  of  Fiedericton  v.  The  Queen  (2), 
apart  from  Rnis.ell  v.  The  Queen  (1),  the  several  questions  submitted 
til  us  in  this  case  must  be  all  answered  in  the  ne'j;ative. 

Sk;  OEWiCK,  J.  :  — 

A  study  (if  wects.  91  and  92  of  tht.'  British  North  America  Act 
leads  one  to  the  conclusion  that  the  following  |)roi)08iti  >n  may  be 
safely  adopted  as  a  canon  of  construction,  viz.  :-— 

Wlion  a  general  subject  is  assigned  to  one  legislature,  whether 
federal  or  provincial,  and  a  particular  subject,  forming  part  or 
carved  out  of  thai  general  subject,  is  assigned  to  the  other  legisla- 
ture, the  exclusive  right  of  legislation,  in  respect  to  the  pirticular 
subject,  is  with  the  latter  legislature.  For  example,  Parliament 
has  marriage,  but  the  legislatures  have  the  solemnization  of  n?.ar- 
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riat(e.  On  that  subject  they  are  paramount  and  supreme.  So,  ton, 
the  legislatures  have  '*  property  and  civil  rights,"  words  in  them- 
selves as  wide  alin<  at  as  the  whole  Held  of  legislation  ;  but,  pur- 
celled  out  from  that  wide  Held,  Parliament  has  a  number  of 
particular  and  specific  subjects  where  it  likewise  is  paramount  and 
supreme.  Among  them  is  "  the  regu'atinn  of  trade  and  com- 
merce." So  far  Parliament  has  complete  and  exclusive  jurisdiction 
as  to  that.  But  we  have  to  go  farther.  We  have  to  turn  again  to 
sect.  J)2,  and  we  find  that  " -^hop,  saloon,  tavern,  auctioneer,  and 
other  licenses."  a  subject  carved  out  of  "  trade  and  commerce,"  is 
given  to  the  legislatures.  If  the  principle  above  enunciated  is 
sound,  then  Parliaiiient  can  only  regulate  the  licjuor  trade  or  legis- 
late in  respect  to  it,  subject  t  >  the  paramount  and  controllirg 
right  of  the  local  legislatures  in  respect  to  liquor  licenses  for 
[231]  revenue  purposes.  The  enumeration  and  assigning  of  the 
particular  subject  to  the  one  body  overrides  and  controls  the  other 
body,  although  charged  with  the  general  subject,  and  that,  too. 
without  reference  to  the  (juestion  of  subordination  or  co-ordination 
between  the  two  bodies. 

Another  principle  of  construction  in  regard  to  the  British  Nt)rtli 
America  Act  must  be  stated,  viz.,  it  being  in  effect  a  constitutional 
agreement,  or  compact,  or  treaty,  betv.^een  three  independent  com- 
munities or  commonwealths,  each  with  its  own  parliamentary 
institutions  and  government,  effect  must,  as  far  as  possible,  e 
given  to  the  intention  of  these  communities  when  entering  into  the 
compact,  to  the  words  used  as  they  understood  them,  and  to  the 
objects  they  had  in  view  when  they  asked  the  Imperial  Parliament 
to  pass  the  Act.  In  other  words,  it  must  be  viewed  from  a  Cana- 
dian standpoint  Although  ;ui  Imperial  Act  to  interpret  it  cor- 
rectly, reference  may  be  had  to  the  phraseology  and  nomenclature 
of  prc-confederation  Canadian  legislation  and  jurisprudence,  as 
well  as  to  the  history  of  the  union  movement  ai)d  to  the  condition, 
sentiment,  and  surroundings  of  the  Canadian  people  at  the  time. 
In  the  British  North  America  Act  it  was  in  a  technicril  sense  only 
that  the  Imperial  Parliament  spoke  ;  it  was  there  that  in  a  real 
and  substantial  sense  the  Cauiidian  peo-  le  spoke,  and  it  is  to  their 
language   as  they  understood  it,  that  effect  must  be  givun. 

Can  a  local  legislature  absolutely  j)rohibit  the  traffic  in  intoxi- 
cating liquors  ?  That  is  the  substantial  ([uestion  before  us.  The 
correct  si'lution  of  the  problem  is  largely  atfected  (although  not 
concluded)  by  the  meaning  that  is  to  be  given  to  the  words  "  the 
regulation  of  trade  and  conmierce  "  insect.  91.  That  these  words 
in  their  plain  and  ordinary  meaning  are  wide  enough  to  include  the 
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[232]  liquor  traffic  is  umniestioned  ;  the  making  of  liquor,  its  sale, 
that  is  a  trade  or  business,  the  dealing  in  it,  the  buying  and  selling 
(if  it  for  purposes  of  profit,  that  is  connnerce.  But  was  this  par- 
ticular trade,  the  liquor  business,  intended  to  be  included  in  the 
general  words  ?  That  is  the  question.  And  as  1  have  already 
su<;gestecl,  the  true  answer  is  to  be  sought  not  so  much  from  the 
rules  of  statutory  construction  laid  down  in  the  text-books  in 
regard  to  ordinary  enactments,  as  by  reference  to  provincial 
statutes  and  jurisprudence  at  the  time  of  the  union,  and  to  the 
circumstances  under  whicli  that  xmion  as  well  as  its  )Kirticular 
character  took  shape  and  form. 

It  was  in  186t  that  the  Quebec  convention  was  held.  Upper  and 
Lower  Canada,  Nova  ^'cotia,  New  Brunswick,  Prince  Edward 
Island  and  Newfoundland  were  represented.  The  Quebec  resolu- 
tions were  passed,  and  these  resolutions  having  been  adopted  by 
the  three  legislatui-es  of  Canada,  Nova  Scotia  and  New  Brunswick 
funned  the  basis  of  the  Union  Act  of  18G7.  The  unio  ,  as  a  federal, 
not  a  legislative  union.  The  Knglish-speaking  provinces  (consider- 
ing Upper  Canada  as  a  province)  were  in  the  main  in  favour  of  a 
legislative  union  ;  but  Lower  Canada,  proj)prly  tenacious  of  "  its 
language,  its  institutions  and  its  laws,"  secured  as  they  had  been 
by  international  treaty  and  Imperial  enactment,  desired  a  provin- 
cial legislature  in  or.ler  to  the  perpetuity  of  these  rights,  rights 
which  it  was  tlnnight  might  be  invaded  were  they  to  be  left  to  the 
mercy  of  a  sovereign  and  untrannnelled  legislature,  the  large 
majority  of  which  would  necessarily  belong  to  the  English-speaking 
race.  And  so  the  question  was,  a  federal  union  or  norr^  at  all. 
That  being  decided,  the  (juestion  of  distribution  of  powers  arose. 
To  what  powevi  shall  tlie  Federal  I'arliament  succeed  ;  what 
[233 1  powers  sliall  the  i)rovinciiil  legislatures  retain  i  The  Ameri- 
can civil  war  was  just  closing,  a  conflict  which,  from  a  legal  stand- 
point, had  its  origin  inailispute  as  to  the  constitution  of  the  United 
Sta'cs.  the  ([uestion  of  State  riyhts  ;  that  controversy  was  not  to 
be  a  ground  of  strife  in  the  new  iiarion,  and  so,  first  and  foremost, 
it  was  agreed  that  the  cwntral  rarluuuent  was  to  have  plenary 
legislative  authority,  .-uid  that  tlie  I'cal  legislatures  should  have 
jurisdiction  over  such  subjects  alone  as  were  expressly  enumerated, 
and  in  terms  assigned  to  tliem.  I  have  saul  that  the  Lower  Can- 
adiui  delegates  were  determined  to  mai/itain  their  peculiar  institu- 
tions by  means  of  a  local  legislature  ;  but  they  were  none  the  less 
the  central  au  " 
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ori'^iii  or  religion.  Now  the  English  criniinal  law  was  tl)«  law  of 
Lower  Canada  ;  it  had  become  part  of  tliat  law  in  1704  ;  and 
Lower  Canada  was  satisfied  with  it.  It  would,  therefore,  be  the 
common  heritage  of  the  new  Dominion,  and  by  common  consent  it 
was  yiiven  as  a  subj'ict  of  jurisdiction  to  the  central  Parliament. 

Tlien,  too,  the  Lower  Canadian  legislature  and  people  lia<i  long 
previously  adopted  of  their  own  free  will  the  general  principles  of 
Flnglish  commercial  law.  As  early  as  25  Geo.  IIL,  they  had  made 
the  laws  of  England  the  rules  of  evidence  in  all  connnercial  ma» 
ters.  They  had  adopted  practically  without  variaticm  the  Englisii 
law  respecting  bills  of  exchange  and  promissory  notes,  j)artnership-'. 
the  limitations  of  actions  in  commercial  ca.ses,  and  even  the 
.statute  of  frauds.  In  ]8()4  they  had  accepted  a  general  law  of 
bankruptcy,  limited,  however,  to  trader.s  only,  and  had  previously 
adopted  the  practici^  of  tJ'.e  English  oouits  in  the  trial  of  couuner- 
[234]  cial  cases.  Commerei-il  law  was  not  in  that  class  of  "  institu- 
tions and  laws  "  which  they  regarded  as  i)eculiarly  their  own.  and 
they  wei'O  willing  and  anxious,  seeing  how  the  future  progress  and 
pro8j)erity  of  tiie  country  wouKl  largely  depend  upon  its  trade  and 
commerce,  upon  the  growth,  manufacture,  and  interchange  of  c(jm- 
modities  throughout  the  whole  Dominion,  irrespective  of  and 
untrammelled  by  i)rovincial  Ixtundaries  or  provincial  enactments, 
that  the  Federal  Parliament  should  alone  legislate  in  respect 
thereto,  so  that  as  there  would  be  a  connnou  criminal  law  through- 
out Canada  there  should  be  a  common  conmiercial  law  as  well. 
And  that  was  in  fact  the  common  aim  and  object  of  all  the  pro- 
vinces. But  how  give  expression  to  this  aim  (  Tn  making  that 
clear  what  form  of  words  should  be  used  '?  A  (juestion  not  ditHcult 
of  solution. 

Five  years  previously  the  statute  law  of  tlie  then  Provii  oe  of 
Canada  l;iid  been  revi-sed,  consolidated,  and  classified  in  three  vol- 
umes, one  volume  containing  the  statute  law^  common  to  (he  unired 
province,  the  others,  the  statute  law  applicable  exclusively  to 
Upper  aiul  Lower  Canada  respectively.  This  revision  and  classifi- 
cation, the  work  of  the  most  eminent  jurists  in  the  province, 
became  b}'  Act  of  Parliament  the  statute  law  of  the  country ,  the 
classification  having  the  same  legal  force  as  the  statutes  chosified, 
just  as  if  there  had  been  a  substantive  enactment  to  the  eftVct  that 
thereafter  in  Canadian  legislation  the  specification  of  a  general  sub- 
ject in  the  general  classification  should  include  all  the  specific  and 
particular  subjects  enumerated  under  that  specification. 

Reading  this  classification  in  the  three  volumes  referred  to,  and 
comparing  it  with  sects.  91  and  J)2,  indubitable  evidence   will  be 
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found  that  the  compilers  of  the  Quebec  resolutions  were  largely 
aided  by  the  work  of  ISiO,  in  the  selection  of  words  by  wliich  the 
[235]  distribution  of  powers  was  described.  The  binguaire  of  a  1  irije 
proportion  of  the  45  eniimer.ited  s  ibjects  is  substantially  iden- 
tical with  the  language  of  the  classification  in  the  Canadian 
consolidation 

Now,  let  us  examine  this  classification.  In  tli':'  Con.solidated 
Statutes  of  Canada  the  whole  .subjtct-matter  .)t  legislation  is 
divided  into  11  titles,  of  which  "  tntie  and  conunerce  "'  is  the  4th. 
Under  this  title  are  included,  among  other  subjects,  navigation, 
inspection  laws  in  relation  to  lumber,  flour,  beef,  ashes,  fish, 
leather,  hops.  &c.,  weights  and  measures,  banks,  promissory  untes 
and  bilh  of  exchange,  interest,  ajeuts  limited  part:>er8hijis.  .wid 
pawnbrokers.  In  the  Consolidat-?*!  Stttutrs  of  Upper  Canida, 
under  "trade  Jind  commerce,"  are  included,  among  other  subjects, 
commercial  law  written  promises,  chattt-l  mortgages  and  trading 
and  other  companies.  And  in  the  Ct.nsolidated  Statutes  of  Lower 
Canada  under  the  same  desig...ition  of  "  trade  and  commerce  "  are 
included  the  inspection  of  butter,  the  measurement  and  weight  of 
coals,  hay  and  straw,  parcnershsj.s.  the  limitation  of  actions  in  com- 
mercial cases,  and  the  Statute  <<f  Frauds. 

Let  us  turn  now  to  N"va  Sc<)tia  :  a  few  weeks  bef<ire  the  con- 
vention in  Quebec,  the  Nova  Scotia  legislature  had  passed  the 
Revised  Staiute-i  of  Nova  Scotia  (third  series)  divided  as  in  the 
case  of  Canada  into  p,irts.  ti'.lt^j  and  chapters.  One  of  the  titles  is 
"  nf  the  regulation  of  trade  in  certain  cases,"  and  under  it  are 
among  others,  the  following  subjects  : — Partnerships,  factors  and 
agents,  bills  of  exchange,  currency,  mills  and  millers,  regulation 
anfl  inspection  of  merohandise  and  weights  and  measures.  This 
classification  was  practically  the  Siime  in  the  first  revision  in  18ol, 
so  that  for  at  least  thirteen  years  the  expression  *' ri-gulation  of 
trade"  had  no  uncertiin  meaning. 

In  the  Revised  Statutes  tf  New  Brunswick  of  1854  Mure  was 
[236]  practically  the  same  classification.  Under  "  the  regulation 
of  trade  in  certain  cases  '  were  included  statutes  relating  to 
lime,  bark,  flour,  weights  and  measures,  and  lumber,  the  Interpre- 
tation Act  (rap.  161  sect-  35  enacting  that  parts,  titles,  etc.,  should 
be  deemed  as  parts  of  the  statutes. 

It  will  be  observed  that  in  no  case  is  reference  made  to  the  liquor 
traflSc  under  "  trade  and  commerce  "  or  *'  the  regulation  of  tiade. " 
In  the  Canadian  consolidation  it  is  placed  under  "'revenue  and 
finance"  (sub-head)  "Provincial  duty  on  tavern  keepers."  In 
the  Upper  Canada  cascjlid-^tion  it  is  referred  to  in  the  Municipal 
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Act  (cap.  54,  1860),  and  in  two  ways  ;  first  under  the  head  of 
"shop  and  tavern  licenses."  and  secondly  under  the  head  of  "pro- 
hibited sale  of  spirituous  liquor.i."  In  the  Lower  Canada  consoli- 
dation it  is  referred  to  under  "  fiscal  matters."  In  tlie  Nova 
Scotia  revision  under  "the  public  revenue,"  the  Revised  Statutes 
of  New  Brunswick  contaiiunt,'  no  chapter  regulating  the  liquor 
tratlic. 

Now,  we  have  here,  I  think,  a  clear  indicatinn  of  what  at  the 
time  of  confederation  the  Canadian  people  and  legislatures  under- 
stood til  be  included  within  the  word.s  "trade  and  commerce.  ' 
They  included,  unquestionably,  the  carrying  on  of  particular  trades 
or  businesses,  and  I  think  commercial  law  generally.  The  actual 
lei/islation  under  "trade  and  commerce"  in  regard  to  certain 
staple  articUs  of  commerce  such  as  bread,  fish,  coals,  etc.,  indicates 
that  any  otiier  legislation  in  the  same  line  respecting  any  other 
article  of  commerce  would  come  under  the  same  description,  so  1 
take  it  that  the  regulation  of  the  liquor  traffic,  whether  by  licens- 
ing it  or  prohibiting  it  altogether,  has  to  do  with  "trade  and 
commerce." 

Such  being  the  state  of  the  existing  legislation  and  the  view  that 
the  different  legislatures  had  of  the  all-inclusiveness  of  the  phrases 
[237]  "trade  and  commerce"  and  "regulation  of  trade,"  what 
better  collocation  of  words  could  be  used  for  the  purpose  of  makin^f 
it  cl»;ar  that  Parliament  was  to  have  exclusive  jurisdiction  in  all 
matters  relating  to  trade  and  relating  to  commerce,  including  the 
iuiportation,  manufacture  and  sale  of  all  kinds  of  commodities, 
than  that  combination  of  the  two  phrases,  the  one  from  the  sea- 
board, the  other  from  the  inland  provinces,  to  be  found  in  sact.  91, 
"  the  regulation  of  trade  and  commerce  ^ "  And  the  words  having 
that  meaning,  having  been  placed  there  for  that  obj^ect,  are  we  not 
bound  to  give  them  the  intended  effect  'I 

I  am  not  attempting  to  even  criticise  the  correctness  of  the  con- 
clusion to  which  their  Lordships  of  the  Privy  Council  came  in 
Citizens'  Instirance  Co.  v.  Prw.sows  (1).  I  may  be  permitted  how- 
ever, with  all  deference  to  suggest  that  some  of  the  considerations 
to  which  I  have  referred  were  not  presented  to  their  Lordships 
when  the  effect  of  the  words  under  review  was  being  discussed. 
All  I  suggest  is  that,  inasmuch  hs  the  British  North  America  Act 
was  an  Act  materially  afie<  ting,  modifying,  repealing  pre-existing 
Canadian  statute  law,  and  revolutionising  the  constitution  of  the 
component  provinces,  in  interpreting  that  Act  I'eference  may  and 

(2)  7  A  pp.  Gas.  !)6,  112 ;  ante,  vol.  1,  pp.  205,  277. 
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aiMt  bo  hiA  to  provincial  statute  law,  rather  than  f>  luiperial  stuute 
Uw,  and  that,  whore,  as  in  the  present  case,  the  coii.stitu'ioi.aj  Act 
Bset  a  phrase  which  for  years  had  had  a  well  iletined  meaning  in 
Canadian  legislation,  that  is  the  meaning  which  should  be  given 
lo  it  when  used  in  that  Act 

And  1  have  this  further  observation  to  make.  The  judgment 
referred  to  contains  the  following  ; — ''If  the  words  (trade  and 
•oranierce)  had  been  intended  to  have  the  full  scope  of  which  in 
Iheir  literal  meaning  they  are  susceptible,  the  specific  mention  <  f  sev- 
[238]  oral  of  the  other  classes  of  subjects  enumerated  in  sect.  91 
would  have  been  unnecessary  ;  as,  15,  banking  ;  17,  weights  and 
measures  ;  18,  bills  of  exchange  and  promissory  notes  :  19,  interest  ; 
ami  even  21,  bankrujjtcy  and  insolvency." 

Now,  circumstances  existing  in  Can  .la,  the  then  ."fate  of  juris- 
prudence, for  example,  rendered  it  wi.se,  if  not  absolutely  necessary, 
that  the  classes  just  reft-rred  to  should  be  specifically  mentioned. 
The  provinces  had  "  i>roperty  and  civil  rights  "  given  them.  In 
one  phase  or  another,  almos!.  every  enactment  in  some  way  affects 
property  and  civil  rights  ;  the  raison  d'etre  of  ct)n8tituted  society, 
the  motif  of  the  social  contract,  is  the  protection  oi'  property  and 
«ivil  riv'hts.  Criminal  law,  fiscal  law,  commercial  law,  in  fact  all 
law  at  some  point,  or  in  some  way,  touches  or  affects  property  and 
civil  rights.  Leave  out  several  of  the  subjects  mentioned  in  sect. 
92,  and  there  would  have  been  u  perpetual  conflict  between  "  pro- 
perty and  civil  rights  "  on  the  one  hand,  and  many  of  the  enumer- 
ated subjects  of  sect.  91,  on  the  other  ;  so  wisdom  sugs^ested  ex 
abundanti  cautela  what  was  done. 

Besides,  in  Lower  Canada,  there  had  been  a  long  course  of  juris- 
prudence as  to  what  constituted  "a  commercial  matter."  Some 
busine-'-s  transactions  were  held  to  be  commercial  matters,  others 
not.  In  a  dispute  between  an  ofticer  of  the  British  army  and  his 
wine  merchant,  a  promissory  note  given  for  a  wine  bill  was  held  to 
be  a  non-commercial  matter.  So,  I  suppose,  interest  on  such  a 
note  would  be  held  to  be  non-connnercial.  Nor  would  the  case  be 
altered  if  the  note  were  discounted  at  a  bank.  All  these  ijuestions, 
and  difficult  and  important  many  of  them  have  been,  were  wisely 
eniied,  so  far  as  the  constitution  was  concerned,  when  banking, 
bills  and  notes  and  interest  were  expressly  given  to  the  Domin- 
[239]  ion.  So,  too,  with  weights  and  measures  the  duty  of  making 
by-laws,  or  enforcing  statutes  in  respect  to  weights  and  measures 
was  in  some  cities  and  provinces  under  municipal  control.  The 
<luestion  would  be,  is  this  subject  a  "matter  of  trade  and  com- 
merce," or  a  municipal  matter  ?     Its  insertion  in  sect.  91  settled 
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it.  And,  lastly,  as  to  bankruptcy  and  insolvency.  This  subject 
wii8  wisely  inserted  in  sect.  91  in  view  of  the  fact  already  pointed 
out,  that  in  Lower  Canada  bankruptcy  legislation  applied  to  traders 
only  (the  phrase  ''insolvent"  being  limited  in  its  use  to  non- 
traders)  ;  and  in  view,  too,  of  the  further  fact  that  in  the  juris- 
prudence of  the  Fii.tel  States,  wlioio  the  constiuitiou  yave  "the 
matter  of  bankruptcies'"  t<>  C<)ii,tjreB.H,  it  was  held  that  "insolvincy" 
belonged  to  the  State  Legislatures  Tlie  insert iun  of  both  in  sect. 
91.  settled  for  Canada  that  parti  ular  question. 

I  have  ventured  to  mRke  thes.-  observations  merely  with  the  view 
of  inviting  further  consideration  and  inveatigani>n  as  to  the  proper 
functions  and  jurisdiction  of  the  fed.-ra"  autlioiities  in  regard  to 
"trade  and  comniei'ce,'  and  to  the  line  of  delimitation  between  that 
siibjeut  and  "  prop-rty  and  civil  rights." 

Assuming,  however,  that  the  prohibition  of  the  liquor  trafhc  is  a 
matter  of  "trade  and  commLice,"  the  quo-<tion  is  not  ended. 
•*  Pro[)erty  and  civil  riu'ht.s  "  i.s  controlled  by  the  "regulation  of 
trade  and  commerce,"  but  is  there  anything  in  sect.  02  which  con- 
trols or  modifies  "trade  and  commerce?"  In  my  view  there  ia 
much.  First,  there  is  "direct  taxation  within  the  province  in 
order  to  the  raising  of  a  revenue  f' r  provincial  purposes,"  That 
involves  the  right  of  taxing,  even  unto  death,  institutions  incor- 
porated under  Dominion  law  (as  was  decided  by  the  Privy  Council 
id  the  I.amhe  Case  (1),  such  institutions  obtaining  corporate  rights 
in  all  cases  excepting  banks,  not  beciuse  of  any  express  power* 
[240)  given  tfi  Parliament,  but  either  under  "trade  and  com- 
merce "  or  under  its  general  authority  to  legislate  in  respect  to 
"peace,  order  and  good  government,"  it  being  clear  that  the 
legislatures  may  incorporate  such  companies  as  are  formed  for 
provincial  objects  only  (article  11). 

Secondly,  there  is  (article  9)  "shop,  saloon,  tavern,  auctioneer, 
and  other  licenses  in  order  to  the  raising  of  a  revenue  for  pro- 
vincial, local,  or  municipal  purposes." 

The  effect  of  this  article  i.s  practically  to  give  the  regulation  of 
the  liquor  traffic  to  the  legislatures. 

So  long  as  such  regulating  legislation  has  as  its  main  object  the 
raising  of  revenue,  it  may  contain  all  possible  safeguards  and 
restrictions  as  at?cillary  to  the  main  object,  the  effect  of  which  may 
be  to  repress  drunkenness,  and  promote  peace,  order,  and  good 
government  generally.  If,  however,  a  fair  examination  of  an  Act 
purporting  to  be  of  this  kind  leads  inevitably  to  the  conclusion  that 
the  object  of  the  Legislature  in  passing  it  was  not  the  raiding  ol 

(1)  12  App.  Cas.  575  ;  ante,  vol.  4,  p.  7. 


IMUVV    COUNCIL. 


.S5a 


good 
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purjKJse,  but  the  suppression  ol'  the  trafhc  altogether  ;    in  other 

words,  that  it  was  intended  to  be  not  regulative  but  prohibitory. 

such  an  Act  will  find  no  sui)j)ort  for  its  validity  from  this  article. 

(I  will  presently  inijuire  whether  that  support  can  be  found  elsi 

where.^     And,  a  fortiori,  the  legislatures  cannot  under  this  article     ArroHNET- 

l>a88  an  Act  of  absolute  prohibition,  for  that  would  be  in  direct       kok  thk^ 

conflict  with  the  expressed  object  for  which  the  power  was  solely      L'omimon. 
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The  destruction  of  the  traffic  would  entail  the  destriiction 
of  the  revenue,  not  the  raising  of  it. 

Except  for  the  deci.ion  of  the  Judicial  Connnittee  in  MnKtll  v.  Se(Uewick    J. 

Tht  Qwen  (1)  (the  Scott  Act  case),  much  might  be  said  t  >  favour  

[241]  the  view  that  the  right  of  ihe  leLjisIatun  j  to  re^julate  the 
liquor  traffic  for  revenue  purposes  was  unlimited,  and  could  not  be 
taken  away  by  virtue  of  anything  in  sect.  91,  whether  "peace, 
order  and  good  government,"  or  ''trade  and  commerce,"  or  even 
"  the  criminal  law  ;  '  that  the  central  parliament  could  not,  by 
virtue  of  jiny  of  its  i)nweis,  destroy  a  sjtecial  power  given  to  the 
local  legislatures  for  a  special  and  paiti<.ular  purpose,  and  that  the 
Scott  Act  itself  was;  an  infringement  of  the  ])ruvincial  ri:;hts. 

It  iiii^iht  be  urged  that  neither  bo  iy  could  of  itself,  by  virtui-  of 
its  given  powers,  puss  i  prohibitory  law,  but  that  independent 
legislation  on  the  pait  of  both  would  be  necessary,  the  Dominion 
passing  an  Act  prohibiting  the  traffic  in  so  far  only  as  it  had  a  right 
to  ppjliibit  it,  but  reserving  to  the  provinces  tiie  fullest  and  freest 
right  under  article  9  to  raise  revenue  from  it,  and  the  provinces 
thereupon  passing  legislation  .ibrogating  the  license  system,  and 
surrendering  their  right  to  revenue  from  it. 

The  theory  that  if,  under  our  constitution,  one  body  cannot  pass 
an  Act  upon  any  given  subject  the  other  necessarily  can  is  a  fallacy. 
A  subiect  may  be  so  composite  in  its  character,  may  be  formed  of 
one  or  more  elements  assiiiiied  to  the  one  legislature  and  of  one  or 
more  element"  assigned  to  the  other,  that  neither  one  can  effectu- 
ally deal  with  the  combination.  For  example,  neither  legislature 
could  pass  an  Act  abolishing  direct  taxation  for  municipal  purposes 
and  authorizing  the  raising  of  revenue  by  means  of  octroi,  or 
imposts  upon  all  goods  coming  in  throiigh  the  city  gate",  or  an  Act 
authorising  a  province  to  raise  and  collect  its  revenue  by  indirect 
taxation.  This  disability  is  a  necessary  incident  of  the  federal 
system,  and  if  it  is  to  be  got  rid  of,  that  can  only  be  effected  by 
abolishing  the  system  itself. 


22 


(1)  7  App.  Cas.  829 ;  ante,  vol.  2,  p.  12. 
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[242]  Tho  view  which  hits  proHsecl  itself  upon  my  mind  i.s  that 
pmhihition  iiwiy  hi;  a  ipiestidn  (tf  that  charactijr,  but  as  it  was  n(»t 
.so  hu'd  in  linnHell  v.  Tin  (Jtiaci,  (1),  and  a.s  it  dues  imt  suhHtantially 
atlect  the  result  of  this  referonco,  [  tako  it  for  granted  that  the 
fall.tcy  to  wliicli  I  luivo  referred  ia  not  lui  element  in  the  present 
casf 

The  (piustii'ii  now  arisfs  :  Is  the  general  rigiit  >>!  the  Federal 
Parliament  to  lei,'islate  in  regard  tn  the  liijuor  trathe,  furtlier 
restrainetl  hy  .irtiele  S  of  sect-.  92,  "municipal  institutions  in  tlie 
province."  In  otliei'  wnrdH.  can  a  provincial  lei^'ialature.  by  virtue 
of  tliat  article,  ah.solutely  prohiliit  the  tralHc  ' 

At  the  time  of  the  union  tiie  TroviDce  of  (,'auada  had  i^iveu  io 
niunioipalitie.s  in  both  sections  the  right  of  pis.sing  by  laws  pro- 
hibiting the  sale  of  lii|U.'r.  In  that  ]irovince  there  was  also  then 
in  force  an  Act  hnown  as  tin  "  Duiikin  Act,"  an  enactment  similar 
in  scope  and  object  to  the  [)resent  Canada  Temj>erance  Act,  tlie 
jiriiiciple  of  loral  option  being  allowed  to  operate  to  its  fullest 
extent.  But  neither  in  Nova  Scotia  nor  New  Brunswick  (as  1 
understand  the  'acts)  did  local  option  prevail.  It  ia  true  that  an 
a[ij'licant  for  license  had  to  comply  with  certain  conditions  one  of 
them,  in  Nova  Scotia,  being  that  his  application  had  to  be  accom 
pained  by  a  petition  from  a  tixed  proportion  of  the  ratepayers  of 
the  locality.  To  that  extent  oidy  did  local  option  (if  that  is  local 
option)  exist. 

8uch  was  then  the  state  of  the  law,  but  some  liistorical  facts  may 
also  be  mentioned  as  having  relation  to  the  matter.  The  question 
of  ])rohibition  had  then  for  years  been  a  vital  political  ((uestion  in 
the  Maritime  Provinces  ;  the  public  nund  had  been  in  a  perpetual 
state  of  turmoil  about  it,  the  ablest  .statesmen  of  the  time  had  been 
in  public  antagonism  over  it  ;  elections  had  been  won  and  lost  upon 
[243]  it.  For  two  suocessive  years  prohibitory  legislation  had  been 
introduced  in  the  Nova  Scotia  Legislature,  and  a  Bill  of  that  char- 
acter was  on  one  occasion  successfully  carried  through  the  Lower 
House.  In  New  Brunswick  a  prohibitory  law  had  actually  passed 
and  remained  in  operation  for  a  year.  It  was  then  repealed  with  a 
I'eversion  to  license  law.  Such  then  was  the  attitude  of  the  public 
mind  in  two  of  the  three  confederating  provinces  at  the  time  of  the 
union. 

What  meaning  then  is  to  be  given  to  "  municipal  institutions  in 
the  jirovince  ?"  Three  answers  may  be  advanced.  First,  it  may 
mean  that  a  legislature  has  power  to  divide  its  territory  into  defined 


(1)  7  App.  Gas.  829  ;  ante,  vol.  2,  p.  12. 
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arcnH,  oonstir lite  the  inhiiV)it;iut8  !i  iiiiiiiici.nl   curporjitimi.  or  com-  js'.tti 

niuiiitv.  'iive  t  1  the  ''••vfTnitit'  bodies  nr  oHicors  of  such  corpora-  .    ~~ 

tions  or  coinimiriitica  iil!  .mieli  powors  as  iire  iiihetvutly  inuident  to  (Jk.vk.mai. 
nr  ussentuHy  noccwiify   for  tlieir  oxistunce,  t^rowth  and  develon-        .  ''"•'" 
iijont,  iV'.a  cciiHT  ui)on  tlieiii  :is  wcA   nil  such   nuthority  jind  juris-  ,■ 

■lictiiiu  lis  il  in.iv  liiMfiiUv  do  under  uiiy  oi    !^he  eimmeriited  articloM  ArrohNKV- 

„,,  .         ,  .  ,,  ,,         .  GENKliAl, 

t  sect.   '.'2.      '  liiit   IS   the   rmrrowest    vu  w.     Or.  secondly,  it   iimy       kou  imk 
•iioau  that   si  le'^islarme  may  also  confer   ujmn  niunicip'ilities,  in     I>omimon. 
■idditioii  to   thesi'   [.owi-r-,  Jill  thn?o  |iowH?rs  tl:  it   vveie  possessed  or        Sii-.i!. 
•  njoyud  in  coiutnou  by  tlii.»  niuuicip.tlitit..s  or  municipal  connniuiitieK      Canaha. 
!if  all  the  c'MifederatisLj  provinces  at  '.li«  tinie  of  the  union,  the  jus  SeiBi-wuk    .f. 
ijentiuui  of  Canadiiui  niiinicipal  law  ;    or,   finally,  it  may  me.iu  thit 
\  legislature  may  confer  upon  munioipalitn  s  all  those  powers  which 
in  any  [innincj.  or  !n  any  place  in  ;i  province,  any  municipality  at 
the  time  of  th»>  unii'u,  as  a  matter   of   fact,  nnsseij'^t'd   hy    virtu  of 
legislative  or  other  aiirliority. 

And  tlio  argument  in  liie  prcst-nt  case  is,  th.it  becuu.'<e  at  the 
time  of  the  union  one  of  the  three  provinces  had  given  the  rij.'ht  of 
local  prohibition  to  municipalities  it  must  be  assum  "  that  ^he 
[244 1  franier.s  of  the  Act  and  all  the  provinciid  legislatures  as  well 
as  the  Imper  ,!  '  irliamcnt  itself,  must  have  intvnded  by  *-\,i.  use 
of  tlie  nhraso  "  mun'cip.il  Mislitutions  "'  i>  give  to  the  loc,  1  legisla- 
tures \,'.-c  right  to  pa.i.s  pndiibitory  legislation,  and  that,  too,  with- 
out reference  to  iuunicii)alities  at  all.  I  dissent  from  this  wide 
proposition.  The  Hrst  view,  in  my  judgment,  is  the  proper  one,  a 
view  which  gives  sc  jj^e  for  liberal  interpretation  as  to  what  may 
constitute  the  essence  of  the  municipal  system,  and  give  due  eftect 
in  that  direction  to  the  municipal  jus  gentium  of  the  three  old  pro- 
vinces ;  and  1  entertain  the  strongest  doubt  if  it  ever  w.is  con- 
teini)lated  by  the  use  of  the  words  "muiiiiipalinstitutiims"  to  make 
any  particular  reference  to  the  liquor  trafiic  at  all.  The  following 
considerations  point,  I  think,  in  that  direction  : 

(«)  The  question  of  the  liquor  traflia  was  doidt  with,  and  I  tlujik 
disposed  of,  by  article  9  in  relation  to  licenses.  In  the  Quebec 
resolutions  and  in  the  proceeding s  of  the  three  assenting  legisla- 
tures, the  article  read  "Shop,  saloon,  tavern,  auctioneer,  and  other 
licenses  "  only  :  the  limitation  as  to  revenue  was  an  addition  made 
in  London,  with  the  assent  of  the  colonial  delegates  there,  just 
before  the  Act  became  law  (1).  The  article  as  first  framed  would 
have  had  a  much  broader  applicatif)n  than  it  has  in  its  present 
shape,  and  possibly  might  have  given  prohibitorj-  powers  to  the 


(I)  See  "  Popes  Life  of  Sir  John  Macdonald,"  Appendix  vol.  1. 
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legislatures,  and  I  can  only  suggest  that  the  limitation  was  imposed 
for  the  very  purpose  of  clearly  limiting  the  provinces  to  regulation 
only.  Besides,  if  the  rii^lit  to  prohibit  as  well  as  to  regulate  is 
involved  in  '•  municipal  institutions,"  if  that  phrase  includes  all 
powers  previously  given  municipalities,  including  the  issuing  of  all 
the  lic>?ii8eH  referred  to  in  article  9,  why  particularly  specify  these 
[245]  licenses  in  a  separate  article  1  I  have  always  understood  it 
to  be  a  rule  of  statutorj*  construction  that  where  upecial  provisions 
are  made  in  regard  to  a  particular  matter  and  there  are  in  the 
same  statute  general  provisions  bro^d  enouah  apparently  to  cover 
the  same  matter,  the  special  provisions  govern,  not  the  general  ; 
the  ])artioular  intent  prevails  (1). 

ih)  The  collocation  of  articles  8  and  9,  laid  the  sources  from  which 
tho  phra.seol<»gy  was  probably  taken  point  to  the  same  conclusion  ; 
the  article  relating  to  licenses  follows  the  one  relating  to  municipal 
institutions  as  if  the  former  were  of  the  less  moment.  In  the 
Municipal  Act  of  Upper  Canada  (1866),  at  page  583,  there  is  a  sub- 
title "  Shop  and  tavern  licenses,"  a'ld  in  the  same  section  and  on 
the  same  page  then-  is  another  sub-title  "  Prohibited  sale  of 
spirituous  liquors  "  May  it  not  be  properly  suggested  that  this 
particular  subject  was  designedly  omitted  ? 

(c)  Considering  that  the  question  of  prohibition  was  a  vital  social 
and  j)(jlitical  ({uestion  (and  almost  as  much  so  in  1.804  as  to  day), 
coiiBidering  especially  the  history  of  the  question  in  the  lower  pro- 
vinces, 1  can  scarcely  bring  myself  to  believe  that  it  was  omitted 
from  sect.  92  by  reason  of  "  municipal  institutions  "  containing  it. 
If  it  had  been  intended  that  the  provinces  should  have  it,  it  would 
hive  been  expressly  enumerated.  Regulation  by  means  of  licence 
was.     Why  omit  prohibition  ? 

id)  The  jurisprudence  on  the  <iuestion  ^Iso  thi'ows  light.  In 
Keefe.  v.  McLennan  (2)  decided  in  Nova  Scotia  in  1876,  nine  years 
after  confederation,  a  most  able  judgment  was  delivered  by  the 
learned  e(iuity  judge  upon  the  whole  questioii,  and  neither  in  thft 
argument  nor  in  the  judgment  was  it  even  suggested  that  the 
[246]  power  claimed  came  under  "  municipal  institutions."  The 
same  observation  applied  to  City  of  Frederkton  v.  The  Queen  (3), 
in  the  Supreme  Court  of  New  Brunswick. 

Why  this  long  silence?  The  words  "municipal  institutions" 
were  there  in  sect,  9?,  as  prominent  then  as  now,  but  no  one  in 


(1)  Potter's  "Dwarris,"  272-3: 
and  see  London  Ansn.  of  Ship  0%vn- 
ers  v.  London  and  India  Docks  Joint 
Commitlie,  2  R,  pp.  30  and  31, 


(2)  2  Russell  &  Chesley  6  ;  ante, 
vol.  2,  p.  400. 

(3)  3  PugKley  &  Burbidge,  139. 
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the  maritime  provinces  ever  dreamed  that  "prohibition"  was  con-  iggg 

cealel  or  wrapped  up  within  them.  Their  Lordships  of  the  Privy 
Coim  --il  st^emed  of  like  opinion  in  Russell  v.  The  Queen  (1)  decided 
ill  1882  even  although  at  that  time  Slavinx.  O  rill  I  a  (2)  had  been 
decided  in  the  Queen's  Bench  of  Ontario,  and  the  question  was  at 
the  argument  expreaaly  raised  as  atated  by  the  present  Lord  Chan- 
cellor at  the  argument  of  the  McCarthy  Case.  I  take  the  reason 
to  be  that  the  phrase  "municipal  institutions,"  iiad  no  such  bread 
meaning  as  ia  now  contended  for. 

(«)  But  there  are  more  weighty  considerations  than  these.     Prior  

tj  tlie  union  powers  of  many  diverse  kinds  and  varieties  were  from  Sedf?ewick,  J. 
time  to  time  given  to  municipalities.  The  legislatuies  conferring 
them  were  then  supreme.  There  was  then  no  possible  .question  of 
jurisdiction  or  right  of  legislation  ■  their  authority  was  as  unfet- 
tered as  that  of  the  Imperial  Parliament  itself.  And  so  it  hap- 
pened that  many  munici»)al  councils  had  authority  to  deal  with 
matters  since  transferred  to  the  central  parliament,  for  example, 
weights  and  nujasurea,  the  inspection  of  staple  articles  of  commerce, 
the  regulation  and  control  wf  navigable  rivers,  and  in  the  case 
of  St.  John,  N.  B.,  and  of  the  whok>  of  Upper  Canada,  of  public 
hiirboui's.  The  prepai'ation  of  the  electoral  lists  >vas  for  the  moat 
parr  with  them.  In  some  instances  they  had  authority  to  deal  with 
[247]  the  criminal  law,  with  the  violation  of  the  dead  and  cruelty  to 
animals  ;  and  so  in  many  other  cases  they  possessed  powers  in 
re,sjiect  to  sul)jects  now  transferred  to  parliament. 

When  the  change  came  and  the  field  of  legislation  was  parcelled 
out,  one  portion  to  the  Dominion  and  the  other  to  the  provinces, 
the  municipalities  retained  all  their  powers,  but  the  local  legisla- 
tures did  not.  If  before  the  union  they  had  given  a  municipal 
council  power  to  regulate  a  harbour,  or  to  make  a  by-law  respecting 
weights  and  measures,  they  lost  the  power  of  taking  it  away  by 
virtue  of  the  union  Act,  tiie  right  being  transferi'ed  to  Parliament 
alone.  There  can  be  no  doubt  about  this  ;  the  pos.session  by  a 
municipality  of  a  certain  pcjwer  at  the  time  of  the  union  affords  no 
^'uide  in  the  inquiry  as  to  which  legislature  may  sub.seciuently  deal 
with  it.  The  only  test  is  :  Is  the  power  referred  to  within  the 
subjects  of  sect.  91  or  of  sect.  92  ?  Regulations  made  by  Dominion 
law  as  well  as  by  local  law  must  be  enforced  by  some  .'^(jrt  of 
machinery.  Parliament,  I  think,  may  use  existing  municipal 
machinery  for  this  purpose  ;  may  in  respect  to  those  subjects  com- 
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(l)7App.Cad.  829;   ante,   vol. 
2,  1'.  12. 


(2)  ."6  U.C.Q.B.  169  ;  ante,  vol.  1, 
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initted  tu  it,  such,  c.f/.,  as  wei;^flits  and  measures,  the  fisheries  in 
fipection,  navigation,  atii.,  yive  to  municipal  councils  power  to  uiaivL- 
by  hnvs.  Ji5ut,  however  this  may  be  it  is  oat  of  the  question,  it  is 
absolutely  futile  to  argue  that  because  before  confederation  tho  old 
le.i^islatures  li  ul  given  power  t^i  the  municipalities  to  make  regula- 
tions in  respect  to  certain  subjects,  they  still  have  that  power, 
although  with  their  consent  these  powers  were  by  the  constitutional 
Act  in  so  many  words,  taken  from  them  nnd  given  exoUisivelv  ti; 
Parliament,  it  follows  llien  tliat  if  prohibition  is  not  an  '  icnti- 
ally  c>.m])onent  part  of  the  subject  matter  described  bv  the  phrase 
"municipal  institutions,"  and  is  "  a  regulation  of  trade  and  com- 
merce," it  is  a  matter  for  Parliament  alone  to  deal  with. 
[248]  (/)  But  it  is  argued  that  what  is  cdled  "  the  police  power'' 
is  possessed  by  the  provinces  under  "  municipal  institutions," 
and  that  the  right  in  ((uestion  is  a  mere  incident  of  the"]police 
power."  Now,  if  by  "  police  power  '  is  meant  tlu!  right  or  duty  of 
maintaining  peace  an  I  order  :-»iid  of  seeing  that  law,  all  law,  whethev 
of  Imoerial,  Federal,  or  local  origin,  is  cJiforced  and  (jbeyed,  then 
1  agree  that  that  power  is  v. holly  with  the  provinces.  But  it  is 
with  tliem,  however,  not  because  it  specially  belongs  to  "muni- 
cipal institutions,"  Init  because  they  are  charged  with  the  "  admin- 
istration of  jus*:ice."  The  legislaUiros  may  delegate  this  duty  t<- 
municipal  fun:tionavies,  l)ut  tho  mode  of  administration  is  purely  a 
matter  of  provincial  concern. 

If,  however,  that  wide  meaniug  is  given  to  '■  the  police  ]io\ver  ' 
which  the  jurisprudence  of  the  United  States  has  given  ti  it,  tla 
power  of  limiting  or  curtailing  without  compensation  the  natura' 
or  accjuired  rights  of  the  individual  for  the  purpose  of  promoting 
the  public  beaetit,  the  power,  for  instance,  which  enables  a  State 
Legslature  to  regulate  the  operation  and  tolls  of  a  grain  elevator 
in  Chicago,  or  to  compel  a  company  to  use  interluckiiig  switches 
upon  its  line  of  railway  tliL-n  1  say  the  ])rovinces  d()  not  exclusively 
possess  it.  It  is  the  common  possession  ot  bntli,  to  be  exercised  by 
both  in  their  respective  domains  f'>r  the  common  weal. 

((/)  The  cases  decided  in  the  Privy  Council,  in  my  view,  practi- 
cally conclude  the  questi'U.  TiUx-sdl  v.  The  (,htc<ii  (1)  decided  tint 
the  Canada  Temperance  Act,  a  prohibitiiry  Act,  was  such  an  Act 
as  the  Dominion  Parliament  might  properly  pass.  It  has  been  put 
forward,  I  have  already  suggested,  that  provision  should  have  been 
made  for  the  preservation  of  the  provincial  right  to  raise  a  revenue 
[249]  by  means  of  liquor   licenses,  but  that  judgment  is  conclusive 

(1)  7  Apj).  Cas.  829;  ante,  vol.  2,  \\  12, 
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.s  it  decides  lu  si;  maiij'  words  that  the  Act  in  question  ''does  not 
♦all  within  any  of  the  subjects  assigned  exclusively  to  tho  i)ioviiK:ial 
'01,'isiatures." 

The  jud;,'iiient   of  the    rrivy  Council   on   the  Mc'-'arthy  Act  was 
itu;vi'al>le.     Tliat  Act  uuquestionaljly  was  an  invasion,  of  provii.eial 
lights.      Its  jtrovisious  were  regulative  only.      It  purported  to  legis- 
late in  respect  to  liipior  licenne.-i  and  the  raising  of  revenue  there- 
fr  mi,  as   well  as  to   iuunicij)al  regulation?,  theretofore  prescribed     Dominion. 
luider  provincial   iegishiti'ai,   its   practiea.1   effect,  if  valid,  being  to        ^^.^,_  ^• 
make  invalid  all  local  f.tatutes  then  in  force  having  reference  to  the       Canada. 
liquor  trattic.      It  purported  to  create   the   machinery,  to  [iresiribe  i^edCTpwick  J 

the  method  by  which  the  local  authmuties   might   raise   a  revenue  

from  li(|Uor  licens  s,  a  right  un(piestii:)nably  the  ])rerogative  of  the 
provincial  legislatures,  and  it  tlierel'ore  fell,  destroyed  by  its  own 
inherent  and  nianifesi  illegality. 

In  the  Hodijo  Qtue  (1),  tho  ijuestion  tliere  being  ;-\\'as  the  On- 
tario i-*rovincial  Act  regulating  the  traffic  intra  vires  of  that  Legis- 
lature ?  'Hie  decision  of  the  Privy  Council  was  that  it  was  intra 
\;res.  When  the  McCarthy  Act  came  up,  a  Dominion  Act  also 
purporting  to  raipilate  the  traffic,  the  I'rivy  C  luncil  as  a  necessary 
sequence,  held  that  it  was  ultra  vires  of  the  Dominion  Parliament. 
It  is  true  their  Lordships  in  the  lloiliji'  CV.sc  (1)  iiuimated  that 
the  (^ntaiio  License  Ace  came  within  artich's  8,  15  and  Iti  o!  sect. 
!)2,  as  doubtless  many  of  its  provi-^iijU'  in  one  way  or  another 
did.  but  1  do  not  a.ssume,  be'--au.'ie  article  \)  was  omitted,  that  it 
was  intended  to  be  laid  down  that  th.'tt  article  had  no  relation  to 
the  subj(\:t  of  l.gislation.  Many  of  the  piovisions  t)f  the  Act  were 
niuiiicij;al  ia  their  character.  an.i  therefore  canic  umler  8  :  wtve 
[2i'tO]  penal  in  their  character,  and  therefore  under  15  ;  merely 
local,  and  therefore  under  ib.  But  the  whole  .-\ct  was  an  .\ct 
legulating  litpior  aii'l  other  licenses  with  a  view  of  raising  a  reve- 
nue, and  therefore  luider  \)  as  well.  And  there,  up  to  the  present 
time,  so  far  a.s  our  ultimate  apjiellate  tribunal  is  concerned,  and  .so 
far  as  the  licpior  trallic  is  concerned,  the  question  rests. 

Now,  having  regard  to  these  decisions  of  the  final  ai)j)eilate  tri- 
bunal, I  cannot  help  asking  myself  thi.s  (luestiou  :  Supposing  the 
Ontario  Legislalure  passes  an  Act  absolutely  jjrohibiting  the  .sale 
nf  intoxicating  liquors  in  the  ]tvovince,  whether  iiy  ret  lil  or  whole- 
sale for  the  present  purpose  makes  no  diffei-ence,  but  makii/g  no 
exception  as  in  the  Canada  Temperance  Act  in  favour  of  licjuors 
sold  for  sacramental,  chemical,    )r  medical  jjurposes,  and  that  t)ie 


(1)  9  App.  Ca^.  117  ;  note,  vol.  3,  p.  144. 
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Canada  Temperance  Act  is  in  force,  say,  in  the  city  of  Ottawa,  and 
suppose  that  a  lawful  sale  for  such  purpose  is  made  ;  in  that  case 
we  would  have  Parliament  saying  the  sale  is  legal  ;  the  Ontario 
Legisla'uro  saying  it  is  not.  Which  is  the  valid  legislation  ?  There 
can  be  hut  one  answer  to  this  (juostion. 

Wli ether  the  recent  decision  of  the  Privy  Council  in  AUwney- 
General  of  Ontario  v.  Attorney -General  for  Canada  (1)  has  a  bearing 
upon  the  present  case  may  be  questioned.  It  was  there  decided 
that  the  Ontario  Legislature  having,  under  "  property  and  civil 
rights,"  enacted  certain  provisions  as  to  the  legal  consequences  of 
a  general  assignment  for  the  benefit  of  creditors,  the  same  provisions 
that  in  a  federal  bankruptcy  law  as  ancillary  thereto  might  consti- 
tutionally he  enacted  by  the  federal  Parliament,  was  within  its  con- 
stitutional right,  but  only  because  the  federal  Parliament  had  not 
taken  possessiim  of  the  tield  by  dealing  with  the  subject.  Now, 
[251]  admitting  that  undei  "municipal  in.stitution3,"  or  "the 
police  j)ower."or  "property  and  civil  rights,"  a  province  may  pro- 
hibit the  tratiic,  can  it  now  do  so  in  view  of  the  Canada  Temperance 
Act? 

The  federal  Parliament  has  already  seised  itself  <^f  jurisdiction. 
It  has  passed  the  Scott  Act.  It  has  j)rescribed  the  method  by  which 
in  Canada  prohibition  may  be  secured  ;  and  is  not  any  local  enact- 
ment purporting  to  change  that  method  or  otherwise  secure  the 
desired  end  for  tho  time  being  inoperative,  overridden  by  the 
expres.sion  of  the  controlling  legislative  will  ? 

In  my  view  the  provincial  legislatures  do  not  possess  the  right  to 
prohibit-  the  liquor  traffic. 

Referring  now  to  the  specitic  (|uostions  set  out  in  the  re'^erence,  I 
have  but  few  observations  to  make.  I  rannot  in  the  absence  of  a 
specitii  enactment  on  the  subject  recognise  any  distinction,  from  a 
constitutional  point  of  view,  between  the  selling  of  li([uor  and  its 
manufacture  or  importation.  If  it  is  admitted  that  a  provincial 
legislature  under  "  municipal  institutions  "  has  power  to  absolutely 
prohibit  the  selling  of  li(|uor,  it  must  have  incidentally  the  right  of 
prohibiting  the  having  of  it,  and  as  incidental  to  that  right  the 
right  as  well  of  making  or  importing  it. 

N  either  can  I,  in  the  absence  of  a  specitic  enactment  on  the  sub- 
ject, recognise  any  constitutional  distinction  between  sale  by  whole- 
sale and  sale  by  retail  notwithstanding  the  case  of  Slarin  v.  Orillia 
{2} ;  that,  apparently,  was  subsequently  conceded  with  the  full  con- 
currence and    approval   of    the  Privy    Council  in  the  Domiuiou 

(1)  [18941  A.  0.  189 ,  ante,  p.  266.  (2)  36  U.  C.  Q.  B.  159 ;  ante,  vol. 

1,  p.  688. 
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Liquor  License  Act  case  (the  case  ou  the  McCarthy  Act).  In  the 
Hght  .  t  whicli  particular  provincijil  candle  are  we  to  investigate  the 
question  f  In  Upper  Canada  a  sale  of  liquor  to  the  extent  of  five 
gallons,  or  one  dozen  bottles,  was  considered  a  wholesale  tranaac- 
[252]  tion.  the  question  as  to  the  origin  of  the  package  being  of 
vital  moment  but  the  capacity  of  each  bottle  immaterial.  In  Lower 
Canada  there  was  no  question  as  to  "  original  packages  "  but  it  was 
doubtless  the  case  that  a  sale  of  three  gallons  or  upwards  was 
"  wholesale,"  the  character  of  a  sale  between  three  gallons  and 
three  half-pints  being  left  doubtful.  In  Nova  Scotia  the  line  was 
apparently  drawn  at  ten  gallons,  but  inasmuch  as  "shop"  iicensoes 
could  ni.t  ^ell  in  (juantities  less  than  one  gallon,  and  as  the  di^tinc- 
ti'H  between  "wholesale"  and  "retail"  did  not  there  receive 
express  statutory  recognition,  it  is  left  an  open  tjuestion  whether 
the  constitutional  line  between  wholesale  and  retail  was  at  one  gal- 
lon or  ten.  In  New  Brunswick  the  minimum  amount  that  a  wh'ije- 
saio  licensee  might  sell  was  one  pint.  Now,  in  view  of  this  diverse 
legislation  in  the  several  provinces — the  tive  gallons  f  Ontario,  the 
three  gallons  of  Quebec,  the  ten  gallons  of  Nova  Scotia,  and  the 
pint  of  New  Brunswick— how  can  this  Court  arl)itrarily  define  the 
line  or  fix  the  limit  between  a  wholesale  and  a  retail  transaction  ? 
how  can  we  in  the  exercise  of  judicial  office  determine  the  delinii- 
tainig  boundary  /  The  constitutional  Act  in  my  view  im|)oaes  on 
us  no  such  duty.  It  does  not  give  colour  even  to  the  idea  that  the 
right  of  legislation  in  either  body  is  to  be  determined  by  such  ques- 
tions as  quantity  or  quality,  and  in  my  view  no  such  distinction 
exists. 

Neither  in  my  view  is  there  nny  dislinctiim  between  those  places 
in  Canada  where  the  Canada  Temperance  Act  has  been  put  in  force 
as  the  phrase  is  and  those  places  where  it  has  not.  The  whole  Act 
is  an  Act  applicable  to  all  Can.-tda.  Certain  cities  or  municipalities 
may  take  advant-tge  of  its  provi.'sions  to  secure  the  kind  of  prohibi- 
tion therein  contemplated,  but  it  is  a  law  pruyiding  f /r  prohibition 
everywhere.  To  admit  the  right  of  a  legislature  to  enact  a  law  for 
[253]  the  «ame  purpose  applicable  only  to  localities  that  have  failed 
to  place  themselves  under  Canadian  prohibition  is  to  in  ike  the  con- 
stitutional authority  of  a  legislature  dependent  on  the  whim  or 
fancy  for  the  time  i>eing  of  the  public  sentiment,  a  principle  in  sup- 
port of  which  1  can  find  neither  authority  nor  reason.  For  the 
reasons  stated,  I  think  the  seventh  question  must  be  an.swered  in 
the  negative,  ann  in  my  judgmetit  an  affirmative  answer  can  be 
given  to  none. 
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KiNc,  J.  :  — 

rp'in  tliis  cciitiiiou'  tlic;-(3  an;  two  mctlioch  cf  dealing  witli  th-' 
liquor  tiaflic,  viz  ,  by  liuonso  and  by  projiibition.  Tlio  lattsT  may 
be  <,'euera],  oi;  exerci.sed  throUL;h  what  is  called  local  option.  The 
lltoit  inf,'  system  is  one  of  regulation,  with  only  so  m\ieh  of  sappres- 
feion  as  is  incidental  to  reguktion.  Proliibitioii  Iww  suppression  as 
its  primary  and  distinct  ol)ject.  ]So  one  is  likely  to  c<jnfuse  the 
two  things. 

The  licensing  system  is  exclusively  withhi  provincial  powers. 
All  that  is  fairly  incident  to  its  etfectual  working  goes  wiih  it  as 
a  branch  of  local  police  power.  In  lloiUjv.  v.  Th<:  Que.  n  (1)  their 
Lordships,  after  sunnnarising  the  clauses  of  the  Ontjir.o  License 
Act  then  in  ((uestion,  f-ay  of  them  : — 

"  Those  seem  to  be  all  matters  of  a  merely  local  nature  in  the 
province,  and  to  be  similar  to,  though  not  identical  in  all  respects 
with,  the  powers  then  belonging  to  municipal  institutions  under 
the  previously  existing  laws  passed  by  the  local  Parliaments.  Then- 
Lordshij)S  consider  that  the  powers  intended  to  be  conferred  by 
the  Act  in  question,  when  properly  understood,  are  to  make  regu- 
lations in  the  nature  of  j)o  ice  (n-  munici;  al  regulations  of  a  merely 
local  character  for  the  good  government  of  taverns,  etc.,  liceiised 
for  the  sale  of  liquors  by  I'etail,  and  such  as  a»e  calculated  to  pre- 
serve in  the  raunicipHlity  peace  and  public  decency,  and  repress 
drunkenness  and  disorderly  and  riotous  conduct.  As  such  they 
cannot  be  said  to  iiJer'ere  with  the  general  regulation  of  trade  and 
commerce  which  belongs  to  the  Duuiinion  Parli^iment,  and  do  nut 
[254]  conflict  with  the  provisions  of  the  Canada  Temperance  Act, 
which  does  not  appear  to  have  as  yet  been  locally  adopted.  The 
subjects  of  legislation  in  the  Ontario  Act  of  1877,  sects.  4  and  5, 
seem  to  come  within  the  heads  Nos.  8,  15  and  10  of  sect.  92  of 
British  North  America  Statute.  18()7.  ' 

The  Domirioti  Parliament  having  in  1883  passed  a  general 
licensing  Act  applicable  to  the  entire  country,  this,  with  an  amend- 
ing Act  of  1884,  was  held  ultra  vires  upon  a  reference  of  the  sub- 
ject to  the  .ludicial  Committee  of  the  Privy  Council. 

Tlien,  with  regard  to  prohibition,  the  Canada  Temperance  Act 
(2)  is  a  local  option  prohibitory  Act.  It  gives  to  each  county  and 
city  throughout  the  country  (or  electoral  division  in  Manit(jba)  the 
right  of  determining,  by  a  vote  of  the  parliamentary  electors 
therein,  whether  or  not  the  prohibitory  clauses  of  the  Act  shall  be 


(1)  9  App.    Gas.    117,   131  ;  ante, 
vol.  3, pp.  144,  160. 


(2)  P.  S.  C.  c.  It: 6. 
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adopted.       Those    clauses    prohibit    I  with    ?ome    e.xceptiuiis    not 
material  (o  be  ni>w  stated'  the  sale  <>f  intoxicutiny  li<iut)rs  entiri-lj-. 
When  locnlly  adopted  thjy  ojiiiinue  in  ojieration  fur  three  years, 
aiul  thereafter   imtil    withdnivrn   upon    like   v>'te.     On    the   otiier 
hand,  a  vote  adverse  to   l'X»l   option   bars  the  Kul)ject  for  a  like 
period,      fn  tit'/  <>/  Fieil'ri'-t"H  v.  Tlf  (J":-  n  (1)  the  Ac:  was  held 
valid,  chiefly  as  relating  to  the  subject  of  trade  and  commerce       In 
Hiu-ifll  V.  Tlie  (Jl>u':it.  (2)  it  was  sustained  on  other  grounda.     Their 
Lordships,  approaching  the  subject  from  the  s'de   of    provincial 
pnvers,  hold  that  the  provisions  of  the  Act  did  not  fall  within  ;aiy 
of   the  clas3e.s   of   subjects  assi-^ied  exclusively   to   the  provincial 
legislatures,      ft  was  therefore,  in  their  opinion,  at  least  within  tlie 
general,  unenumerated  and  residual  powers  of  the  general  parlia- 
ment to  make  laws  for  the  peace,  order  and  giod  government  of 
Catiada  in  relation  to  all  matters  not  coming  within  the  cla.sses  of 
swV)jects  assigned  exclusively  to  the  pnivincial  legislatures. 
[255]     "  It    was   not   doubted,"  say  their  Lordships  in   Hochji    v. 
TIic  Que  n  (3),  referring  to  their  decision  in  Ru».fiil  v.  The  Queen  (2) 
"  that  the  Dominion  P^rliam^nt  h:il    «uch   authority    under   sect. 
!•!  mdess  the  subject  fell  within  som*.'  one   t  more  of  tlie  cla.sses  of 
subjects  which  by  sect    92  were  a-ssigned  exclusively  to  the  legisia- 
tin't'.s  of  the  provinces.' 

Referring  to  the  grounds  of  decision  in  C  i'l  of  Frcd'.iicton  v.  TIu 
Queen  (1),  th.eir  L  rdships  'who  had  shortlj-  before  in  Clthtnn'  In- 
tiiimnce  Co.  v.  P(0>"/».i  (4)  reerred  t<>  the  words  "  trade  and  cou)- 
ni'M'co'  in  a  way  tint  is  sometimes  sought  to  be  put  in  opposition 
to  the  views  of  this  couit  in  t'if'i  <•/  Frtdtrktonw  The  Queen  {!), 
say  "they  must  not  be  uniersto  xl  a<  iniim-^ing  any  dissent  from 
the  opinion  of  the  Chief  .fustiee  of  the  Supreme  Court  of  Canada 
and  the  other  Judges  who  held  thit  the  Act     .  fell    within 

tho  class  of  subject,  'the  regulation  of  trade  and  commerce'  enumer- 
ated in  that  section  [i'l].'" 

In  treating  of  the  exclusive  jxjwei-s  of  the  pi'ovinciul  legislatures, 
cl'.usi!  8  of  se-'t.  92  respecting  municiiiil  institutions  was  not  in 
terms  referred  to  in  iiuss-r'/  v.  Th:  Queen  (2),  and  this  fact  has 
sometimes  been  made  use  of  in  the  way  of  criticism  of  tliat  case. 
Indeed,  in  the  ar;:,'umcnt  of  the  D. 'minion  Lictnise  Act,  one  of  their 
Loidships  expressed  the  opinion  that  clause  8  of  sect.  92  had  not 
been  argued  in  huiJst^U  \.  The  Q-neu  (2),  but  the  coun.sel  then 
arguing  (the  present  Lord  Chancellory  stated  that  it  appeared  from 


(1)  3  Can.  8.  C.  R  505;  ante,  vol 
2,  p.  27. 

(2)  7  App.  Cas.  829 ;  ante,  vol.  2, 
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(3)  9  App.  Cas.  117  ;    ante,  vol.  .3, 
p.  144. 

(4)  7  App.  Cas.  %  ;    ant< ,  vol.   !. 
p.  265. 
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a  shorthand  not ;  of  tho  .irgument  that  the  point  had  boon  distinctly 
urged.  When  City  of  Fredcricton  v.  The  Queen  (1),  which  is  known 
to  be  aubstantially  the  saiiio  oaae,  was  before  this  court  the  point 
was  argued.  Mr.  Lash,  Q.C. ,  one  of  the  counsel  for  the  Act,  thus 
alludes  to  the  ary;unient  as  adduced  by  the  other  side  (2)  :  "  It  is 
also  contended  that  this  law,  having  for  its  object  the  suppression 
[266]  of  drunkenness,  is  a  police  regulation,  and  ao  within  the 
powers  of  municipalities,"  etc.  In  Rey.  v.  Justices  of  Kimfs  {3) 
Chief  Justice  Ritchie  had  previously  dealt  with  the  like  conten- 
tion, and  in  City  of  f  rudericton  v.  Thr,  Quaeii  {D  adhered  to  that 
decision.     To  that  case  I  beg  to  refer. 

But  what  is  more  pertinent  is  the  fact  that,  after  clause  8  of  sect . 
92  had  been  fully  considered  and  i^ivon  etFect  to  in  Hodge,  v.  The 
Qiieeti,  (4),  their  Lordships,  as  thougli  it  might  be  thought  to  make  a 
difference  with  liu.sgdl  v.  The  Qiieot  (5),  took  ticcaaion  to  re-affir ni  that 
decision  :  "  We  do  not  intend  to  vary  or  depart  from  the  reasnn.s 
expressed  for  our  judgment  in  that  case." 

Now,  it  is  impcntant  to  note  that  the  substantial  thing  eflccted 
by  the  Cniiada  Temperance  Act  is  the  suijpression  of  the  liquor 
trade  in  the  municipalities  severally  by  a  9ej)arate  vote  of  each. 
What  is  effected  is  local  prohibition  in  all  its  locil  aspects.  It 
could  not  have  been  really  meant  by  their  Lordships  that  this  was 
outside  of  the  classes  of  subjects  by  sect.  92  assigned  to  the  provin- 
cial legislatures,  siiaply  by  reason  of  the  Act  having  operation  as  a 
local  option  Act  throughout  Canada,  while  a  provincial  Act  i.s 
necessarily  limited  to  the  province.  That  would  indeed  have  been 
a  short  road  to  a  conclusion,  but  it  would  have  confused  the  boun- 
daries of  every  subject  of  legislation,  besides  rendering  unnecessary 
the  particular  provisions  of  the  British  North  America  Act  ((5), 
respecting  concurrent  legislation  on  certain  specified  subjects. 
This  was  recognised  in  the  decision  upon  the  Dominion  License 
Act,  where  it  wns  held  that  where  a  subject,  such  as  the  licensing 
syatejn,  is  within  a  cla.ss  of  subjects  assigned  exclusively  to  the  pro- 
[257]  vinces,  the  Dominion  does  not,  by  legislative  provisions 
respecting  it  a2)pIicabU!  to  the  entire  Dominion,  draw  it  at  all 
within  their  proper  sphere  of  legislation. 

But  it  is  argued  that  prohibition  may  in  one  aspect  and  i<>r  one 
purpose  fall  within  sect.  91,  and  for  another  purpose  and  in  an- 
other aspect  fall  within  sect.  92.  And  inasniuch  as  it  is  not  pos.sible 
by  general  words  to  enter  into  the  complexities  of  transactions  and 

(1)  H  Can.  S.  C.  R.  EOS;  ante,  vol  (4)  9  App.  Cas.  117  ;  antr,  v.)l.  3. 
,  p.  27.  p.  144. 

(2)  3  Can.  S.  C.  R.,  p.  610.  (5)  7  App.  Caa.  829  ;  ante,  vol.  2, 

(3)  2  i'ugslej-,  635  ;    ante,  vol.  2,  p.  12. 

P  499.  (6)  Sect  95. 
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tlistingviiah  entirely  one  subject  from  another  in  all  its  rel.ti<)ni>, 
the  cases  clearly  establish  that  legislative  provisions  may  be  within 
one  or  other  of  these  sections,  according  ai  in  one  aspect  or  another 
they  may  be  incidental  to  the  effectual  exercise  of  the  defined  powers 
of  parliament  or  legishiture.  In  the  effectual  exercise  of  an  enum- 
erated power  it  may  be  reasMnably  necessary  to  deal  with  a  matter 
which,  apart  from  its  connection  with  such  subject,  would  appear 
to  fall  within  a  class  of  subjects  within  the  exclusive  authority  of 
the  other  legislature,  and  in  such  case  there  is  the  ancillary  power 
of  dealing  with  such  subject  for  such  pin|ii.se.  as  explained  and 
illustrated  in  Attorney-General  af  Ontarin  v.  Attortit-y-Genertl  for 
Canada  (1).  In  the  application  of  this  principle  the  Dominion 
legislati  n  overrides,  where  tlie  same  subject  is  dealt  with  through 
ancillary  powers  ;  and,  pendin:^  tlie  existence  of  Dominion  legisla- 
tion, the  provincial  legislation,  if  previously  passt  d,  is  in  abe3'ance  ; 
if  subsequently  passed,  it  is  ultra  vires.  In  a'l  such  cases  regard 
is  to  be  had  to  the  primary  purpose  and  object  of  the  leijislation, 
and  (except  in  the  few  cases  where  concurrent  legislation  is  author- 
ized, of  which  this  is  not  one),  the  primary  object  is  to  be  attained 
thrcmgh  one  of  the  legishitixe  authoriLies,  and  not  inditforeutly 
through  either. 

[268J  Now,  prohibitory  Act.s  are  very  single  in  their  aim.  Those 
who  favour  them  may  be  influenced  by  variant  motives,  although 
probably  these  vary  but  little  ;  but  the  direct,  well  understoixl  and 
plain  purpose  is  the  suppressi m  of  the  liquor  trade.  This  is  accus- 
tomed to  be  effected,  not  incidentally  in  the  effectual  carrying  out 
of  some  larger  project  of  legislation,  or  as  auoillaiy  to  s  mething 
else,  but  as  a  principal  i)olitical  object  in  it.self. 

If  this  power  exists  in  the  privincea,  it  must  be  found  either  in 
the  enumerations  of  sect.  92,  or  in  what  is  reasonably  and  practic- 
ally necessary  for  the  efficient  exercise  of  such  enumerated  powers 
{subject  to  the  provisions  of  sect.  91),  otheiwise  it  can  in  no  aspect 
be  within  the  sphere  of  provincial  legislation. 

The  power  in  question  is  not  an  enumerated  one.  On  the  con- 
trary, what  indirect  reference  there  is  to  the  licjuor  traffic  is  made 
in  connection  with  the  license  system  ;  and  licensing  does  not  im- 
port suppression,  except,  at  most,  as  incidental  and  subordinate 
to  it. 

Then,  is  the  power  to  prohibit  reasonably  or  practically  necessary 
to  the  efficient  exercise  by  the  province  of  an  enumerated  power  ? 
It  is  urged  that  this  is  so  with  regard  to  clause  8,  respecting  muni- 
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cipiil  institutions.  'I'ho  Hconsing  system  is  ordinarily  aasociatecl 
with  tliat  subject,  and  liiensin;.'  is  also  pointed  at  in  clauHe  9  ;  liut 
there  is  no  inherent  or  ordinary  .'isHoeia'.ion  of  j»roIiil)iiit>n  with 
municipal  inatitiition.s.  Neithei- in  England  in H' the  I'niteil  States 
is  tiiis  HO.  The  state  of  tliin;,'s  in  the  confederating;  proVMices  at 
the  time  of  union  will  l-e  referred  to  hereaft'  r.  What  is  reason- 
ahly  incidental  to  the  exercise  of  general  poweiH  is  often  a  i)ractical 
(|'H'stion,  more  or  le3s  dependent  ui)Mn  e  iiisider.itions  of  e.\pedii.-ncy. 
Tlu'  several  judymeutH  of  the  Privy  Council  have  jdaced  iho  respec- 
[2r)!>|  tive  ])ow<>r8  of  the  Domini'in  aiid  provinces  upon  the  subjt'ct 
on  a  wise  and  practical  working  basis  ;  aHirming,  on  the  one  hand, 
the  exclusive  right  of  the  i)rovinces  to  deal  with  license  and  kindred 
sulijeots,  and  atl.rming,  <'n  the  other,  the  right  of  the  Dominion  ti> 
pii'liiliit.  eit'ier  directly  or  through  the  method  of  endowing  tin- 
.s  veral  ])roviiicial  municipalities  with  a  faculty  of  accepting  prolii- 
hirioii  or  retaining  license.  Wherein  is  it  reasonably  iiece.-sarv  for 
purposes  iif  municipal  institutions  that  tlie  i)roviiK'es  should  have 
like  powe;  of  aup[>re9sion,  to  be  exercised  either  "lirectly  upon  tlie 
entire  province  or  through  the  l>estowment  of  a  like  faculty  upon 
the  municipalities  ?  Why  (in  any  proper  constitutimi)  shr^uld  a  con- 
fiiderable  trade  be  subjected  to  prohibition  emanating  from  differ- 
ent legislative  authorities  in  the  one  country  '.  The  suppression  of 
a  lawful  trade  impairs  the  value  of  tlie  power  t(  raise  revenue  by 
indirect  taxaticm.  Prima  facie,  the  power  that  levies  indirect  taxa- 
tion has  the  power  to  protect  trade  fiom  suppres.^ioii,  and  the  sole 
power  of  suppression.  And  in  a  system  of  government  where  the 
provinies  receive  annual  subsidies  out  of  the  Dominion  treasury,  it 
seems  repuLMant  that  the  provinces  should,  through  mere  implica- 
tions res  pejting  muiuci])al  institutions,  possess  the  power  to  destroy 
a  large  revenue-bearing  trade.  It  is  for  the  Dominion  to  determine 
for  itself  whether  or  not  such  a  trade  shall  be  suppressed,  and  if  .so 
how  and  to  what  extent.  The  Dominion  has  so  expressed  itself. 
It  has  entered  every  municipality  and  offered  to  it  the  suppression 
within  it  of  the  liquor  trade  under  .sanctions  of  Dominion  law. 

It  is  further  contended,  however,  that  prohibition  is  local  and 
municipal,  because  that,  at  the  time  of  the  union,  two  out  t)f  the 
three  original  members  of  the  union  (having  then,  of  course,  full 
power  of  legislation)  had  conferred  upon  the  municipalities  a  local 
[260]  option  of  pr^  hibition  (within  wider  or  narrower  limits),  and 
had  incorporated  this  provision  in  the  municipal  Acts.  Even  had 
this  been  general  with  all  the  provinces,  1  d<j  not  think  that  the 
conclusion  drawn  from  it  is  warranted,  in  view  of  the  whole  of  the 
British  North  America  Act  ;    nor,  perhaps,  would  it  support  the 
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rliiin  to  deiil  .vitli  ilio  mutter  ocliurwisv'  tliun  tlii<iui,'li  the  like 
nietliod  uf  municipul  locul  option.  But,  nssuiaiii^  that  u  coiinnun 
uiiderstHiKiiut?  of  worl^  in  ;in  uiiusuhI  sen'je  uiii,'ht  be  inferred  fmni 
such  :i  state  of  thiui^a,  if  it  iia  1  lu'cn  t,'eneml,  the  fact  that  in  one 
.f  the  confeduratinfi  provinces  (New  lirunswiok)  there  was  no  such 
pruvisioti,  deprives  the  argument  of  the  weight  that  only  <in  entire 
consensus  could  „ive  to  it.  In  New  Mrunswick  there  were  at  the 
union  two  fjjroup-i  of  munici|)al  institutions,  the  representative  kiinl 
(us  in  L'ppur  aud  Lower  Canada),  tiirouyhout  part  of  t!je  province 
and  the  system  of  h)CHl  "government  of  ciiunties  through  the  justices 
in  session  las  in  Nova  Scotia),  throuj<hout  the  remaining  part.  I'>ut 
in  neither  kind  was  there  vested  the  power  of  suppri'ssin<{  tlie 
.iijUor  trade.  The  Act  in  force  in  New  Hrunswick  was  17  Vict.  c. 
].">,  a-  from  time  to  time  revived  a;id  continued  tl).  Tliis  is  im- 
portant, for  temiierance  legislation  ha<l  '^one  further  in  New 
Brunswick  than  in  any  other  province.  In  IS;)")  an  .\ct  was 
pas-^ed  {'2)  [irohibitiny  throuifhout  the  province  the  import;ition, 
manufacture  and  trattic  in  intoxicating  liquors.  This  was  ro]ijaIed 
in  I'^.'iG  (■)),  amid  great  political  excitement,  and  the  absence  of 
locjil  option  at  the  cime  of  the  union  was  not  a  casual  omis.sion. 
N  twithstanding  the  great  w^eight  of  judicial  authority  the  ether 
way.  1  cannot,  in  view  of  this,  give  to  the  words  "municipal  insti- 
tutions,'' as  used  in  the  British  North  America  Act,  a  meaning  not 
[261 1  inherent  in  them,  simply  because  of  this  extension  of  power  to 
the  municipalities  in  several,  but  not  all,  of  the  confederating  pro- 
vinces. It  seems  to  me  that  bhe  contention  in  nueation  conies  to 
this,  that  the  words  "municipal  institutions'  are  to  be  read  not 
only  as  meaning  everything  inherent  in  or  ordinarily  associated 
with  them,  but  also  all  other  powers  exercised  by  the  municipalitie.s 
of  any  of  the  confederating  provinces.  I  must  add  that,  even  if 
the  practice  had  been  general,  such  an  excrescence  on  the  muni- 
cipal system  would  be  removed  by  the  other  provisions  of  the 
British  North  America  Act. 

Assuming,  however,  that  there  is  such  a  right  n  the  provinces, 
and  that,  in  some  respects,  prohibitory  legislation  is  within  their 
l)owers,  I  agree  with  Mr.  Nesbitt  (who  was  permitted  to  address  us 
on  behalf  of  the  Brewers'  Association),  that  no  audi  legislation 
oould  have  validity  while  the  Canada  Temperance  Act  is  in  force. 
The  provisions  of  that  Act  giving  the  option  are  in  force  through- 
out the  entire  country.  The  option  is  exernisjible  everywhere  and 
;a  any  time,  and  these  options  (with  such  other  law  as  is  in  force) 
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roprebont  what  Parliamunt  deoinoLl  adeiiUHto  upon  the  subject. 
Why  thun  shuuUl  thero  bu  coinputinjr  Idcal  options  established  under 
provincial  logislatinn,  or  a  competing  aystein  of  pro\  incial  prohibi- 
tion I 

The  Dominion  Parliaiiient,  in  puHsinir  the  Act,  declared  an  inten 
tion  to  enai't  a  uniform  law  upon  the  subject.  T  assumes  the  right 
to  jii'ohibit,  ami  Wxva  the  couditii  uh.  The  freedom  <jf  the  trade 
(.subject  to  litense  and  any  other  unrepealed  law),  if  the  conditions 
are  not  nut,  is  correlative  with  its  suppression  if  they  are.  Mr. 
Nesbiit  has  well  stated  the  confusinn  in  the  working  out  of  the 
Canada  Temperance  Act  that  wmiKl  follow  upon  almolutc  prohibition 
by  the  province,  or  prohibition  throiigli  ditieront  lo  al  oj)tion8.  The 
result  would  be  very  far  from  uniformity. 

['2(j2\  As  to  a  distinction  between  prohibition  of  the  retail  tnule 
and  that  of  the  win  lesale  trude,  it  is  a  difference  of  degree  and 
not  of  kind.  The  wholesale  trade  could  nt^t  long  survive  the 
e.vtinctiou  ot  the  retail  businefes  throughout  a  province.  The  mat- 
ter has  to  be  looked  at  broadly,  without  too  much  retinenitnt  or 
distinction. 

As  to  the  jioAver  to  prohibit  importation,  that  manifestly  and 
d'  ectlj-  atlects  "trade  and  conunerce  "  and  the  power  of  raising 
revenue  by  customs  duties.  As  to  the  suppression  of  the  manufac- 
ture of  liciuor,  this  contention  inteiferes  with  excise  and  subjects 
the  argument  res[)ecting  the  implied  powers  of  municipal  ins'ita- 
tions  to  a  great  strain. 

The  (question  regarding  the  Ontario  Act  of  1890  rtiuains.  I'  ha.s 
already  been  incidentally  considered.  No  doubt  much  latitude 
ouglit  to  be  given  to  the  exercise  of  the  licensing  power,  in  th'j  way 
of  restriction  or  regulation.  Prevention  of  selling  in  certain  ways, 
at  certain  times  or  places,  to  certain  persons,  etc.,  etc.,  is  greatly 
removed  from  prohibition  proper.  But,  as  I  read  it,  the  Act 
appears  to  go  beyond  license  and  regulation  or  restriction.  It 
seems  substantially  to  give  the  power  to  prohibit  altogether.  It  is 
true  that  the  Act  is  expressed  to  be  merely  the  revival  of  pnivi- 
sioiis  in  force  at  the  Union,  and  since  assumed  to  be  repealed  by 
the  provincial  legislature.  But,  if  the  power  to  pass  the  Act  a^  a 
new  i)rovi8ion  of  law  does  not  exist,  no  more  does  the  power  to 
revive  the  old  law,  which,  on  the  other  hand,  needs  no  revival  so 
far  as  Ontario  legislation  is  concerned,  inasmuch  as  it  was  never 
effectually  repealed  by  such  legislation. 

I  therefore  answer  each  of  the  questions  submitted  in  the  nega- 
tive, with  deep  acknowledgments  to  the  learned  counsel  who  have 
been  heard  on  behalf  of  the  several  interests  before  the  Court. 
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(The  leiiniftl  Chii'f  .Justice  read  the  nuestiona  (l)aiKl  coHtimu-d): 

From  uu  oitrly  period,  jtt  least  as  far  liack  as  12  Vict.  c.  HI  (l'^4!»), 
municipalities  had  the  pfjwiT  to  regulate  tavern  licenses  and  to  liiiiir 
their  nuinlM-r. 

In  miii,  by  1(]  Vict.  c.   184.  sect.  :'.,  sub-s.  2.  tljey  wan-  ;,'iven  C.A.On^aiuo 
puvver  to  pat!.s  by-iawei  '■  for  i)reventin!4  absolutely  tlie  .sale  of  wine,  Hutfarty,  C.J. 

brandy  or  other  spirituous  liciuors,  ale  or  beer  oi-  any  .,t  them,   liy  

retail  within  the  municipality,'   with  a  savin;^  clause  us  to  sale  in 
original  packages  containint;  not  leas  than  tivo  irallons. 

[57H|  In  1858,  22  Vict.  c.  IW,  sect.  245,  sub-s.  (i.  there  is  a  clause, 
identical  with  th'it  re-enacted  in  the  statute  on  which  our  opinion 
is  sought,  for  pic   '.bition  subject  to  the  ap[)roval  of  the  electors. 

This  is  repeated  m  C,  S.  U.  C.  c.  54,  sect.  24(i  (185'>)t  authorizing 
the  prohibition  of  sale  by  retail.  Then  2li  Vict.  c.  53  (iSiiO),  lim- 
ited the  number  of  liceii.ses  to  be  granted  in  municipalities,  .sect.  5 
declaring  that  it  was  not  to  restrict  municipal  councils  from  further 
limiting  the  number  or  passing  any  otlier  by-law  under  sect.  240  of 
C.  S.  U.  C.  c.  54. 

In  18G4  the  Legislature  passed  the  Act  27-28  Vict.  c.  18  (com- 
monly called  the  Dunkin  Act).     Sect.  1  provided  that  the  niunici- 


(1)  [Tliis  case  came  before  the 
Court  on  certain  questions  referied 
by  the  Lieutenant  -  (»overn'>r  in 
Council  pursuant  to  the  Ontario 
Act  53  Vict.  c.  13.  The  questions 
80  referred  were  the  following  : 

1.  Had  the  Legislature  of  Ontario 
jurisdiction  to  enact  the  18th  section 
of  the  Act  pa.s8ed  in  the  53rd  year 
of  Her  Majesty's  reif^,  chaptered 
56,  and  entitled,  "An  Act  to  Im- 
prove the  Liquor  License  Laws  "  ? 

2.  Or  had  the  Legislature  juris- 
diction to  enact  the  said  section  as 
explained  by  section  1  of  54  Victoiia, 
chapter  46  ? 

3.  Has  the  council  of  a  township, 
city,  town  and  incorijorated  village 

23 


authority  to  pass  by-laws  fur  pro- 
hibitinpr  the  sale  of  liquors  in  the 
original  packages  in  which  the  same 
have  been  received  from  the  impor- 
ter or  manufacturer  ;  providevl  that 
the  by-law  before  the  final  pasi-mg 
thereof  has  been  duly  approved  by 
the  electors  of  the  municipality  in 
the  manner  provided  by  the  sections 
in  that  behalf  of  ibe  Municipal  Act  ? 
4  Is  a  bylaw  in  terms  of  section 
18  of  53  Victoria,  chapter  5(3,  or  ad 
explamed  by  section  1  of  54  Vic- 
toria, chapter  46,  invalid,  where  the 
by-law  does  not  provide  a  fine  or 
penalty  for  sales  contrary  to  its 
provisions '!] 
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pal  council  of  every  county,  city,  town,  township,  etc.,  slioukl  have 
power  to  pass  a  by-law  for  prohibiting  the  sale  of  liquor  and  the 
issuing  of  licenses  within  such  county,  etc.,  and  full  provision  was 
lUtade  as  to  its  being  approved  by  the  electors  Sect.  2,  sub-s.  3, 
allowed  distillers  and  brewers  to  sell  in  not  less  than  certjiin  named 
quantities.  The  brewers  and  distillers'  clause  still  appears  in  U.  S. 
O  (1887)  c.  194. 

fn  180(5,  in  2J)- 30  Vict.  c.  01,  sect.  249,  subs.  9,  is  the  clause 
allowing  a  by-law  for  prohibiting  the  sale  in  taverns  by  retail,  and 
for  prchibiting  totally  the  sale  thereof  in  places  other  than  houses 
of  public  entertainment,  and  this  clause  is  identical  with  the  clause 
now  in  question.  Sect.  252  declares  that  iio  license  shall  be  neces 
sary  for  .s';;lling  liquor  in  original  pa-^kages. 

Confederation  tof)k  place  on  the  tirst  of  .July,  1867. 

The  tirst  Ontario  legislation  seems  to  be  1869,  32  Vi.  t.  c.  32  : 
''The  Tavern  and  iShop  Licenses  Act."  Sect.  (>  empowers  munici- 
palities to  pass  by-Liws  in  terms  identical  with  the  clause  m  ques- 
tion.    See  sub-s.  7. 

Sect.  40  repeals  the  sects.  249  to  2*J.'l  of  the  Act  of  Canada  of 
18(!(},  cited  above.  This  sect.  249  is  that  allowing  such  a  by-law 
before  confederation,  and  thus  the  same  statute  reitealing  the  clause 
re-enacts  it  in  the  same  terms. 

So  things  remained  under  the  hist  Act  from  1809  to  1874. 

[579]  In  1874.  37  Vict  c.  32,  amended  and  consolidated  another 
Act,  not  bearing  (Jii  thi.s  point,  and  the  prohibition  clause  was 
omitted  in  declaring  the  powers  (section  9)  of  municipalities  in 
counties  where  the  Temperance  Act  of  1864  was  not  in  force,  leav- 
ing however  the  power  to  regulate  and  to  define  the  conditions  and 
qualifications  reijuisite  for  obtaining  licenses  and  the  power  lo  limit 
the  number.  And  see  40  Vict.  c.  18  (O.),  and  R.  S.  O.  (1877),  c. 
18.'. 

53  Vict.  c.  56  is  an  .\ct  amending  the  Liquor  License  Laws. 
Sect.  18  is  as  follows  : 

(The  learned  Chief  Justice  read  the  section  (1)  and  continued) : 

We  must  notice  the  Canada  Temperance  Act  of  1878,  a  Dominion 
Act  whose  validity  has  been  affirmed  in  the  Privy  Council,  41  Vict. 
c.  16. 

It  takes  up  the  general  principle  of  the  Canada  Act  of  1864 
(called  the  Dunkin  Act).  It  extends  over  the  Dominion,  and  pro- 
vides an  elaborate  set  of  provisions  for  taking  the  votes  of  county 
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(1)  [See  this  section,  ante,  p,  297.] 
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and  city  electors  on  the  proposed  prohibition  by-law,  and  provides 
for  the  repeal  in  certain  cases  of  similar  by-lawa,  under  the  Act  of 
1864. 

It  contains  most  stiinurent  provisions  against  the  sale  or  barter  of 
everj'  intoxicatinii  liquor. 

Sect.  99,  subs.  2,  provides  tht.t  no  licence  to  distillers  <'r  lirewers, 
nor  to  any  steamboat  or  vessel,  nor  an\  other  license  shall  avail 
a;»ainst  any  violation. 

Sub-sect.  3  provides  for  its  use  for  sacramontal  or  medicinal  jmr- 

poHus.     Sub-sect.   5  provides  that  any  cider  producer  or  licensed  

distiller  or  brewer  ill  a  prohibition  county  or  ciiy  may  sell  at  his  C. A,  Ontario 
premises,  not  under  specilied  quintities,  only  to  druggists  or  others  Hagarty,C..T. 

licensed  or  to  persons  who  he  has  reason  to  bmieve  will  forthwith  

carry  the  same  beyond  the  limits  of  the  prohibition  districl.  By 
sub-sect.  6  leave  is  given  to  cotnpanios  making  native  wine  to  sell 
it  in  certain  (quantities. 

By  sub-sect.  7  manufacturers  of  native  wine  when  authorized  so 
[580]  to  do  by  liuensu  from  the  municipal  council  or  otlici  ;rjthority 
having  jurisdiction  where  the  manufficluring  is  carriet'.  on  niuy  sell 
the  same  in  named  (piintities. 

By  sub  sect.  8  a  men.hant  or  trader  exclusively  in  wholesale 
trade,  when  duly  licensed  to  sell  liipior  by  wholesale,  may  sell  in 
named  tpiantities  to  druggists  or  to  j;  rsons  who  a.s  he  believes  will 
forthwith  carry  the  same  out  of  the  county,  etc.,  istc. 

It  is  clear  that  no  license  can  avail  against  any  violation  of  the 
Act  except  wif  bin  the  allowed  limits. 

The  Act  ccmteinplates  the  issuing  of  licenses  to  brewers  and  dis- 
tillers and  nianufiicturers  of  native  wine. 

Foi-  at  least  thirteen  years  prior  to  confederation  municipalities 
had  this  power  of  prohibiting  the  sale  of  li')uor.  The  power  existed 
at  confederation  and  was  continued  by  Ontario  legislation  in  the 
Liipior  License  Act  d(y.^n  to  1874.  The  Dominion  .\jt  then  inter- 
posbd. 

Now  the  Ontario  Legislature  revives  the  dropped  clause. 

Under  the  confederation  Act  ''  Municipal  Institutions  in  the 
Province  "  are  in  the  class  of  subjects  within  exclusive  provincial 
regulation. 

It  may  be  safely  Sfiid  that  there  is  no  apparent  intention  in  the 
confederation  Act  to  curtail  or  interfere  with  the  existing  general 
powers  of  municipal  councila,  unless  the  Act  plainly  transfers  any 
of  such  existing  powers  to  the  Dominion  jurisdiction. 
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Where  either  the  Legislature  of  Canada  before,  or  the  Dominion 
Parliament  after,  confederation  provided  enactments  as  to  prohibi- 
tion inc(jnsistont  with  the  municipal  regulations,  the  latter  must 
give  way. 

When  either  under  the  Act  of  1864  or  of  187H,  a  county  passed  a 
prohibition  Act  the  powers  of  a  township  so  to  do  would  be  at  least 
in  abeyance. 

I  read  the  clause  18  restoring  the  old  powers  to  the  municipality 
to  apply  only  to  places  where  neither  of  these  Acts  is  in  force,  and 
to  apply  only  so  long  as  the  Dominion  Act  shall  not  be  applied  to  it. 

The  Local  Legislature  specially  disclaim  any  exercise  of  jurisdic- 
ti(<n  beyond  tlie  revival  of  provisions  in  force  at  confederation. 

[581]  As  1  understand  the  various  intevpretatioiis  given  to  the 
confederation  Act  in  its  distribution  of  legislative  powers,  in  the 
Privy  Council  and  in  the  Supreme  Court,  and  withcjut  attempting 
to  cite  from  the  voluminous  authorities  on  the  subject,  I  arrive  at 
the  conclusion  that  the  Legislature  of  Ontario  liad  jurisdiction  to 
l>ass  the  18th  section. 

The  effect  is  to  leave  the  power  of  prohibition  in  the  municipali- 
ties as  it  was  for  so  many  years  before  and  at  the  time  of  the 
Imperial  settlement  of  the  constitution  of  our  Dominion. 

I  do  not  overlook  the  question  raised  as  to  this  being  an  alleged 
interference  with  "  trade  and  commerce :"  See  Riisnell  v.  The 
Quee)!,  (1).  The  opinion  of  the  Supreme  Court  in  that  case,  that  a 
general  law  like  the  Canada  Temperance  Act,  came  within  the 
exclusive  power  of  the  Parliament  of  Canada,  is  thus  noticed,  th<! 
Privy  Council  declaring  that  "they  must  not  be  understood  as 
intimating  any  dissent  from  the  opinion  of  the  Chief  Justice  of  the 
Supreme  Court  of  Canada  and  the  other  Judges  who  held  that 
the  Act,  a?  «^  g«n<:  ral  regulation  of  the  traffic  in  intoxicating  liquors 
throughout  the  Dominion,  fell  within  the  class  of  subject  '  the 
regulation  of  trade  and  commerce 'enumerated  in  that  section,  [91]  and 
was,  on  that  ground,  a  valid  exercise  of  the  legislative  power  of  the 
Parliament  of  Canada." 

The  Privy  Council  decided  the  case  on  other  grounds. 

I  am  wholly  unable  to  see  how  the  power  granted  to  township 
municipalities  to  prohibit  the  retail  sale  of  liquor  by  any  reasonable 
construction  comes  within  the  words  ^'  trade  and  commerce  "  as  used 
in  the  federation  Act.  The  power,  as  already  pointed  out,  had 
been  for  many  years  vested  in  the  townships.  If  such  a  construc- 
tion prevail  it  would  seem  to  me  to  interfere  most  extensively  with 

(1)  7  App.  Gas.  82<J ;  antf,  vol.  2,  p.  12. 
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many  powers  granted  by  our  municipal  Acts.  They  are  full  of  pro- 
visions not  only  for  licensing  but  for  regulating,  governing,  and  in 
many  cases  preventing  acts  locally  affecting  trade  and  coinuierce  in 
the  locality,  sueli  as  :  auction  sales  of  goods  ;  liawkers  and  ped- 
[582]  dlers  ;  regulating  ferries  :  for  preventing  exhibitions  held  or 
kt.'j)t  for  hire  or  profit  ;  bowling  alleys,  and  other  jdacea  of  amuse- 
ment ;  limiting  the  number  of  victualling  houses  ;  regulation  of 
markets  and  the  sale  of  certain  goods  therein,  and  on  the  streets — 
most  extensively  interfering  with  the  rights  of  sale  and  trading  in 
cities  and  towns  ;  for  reguhiting  and  preventing  various  manufac- 
tories ;  p  eventing  dangerous  trades;  forestalling  and  regrating, 
etc.,  etc. 

All  these  powers  existed  at  onfederation,  and  I  am  of  opinion 
that  there  can  be  no  interference  with  such  power  by  any  fair  inter 
protation  of  the  words  "  trade  .nid  commerce." 

I  arrive  at  these  conclusions  in  my  view  of  this  prohibitory  clause. 
1  rciid  it  as  it  stands  in  the  Act  of  18<I8,  and  in  connection  with  the 
rest  of  that  Act,  and  especially  with  the  252iid  section 

Although  it  uses  the  words  "  prohibiting  totally  the  sale  thereof," 
1  think  these  words  must  refer  to  the  preceding  words  which  deal 
with  tlie  selling  by  retail,  and  merely  prohibit  such  selling  in  every 
l)lace. 

The  subject,  of  the  legislation  in  the  Act  was  the  granting  of  shop 
jtnd  tavern  licenses,  for  limiting  their  number,  etc.,  and  councils  are 
allowed  to  prohibit  the  sale  by  retail  in  inns  or  houses  of  entertain- 
ment, and  wliolly  to  prohibit  the  sale  thereof  in  shops  and  places 
other  than  houses  of  public  entertainment.  I  read  this  as  neces- 
sarily confined  to  the  retail  trade,  which  is  the  subject  dealt  with, 
and  for  which  a  license  is  required. 

Then  when  sect.  252  declared  the  general  law  to  be  that  no 
license  should  be  re(juired  to  sell  in  packages  of  not  less  ♦^han  five 
gallons,  it  could  not  I  think  be  intended  that  such  rights  should  be 
destroyed  under  the  wording  of  the  prohibitory  clause,  or  in  other 
words,  that  such  clause  extended  to  the  sale  of  li((Uors  in  manufac- 
tories within  the  municipality  in  the  specified  larger  (juantities.  1 
think  the  general  wording  of  the  Act  and  its  general  clauses  clearly 
indicate  that  this  prohibitory  clause  is  dealing  solely  with  the  retail 
(68:i]  biisineas.  The  practice  of  ''drinking,'  as  generally  under- 
stood in  the  country,  is  aimed  at,  wliether  it  may  occur  in  tavern, 
shop  or  any  place. 

I  think  it  to  be  a  straiaed  and  ininecossary  construction  to  apply 
it  to  all  the  dealings  of  brewers  and  distillers  in  the  sale  of  their 
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goods  in  the  ordinary  course  of  their  business.  If  they  sell  in  the 
style  of  the  tavern-keepers  in  the  retail  drinking  business  they  bring 
themsolves  within  the  by-law. 

The  late  Sir  William  Richards,  in  his  judginetit  in  Sluvin  v. 
OriUla  (1),  clearly  recognises  t!ie  nuanini;  of  the  section  to  be 
confined  tn  the  retail  business. 

So  construed  it  can  hardly  be  said  to  infringe  on  the  subject  of 
"trade  and  commerce  "  which  belongs  to  the  Dominion  authority, 

Tne  following  ijuestion  has  also  been  submitted  for  our  opinion. 

[  i  he  learned  Cliief  .Justice  read  the  tliird  question  and  continued] : 

I  cannot  but  regret  that  it  should  Vte  thought  proper  to  submit 
such  a  (lutstion  t<>  this  Court. 

It  ia  not  a  ({uestion  as  to  any  course  <»r  action  taken  or  to  be  taken 
by  the  Executive  (loveiiiment,  but  it  refers  whollj' to  the  course  ti> 
be  adopted  by  the  municipal  authorities  in  the  introduction  and 
passing  of  their  by-laws. 

It  is  in  effect  the  same  as  asking  a  definition  of  the  powers  of 
assigtiees  in  insolvency,  or  of  sheriffs,  registrars,  or  of  railway  or 
other  companies  chartered  by  the  province. 

I  think,  with  much  respect,  that  a  perusal  of  the  Act  of  189(>, 
0.  53,  would  not  lead  ordinary  minds  to  tiie  opinion  that  although 
the  letter  authorizes  the  .suVimissiou  of  '  any  matters  which  he  (the 
Lieutenant-CJovernor)  thinks  lit  t'<  refer,"  it  would  be  reasonable  to 
exi'uct  this  application  of  the  gem  ral  language  to  ([ueations,  not  ai 
to  the  validity  of  acts  of  the  legislature  or  the  executive,  but  as  to 
the  acts  of  municipal  or  trading  corporations  or  of  anj'  class  of 
officials. 

[581]  The  legi.slaibure  in  the  late  Act,  o4  Vict.  c.  4G,  disclaims  all 
interference  with  the  252nd  section  of  tlie  Miniicipal  Act,  29-30  Vict, 
c.  r^l,  passed  by  Canada,  as  to  tavern  or  shop  licenses  being  required 
for  the  sale  of  liquors  in  ihe  original  packages  of  not  less  than  five 
gallons  or  one  dozen  bottles,  save  in  so  fai"  as  modified  by  sub-sect. 
9  of  sect.  249,  being  the  section  as  to  by-laws  for  prohibition.  No 
notice  is  taken  of  the  repeal  by  the  Local  I  ^gislature  of  this  252nd 
clause  and  a  large  number  of  others  by  the  statute  32  Vict.  c.  32. 

This  leaves  it,  as  I  understand,  conceded  that  the  brewers  and 
distillers'  clause  remains  .-^till  the  law  of  the  land.  If  so,  1  consider 
that  they  may  sell  the  (luantities  mentioned  in  the  original  pack- 
ages ;  in  other  words,  that  the  municipality  cannot  interfere  with 
their  action.  After  ao  selling  it  would  than  seem  to  follow  that  the 
purchaser  could  not  retail  the  contents  or  sell  iifter  bulk  broken. 

(1)  36  U.  C.  Q.  B.  159 ;  ante,  vol.  1,  p.  G88. 
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Bit  the  witrds  of  the  section  252  go  further  and  appear  to  authorize 
a  sAe  of  the  original  packages  as  received  from  the  manufacturers, 
tiiat  i?,  the  distillers.  If  this  section  be  held  to  govern  it  will  have 
th's  construction. 

I  think  the  intention  of  the  legislatures,  Vxith  federal  an  1  pro- 
vincial, has  been  throughout  t<>  preserve  the  trade  interests  of 
firewers  and  distillers  as  distinct  from  the  I'ctail  dealers. 
1  therefore  answer  the  third  tiuostion  in  the  negative. 
As  to  the  fourth  ijuestion,  1  answer  it  in  the  negative.  1  do  not 
cnn-ider  that  a  bj-law  omitting  to  provide  a  penalty  is  necessarily 
bad.  In  may  be  inafl'ective,  but  I  do  not  think  any  court  would 
'juash  it  on  any  such  ground.  Besides  there  might  be  some  general 
!;\w  in  existence  providiuf;  for  p.Mialties  under  all  by-laws. 

Bi.  RTo.N,  J.  A.  :  — 

This  is  a  somewhat  ni>vel  proceeding,  under  a  recent  Act  of 
Parliament,  not  nnprecedcnt'-d  to  a  limited  extent  even  in  England, 
but  rendered  more  necessary  here  in  c  nseiiuence  of  tlie  great 
[585]  variety  of  c<mstitutional  questions  which  are  constantly  aris- 
ing under  our  federal  .system,  and  the  injustice  of  subjecting 
individual  litigants  to  the  delay  and  expense  of  havin;;  'hem  decided 
in  the  particular  suits  in  which  they  are  interested  ;  and  it  confined 
to  important  (juestions  it  would  seem  to  be  a  very  salutary  piece  of 
lecrislatiou. 

The  (piestiuns  r.iised  here  are  in  my  opinion  of  that  character. 

There  has  been  at  various  times  a  great  diversity  of  opinion  upon 
them,  and  tiiat  probal^ly  still  exists  to  a  considerable  extvnt.  These 
uuestions  have  been  ilreadj-  s  ated  by  the  learned  Chief  Justice, 
and  1  n»  od  not  repeat  ihem. 

ihe  argument  took  a  much  "vider  range  than  would  api)ear  to  be 
^Lnctly  retjuisite  f>r  a  determination  of  tiie  questions  submitted, 
anil  the  learned  Chief  Justice  has  quoted  very  largely  from  the 
statuses  previous  to  confederation,  f<jr  tlie  purpose  of  showing  that 
the  light  to  prohi'Mt  was  vested  in  tlie  municipal  bodies  at  that 
time,  and  much  of  the  argument  was  based  upon  that  fact.  1  have 
also  tra\  elled  over  men-e  ground  than  is  stx'ictly  necessarj'.  believ- 
ing that  I  can  thereby  make  my  conclusions,  and  my  reasons  for 
those  conclusions,  more  clear  and  distinct. 

It  does  not  suggest  itself  to  my  mind  as  at  all  conclusive  in  favour 
of  the  power  of  the  Local  Legislature  to  deal  with  the  subject  of 
prihibitiou  under  the  words  "municipal  institutions."  that  pro- 
visions in  reference  to  that  subject  were,  at  the  time  of  the  passing 
of  the  confederation  Act,  to  be  found  in  our  own  Municipal  Acts, 
-an  i  had  been  so  f..r  many  years. 
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It  must  not  be  foryottoii  tliat  the  legislature  of  the  old  Province 
of  Canada  which  passed  those  Acts  had  plenary  powers  of  lejfisla- 
tion,  including  th.o  power  to  regulate  trade  and  commerce,  to  d«ial 
with  the  criminal  law,  and  in  fact  all  the  powers  which  are  now 
iiistributfsd  between  the  Parliament  of  the  Dominion,  and  the 
legislatures  of  the  provinces. 

[586]  Having  that  i)(>wer  it  was  clearly  competent  to  the  legisla- 
ture to  confide  to  a  municipal  council  or  any  other  body  of  its  own 
creation,  or  to  individuals  of  its  selection,  authority  to  ruake  by-laws 
or  resolutiims  as  to  subjects  specified  in  the  enactment,  with  the 
object  of  carrying  it  into  effect  ;  and  the  provi.sion  in  question  being 
found  thereforj  with  a  Municipal  Act  in  one  of  the  provinces 
furnishes  no  conclusive  'evidence  that  by  the  words  'municipal 
institutions  "  it  was  intended  to  confer  every  power  which  mi^ht  be 
contained  in  such  an  Act  upon  the  legislatures  of  the  provinces. 

It  is  proper  to  enquire  therefore  what  was  the  extent  of  the 
grant  given  under  that  designation . 

Does  it  mean  only  the  creation  and  erection  of  municipalities 
with  such  powers  as  are  of  the  essence  of  municipal  institutions, 
and  necessarily  incident  to  and  essestial  to  their  existence,  or  does 
it  include  the  powers  and  functions  which,  at  the  time  of  confedera- 
tion, were  ordinarily  exercised  to  a  greater  or  less  extent  by  the 
municipalities  of  all  the  provinces  ! 

It  may  not  without  some  reason  be  contended  that  there  is  no 
inherent  connection  between  the  lifpior  traffic  and  municipal  institu 
tions,  which  is  perfectly  true,  but  there  was,  if  I  may  so  express 
myself,  a  constitutional  connection.  In,  I  believe,  all  the  provinces 
the  jiower  to  regulate,  by  the  granting  licenses  to  sell,  intoxicating 
li(jUors  existed  ;  whilst  in  many  the  power  to  regulate  even  to  the 
extent  of  prohibiting  it  altogether  existed  as  a  matter  of  police  or 
nuniicii>al  regulation,  so  that  we  have  to  regard  it  in  the  view  that 
at  that  ti\nc  the  regulation  and  prohibition  ^nd  come  to  be  regarded 
as  municipal  regulations  which  were  guaranteed  to  the  pnn'inces 
under  confederation,  and  made  pai't  of  their  rights  by  sect   02. 

I  come  thei'efore  individually  to  the  couclusiui,  although  this 
point  has  not  as  yet  been  passed  up  in  by  the  .Tudicial  Committee, 
that  under  the  term  "  umnicipal  institutioTis  "  the  Local  Legis- 
latures' power  to  prohibit  was  included  ;  and  if  the  power  the 
exclusive  power  to  deal  with  this  question. 

iC'S?]  Being  then  a  matter  of  that  kind,  and  one  of  a  merely  local 
.  at'U'e,  that  is  to  say,  confined  to  the  Province,  the  onus  is  on  those 

'  .  contend  that  it  is  ultra  virea  to  show  that  it  comes  within  the 
powers  granted  to  the  Dominion  in  the  91st  section. 
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The  ratio  decidendi  in  i»ic>.<.'/  v.  Thi  Qmcn  (1)  in  the  Privy 
Council  proceided,  aa  I  understand  it,  ufK«n  this  principle  : 

The  Judicial  Comnattee  there  held  th.it  the  case  fell,  prima  facie, 
within  sect.  1)1  under  the  <,'eneral  ]«.<»er  in  addition  to  the  enunier- 
iiti'd  p<nver3)to  make  laws  for  the  peace,  .-rderand  ;;('od  government 
of  Canada,  and  it  biicarae  neces^arj*.  therefore,  to  ascertain  whether 
it  also  fell  within  the  enuni'^rated  classes  of  subjects  in  sect.  02 
assigned  e.xclusively  to  the  pnjvincial  lei,dslatures. 

It  appears  upon  the  face  of  the  judgment  that  ther  -  were  'iily 
three  classes  of  subjects  under  which  the  appellaiita'  counsel  con- 
tended that  the  case  came  under  sect.  92,  viz.  : 

1.  Shop  and  tavern  licenses  for  the  raising  of  a  revenue. 

2.  Property  and  civil  rii^hts  in  the  Provii  ce. 

;i.  IMatters  of  a  local  an'i  privaie  nature  within  the  Province. 

It  is  jjcrfectly  clear  that  it  did  not  fall  within  any  of  these. 

I  have  pione  to  the  tcouble  of  obtaining  the  factum  or  case 
presented  to  the  Judicial  Committee  in  that  appeal,  and  find  that  no 
reliance  was  placed  on  sub-sect.  8,  but  it  was  mainly  argued  that 
the  power  of  the  Province  t«»  deal  with  the  cjuestion  was  derived 
from  sub-sect.  9,  and  Sir  Richard  Co'ich  in  cimimenting  upon  it  in 
a  .subsequent  case  says  :  "  I  do  nui  recollect  sect.  8  being  relied  on. 
i  think  all  the  clauses  that  were  relied  upon  in  the  argument  are 
noticed  in  the  judgment."' 

It  is  perhaps  not  a  matter  <•£  .surpri.'^e  that  sub-sect.  8  was  not 
ipioted  in  the  factum  when  we  recall  the  fact  that  the  case  arose 
ill  the  Province  of  New  Brunswick  where  thi-  municipal  pjwers 
[.188]  conferred  by  the  legislattire  appear  to  have  been  of  a  more 
restricted  nature  than  in  some  <>f  the  other  provinces,  and  not  to 
have  e-^pressly  authorize!  ii.-ohibition,  and  it  may  have  been 
supp.ised  that  tiie  municipality  had  only  power  to  regulate  in  a 
particular  way.  I5e  that  as  .t  uny.  the  Privy  Council  do  not 
appear  to  have  had  t^eir  af?nt.«>n  drawn  tn  it. 

It  is  sometimes  s;ud  that  .ilthoMgh  this  suVi-sect.  8  was  not  ca'led 
to  tha  attention  o:  the  Judici-tl  Committee  in  Russell  v.  The 
i,>neen,  (1)  that  that  c:»se  waa  rec-.ii.^idsred  and  iffirnied  in  Hmloe  v. 
Thf  Queen,  (2),  but  the  same  remark  applies  t<>  thi;  decision.  The 
.Judicial  Committee  wore  n-^l  in  t-at  case  considering,  nor  would 
their  attention  be  drawn  to  that  sub-section  nor  to  29-30  Vict.  c. 
51,  sect.  249,  sub-sect.  9.  The  question  there  arose  under  the 
provisions  of  the  Ontario  Liquor  License  Act  of  1877.  which  dealt 
with  a  totally  difl'erent  niatter.     1  consider  it  as  a  mere  affirm  mce 
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of  the  principle  of  decision  laid  down  nut  only  in  Rusaell  v.  Tlie 
Qnn'u  (1),  but  in  u  number  of  other  cases,  and  I  venture  very 
humbly  to  submit  that  if  this  sub-sect.  8  had  been  brou'^ht  to  their 
Lord.ships'  attention  and  they  had  placed  the  same  intrepretation 
upon  it  which  I  have  done,  it  would  have  followed  as  of  course  th-tt 
fcr  the  reasons  given  in  that  judgment  that  decision  would  ha\  e 
been  diHereut. 

And  now,  I  wish  to  notice  a  point  upon  which  I  think  a  go'.'d 
deal  of  misconception  has  existed.  It  has  never  been  su!:;p;>>sted  in 
the  Judicial  Counnitteo  (akhough  I  have  seen  some  such  opinion 
expressed  in  orh.u'  quarters),  that  in  any  case  which  comes  under 
the  residuary  legislation  of  the  Dominion,  that  legislation  can  in 
any  sense  override  a  subject  which  comes  under  the  specific 
enumeration  contained  in  .sect.  i)2. 

Thus  prima  facie  in  the  RiisaeU  Case  (1)  under  the  words  "  peace, 
order  and  good  government  "  of  Canada  the  power  would  exist  to 
pass  a  prohibitory  liquor  law,  but  whenever  you  tind  in  sect.  92 
"municipal  institutions,"  interpreted  as  we  are  interpreting  them, 
the  right  of  the  Dominion  to  legislate  upon  the  subject  is  dis- 
[589]  p'aced  ;  otherwise,  a^  remarked  by  Mr.  Justice  Strong,  the 
Dominion  Parliament  by  generalizing  a  law  and  making  it  appli- 
cable to  the  whole  Dominion  could  nullify  the  powers  reservid  to 
the  province*  under  the  constitutional  Act.  And  he  (piotes  in 
confirmation  of  his  opinion  a  question  put  to  counsel  by  the 
President  of  the  Privy  Council,  "Do  j'ou  mean  that  by  generaliz- 
ing the  powers  contained  in  sect.  92,  the  Dominion  t'arliament  can 
take  away  the  powers  of  the  Local  Legislature !  "  A  nu  nient's  con- 
sideration will  show  that  they  possess  no  such  power. 

I  think  the  principle  must  be  clear  that  neither  the  Dominion 
Parliament  nor  tlie  Local  liCgislature  can  attract  to  itself  a  juris- 
diction in  matters  assigned  exclusively  to  the  other  power  by  the 
mere  device  of  enlarging  the  geographical  area  S'l  as  to  include  the 
whole  of  the  provi»  ces,  nor  in  the  other  cas!i  by  restricting  tlie  area 
within  which  the  power  is  to  be  oercised. 

And  I  wish  to  add  that  there  is  no  such  thing  as  ovetlnpping 
contemplated  in  the  Act,  nor  any  such  principle  as  local  log  slation 
giving  way  to  or  being  overborne  by  Dominion  legislatifii,  as  would 
appear  sometimes  to  occur  in  the  courts  of  the  United  States,  ex- 
cept in  the  two  cases  provided  for  by  sect.  95.  With  the  exception 
of  those  two  cases  the  distribution  of  legislative  functions  is  of  an 
exclusive  character,  and  being  exclusive,  if  it  falls  within  the  juris- 
diction of  one  Parliament  it  la  necessarily  excluded  from  that  of 

(I)  7  App.  C«s.  .S2':t ;  ante,  vol.  2,  p.  12. 
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the  other.  Once  we  find  that  the  powor  to  regulate  or  prohibit  the 
sale  of  iiitoxicatiiij,'  liquors  is  given  under  sect.  92,  it  niust  be  read 
as  an  exception  to  sect.  91,  which  would  then  read  :  the  Parliament 
may  make  laws  for  the  peace,  oi'der,  and  good  goveniii  ent  •»£ 
Canada,  but  this  is  not  to  interfere  with  the  right  gnmte*!  ex- 
clusively to  the  local  legislatures  to  regulate  the  li({Uor  trattic. 

That  this  is  the  view  taken  by  Lord  Hubhuuse  in  the  Privy 
Council  appeals  where  he  says  that  Bnssdl  v.  TVif  Q'wen  (1)  d<»es 
not  intend  to  decide  thnt  if  the  subject  is  one  ai;tribute<l  to  the 
provincial  legisl  itiire  the  Dominion  can  aet  seizin  of  it  by  extendinir 
it  beyond  the  province. 

[590]  The  two  cases  mentioned  in  sect.  95  are  agriculf.irt-  and 
immigration,  where  the  powers  are  concurrent,  and  here  of  c wurse 
provision  had  to  be  made  for  one  or  other  givin^'  way  in  the  event 
i)f  their  clushing,  and  so  it  is  specially  prt)vided  that  the  local  legis- 
lation in  those  two  cased  should  Vie  valid  only  so  far  as  it  does  not 
conflict  wi  h  that  of  the  Parliament  of  Canada. 

There  is  in  my  opini(»n  no  general  rule  or  principle,  and  n<» 
ground  for  the  contention  that  I  have  sometimes  heard  advanced, 
that  in  case  of  c(mflict  the  legislation  of  the  Dominion  must  pre- 
vail ;  oil  the  contrary  ihere  can  be  no  such  conflict.  Each  is 
supreme  upon  the  subjects  entrusted  to  it,  and  it  was  assumed  in 
the  Imporial  Act,  that  there  could  be  no  conflict  except  in  the  two 
enumerated  cases. 

If  for  the  reasons  I  have  mentioned  this  subject  does  fall  within 
sub  sect.  8  as  a  portion  of  the  municiiial  iuititution.s  of  the  pro- 
vince, is  there  anything  in  any  of  the  ptiwers  assigned  exclusively 
to  the  Parliament  of  Orniada  to  conflict  with  it  '. 

The  only  one  which  can  by  any  stretch  nf  interpie'atiun  be  held 
to  do  so  is  that  relating  to  the  regulation  of  trade  and  commerce, 
and  many  of  the  remarks  T  have  made  will  equally  apply  t'>  thi.s 
branch  of  the  case. 

If  I  am  correct  in  assuming  that  the  right  t  >  pass  a  prohibitory 
law  exists  in  the  Local  Legislature,  even  if  it  dots  incidentally 
aflfect  trade  and  commerce,  it  must  be  held,  in  the  language  of  that 
eminent  and  lamented  judge,  the  late  Chief  Jus'ic.-  Dorion.  that 
this  incidental  power  is  included  in  the  right  to  deal  with  it  ;  in 
other  words,  the  right  so  to  deal  with  trade  and  c<jminerce  must  be 
regarded  as  an  exception  to  the  general  |)ower. 

I  should  not  regard  the  words  "  regulation  of  trade  and  com- 
merce "  in  their  unlimited  sense,  even  if  uncontrolled  by  the  con- 
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text  ill  sect.  92  .ind  other  purts  of  the  Act,  as  extending  to  such  a 
regulation  ;is  u  MrohiVntorj'  li<iu«ji  law  in  a  province,  but  re.id  in 
ciinu''cti(in  with  sub-sfct.  8  of  sect.  92,  tlicy  must,  1  think,  be  read 
a.H  if  it  hiid  c<<iitiiiiied  a  jtroviso  to  this  etFuct,  "but  so  as  not  to 
[oiM]  interfere  with  the  ri<j;lit  reserved  exclusively  to  tlie  jnovinciil 
leiMsliituri!  to  prohibit  tho  s;ilo  of  intoxicatini,'  li()Uois." 

That  i'  the  ride  of  interpretition  laid  down  by  the  Privy  ''ouiuil 
ill  a  very  early  case,  viz.,  that  .sects.  !>1  and  1>2  are  to  be  read 
together,  and  tbe  language  of  one  interpreted,  .nid  where  necessary 
modified,  by  that  of  the  other  (1). 

This  would  be  my  view  were  I  at  liberty  to  state  my  (jwn  opini(m, 
but  as  at  present  advised  I  think  we  are  bound  by  the  decision  of 
the  8u|)reme  Court  in  Citij  of  Frvderldon  v.  Thu  Qwah  (2),  where 
that  Court  held,  Henry,  d.,  dissenting,  that  the  power  to  deal  with 
this  subject  was  embraced  within  sub-sect.  2  [of  sect.  91]  relating  tr» 
the  regulation  of  trade  and  commerce.  It  is  true  that  the  decision 
in  the  Privy  Council  proceeded  upon  other  gnninds,  but  they  say 
expressly,  "  they  must  not  be  understood  as  intimating  any  dissent 
from  the  o})inion  of  the  Chief  Justice  of  the  Supreme  Court  of 
Canada  and  the  other  -Judges  who  held  that  the  Act  .  .  .  fell 
within  the  class  of  subject,  '  the  regulation  of  trade  and  com- 
merce.' " 

It  seems  to  me  that  until  expressly  reversed  or  reconsidered  that 
judgment  is  binding  upon  us.  whatever  may  be  n.y  own  opinion. 

In  the  same  way  the  judgment  of  the  Judicial  Committee,  though 
based  ujxni  a  state  of  facts  which  rendered  any  other  judgment,  in 
my  opinion,  impo.ssible,  is,  until  reconsidered  upon  the  additional 
material  to  winch  I  have  referred,  binding  upon  me  as  a  judgment. 

If  therefore,  we  had  been  dealing  with  the  general  (jueation  as  "  > 
the  right  of  the  I'rovincial  Legislature  to  pass  a  prohibitory  liquor 
law,  1  should  have  been  constrained  to  liold  such  legislation,  con- 
trary to  my  own  opinion,  ultra  vires  ,  but  the  question  is  confined, 
as  I  understand  it,  to  the  power  of  the  legislature  to  re-enact  sub- 
sect.  9  controlled,  as  it  was  supposed  to  be  controlled  at  the  time  of 
confederation,  by  sect.  'Jo2. 

Snb-sect.  9  is  not  very  clearly  expressed,  and  I  must  confess  that 
my  first  reading  of  it  led  me  to  the  conclusion  that  it  referred  to 
two  distinct  matters  :  1st,  the  prohibiting  the  sale  by  retail  in  any 
f.o92J  inn,  and  2nd,  the  prohibition,  altogether,  whether  by  whole- 
sale or  retail  in  -Any  place,  but  upon  further  reading  the  various  Acts 

(1)  [See  Citizens'  In.^urancc  Co.  v,  (2)  3  C.ai.  S.  C.  R.  605;  ante,  vol. 

Parsons,  7  App.  Cas.  96,  109  ;  ante,       2,  p.  27. 
vol.  1,  pp.  265,  273.] 
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then  in  forci?  rehitint;  to  fornionted  or  other  ni;inufiictiiretl  li<jui>r,  and 
sect.  252,  I  »ni  satisfied  tlmt  the  whole  section  was  intended  to  be 
c<tn6ned  to  stiles  by  retail  in  inns,  and  such  sales  as  were  authorized 
bv  shop  licenses,  and  I  ad(jj)t  my  brother  M.mlknnan'.s  reaaonini? 
uptin  this  blanch  of  the  case.  Beinj?  therefore,  a  mere  police 
resiuiution  for  the  sale  by  retail  the  enactment  is  not  open  to  the 
possible  oV)jeciion  to  which  I  have  referred. 

I  answer  the  two  tirst  questions  therefore  in  the  aftirinative. 

Question  three  I  answer  in  the  neyative,  assuming  as  I  do  that 
the  ipiestion  is  confined  to  the  power  of  those  bodies  under  the 
enactments  referred  to  in  the  two  previous  (juestions  now  reviewed. 

As  to  question  four  I  do  not  consider  a  by-law  under  these  sec- 
tions necessarily  invalid  bocause  it  omits  to  provide  a  penalty. 

Maclknxax,  d.  A.  :  — 

The  tirst  matter  to  be  considered  is  the  extent  of  the  enactment 
of  the  late  Province  of  Canada,  2i)-30  Vict.  e.  51,  s.  249,  sub-s.  9, 
which  has  been  re-enacted  by  the  Acts  in  question. 

The  first  member  of  the  enactment  authorizes  the  prtdiibition  of 
sales  by  retail  in  any  tavern,  inn,  or  other  house  of  public  enter- 
tainment. It  leaves  sales  by  wholesiile  untouched,  and  it  does  not 
interfere  with  sales  in  other  places  than  inns  and  places  of  public 
entertainment.  The  other  member  of  the  section  then  appears  to 
deal  with  all  kinds  of  sales,  not  merely  those  by  retiiil,  and  with  all 
places  except  houses  of  public  entertainment,  and  would  seem  to 
authorize  total  prohibition  both  wholesale  and  retail  in  all  places 
withui  the  municipality,  with  the  single  exception  of  houses  of 
public  entertainment.  If  that  were  the  effect  of  the  enactment  it 
[593]  would  seem  to  be  very  strange,  for  then  under  the  by-laws 
which  have  been  laid  before  us,  which  have  put  both  members  of 
the  enactment  in  force,  liquor  could  still  be  sold  in  houses  or  places 
<^>f  public  entertainment  but  only  by  wholesale,  and  could  not  be 
sold  anywhere  else  either  by  wholesale  or  retail.  The  legislature 
c  <uld  hardly  have  intended  anything  so  absurd  as  that,  and  yet 
that  woidd  appear  to  be  the  meaning  of  the  enactment  standing  by 
itself. 

I  think,  however,  when  the  history  of  the  lef^islation,  the  other 
cii-existing  enactments  on  the  subject,  and  the  context  of  the 
enactment  itself  are  looked  at,  it  will  be  quite  apparent  that  the 
second  member  of  the  enactment  must  be  construed  as  referring  to 
sales  by  retail  only,  as  well  as  the  hrst,  and  that  it  was  not  intended 
thereby  to  confer  any  power  on  the  mun'cipilities  to  prohibit  sales 
by  wliolesale. 
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The  first  power  of  actual  prohibition,  nn  distiii'^uinhed  troiii  more 
liceiisin<4  which  was  conferred  on  municipalities  was  in  18.j3  when 
by  H>  Vict.  0.  184,  sect.  3  (2),  townships,  villages  and  towns  were 
authorized  to  pass  prohibitory  by-laws,  but  tha^  prohibition  was 
distinctly  confined  to  sales  by  retail  ;  and  it  was  declare  I  th;it  sell- 
inj^  in  the  orit;inal  packas^os,  in  which  the  liipi  r  was  received  from 
the  importer  or  manufacturer,  and  not  containin;^  rt-spectively  less 
than  five  gallons,  or  one  dozen  hotthis.  should  not  be  held  to  be  a 
sullinj^  by  retail. 

The  law  remained  in  this  stuto  until  the  yrar  1H."»8,  when  by  Mie 
Cunsolidated  Municip.'d  Act  of  that  year,  22  Vict,  c  90,  sert.  24.5, 
sub-s.  0,  the  enactment  was  ca.st  subsUintially  into  the  form  which 
is  now  before  us  fni  iMinsideration. 

After  that  the  rlaUHe  \v;h  twice  re-enacted,  tirst  in  the  Con- 
Sdlidated  Municipal  Act  nf  18l)(j,  sect.  24!>.  sub  s.  it  and  ai;ain  in 
tlio  year  IHU!),  by  .'»2  Vict.  c.  .S2,  s.  t>.  sub-s.  7  ;  but  there  was  a 
8li<.'ht  chanj^o  niaile  in  these  two  re-enactments  by  the  insertion  of 
the  word  "  totally  "  in  rlie  .Vet  of  18()i,  and  the  word  "altogether" 
in  the  .\ct  of  18(i!>.  after  the  ward  "  prohibitiiiy  "  in  the  second 
membei'  of  the  eiiat't  inent. 

|.")94]  I  tl  ink  it  is  very  clear  that  as  the  clause  stood  in  the  Act 
of  1S")8  it  left  the  law  aa  to  sales  by  wholesale  untouched.  It 
meant  no  nia'e  tiian  this:  municipilities  may  prohibit  sales  by 
retail  in  public  hou.ses,  and  they  may  also  prohibit  such  sales  in 
shops  and  other  places.  The  i)rohibition  of  retail  -  iKs  might  be 
confined  to  public  houses,  or  it  miiiht  be  extended  to  shops  and  all 
other  places  throughout  the  munici]iality,  the  kind  of  sale  which 
was  meant  lo  be  dealt  with  in  the  second  part  of  the  clause,  being 
the  .same  kind  that  was  described  in  tlie  tirst,  namely,  sale  by 
retail. 

The  meaning  and  use  of  the  words  fdtalhj  an  i  •ihiujether  ii»tro- 
duced  in  the  8ubseque!)t  re-enactments  are  not  at  first  sight 
obvious.  But  th it  becomes  appartiit  on  examining  sub-sect.  1, 
which  defines  shop  licenses  .as  lieeuses  foi  the  teta'd  of  liquor  in 
(juantities  not  less  than  a  (juart,  in  shops,  stores  or  places  other 
than  inns  or  places  of  public  entei'taiu.nent.  By  sub-sect.  1,  sales 
in  shops,  stores  or  places  other  than  inns,  etc.,  are  prohibited  in 
quivntities  less  than  a  quart,  uidess  under  license  ;  but  by  sub-sect. 
9,  sales  in  such  places  may  be  prohibited  totally  or  altogether. 
The  shopkeeper's  power  of  selling  by  retail  was  already  subject  to 
a  partial  prohibition  under  sub-sect.  1.  namely,  as  to  quantities  less 
than  a  quart  ;  by  this  sub-sect.  9  his  selling  by  retail  may  be 
prohibited  altogether.     The  partial  prohibition   to   which   he  was 
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before  subject  in  liin  retiiil  biisitieHa,  namely  in  (jUiintities  IcsHthnn  a 
(|U»rt,  mi^lit  now  be  iaa<le  tufal,  1  think  that  \n  the  sole  force  and 
effect  ()f  the  won  Is  '*  lotiilly  "  and  "  alto^ethor  " 

Sub-sects.  1  and  !>  are  parts  of  the  sivriie  section,  and  in  sub-sect. 
I  the  sales  intended  to  be  dealt  with  are  divided  into  two  classes  ; 
I  he  first  class  comprises  sales  in  inns,  alehouses,  beerhouses,  and 
any  other  houses  or  places  or  public  i  iitertainmont  ;  the  other  class 
comprises  sales  in  shops,  sL<ire3</r  places  other  than  inns,  alehouses, 
beerhouses,  or  places  of  [>ublic  ciiuertauiment.  In  both  classes  the 
sales  referred  to  are  expressly  limited  to  sales  by  retail.  When  we 
[596]  come  to  sub-sect.  9,  the  same  two  classes  are  dealt  with,  but  in 
briefer  and  less  expanded  lan'^ua'.,'e.  Tluire  is  the  inn  or  [)ublic 
houie,  and  thero  are  t'le  shop/j  and  pl.ices  other  than  the  public- 
house.  Sub-.sect.  1  provides  for  the  lioeii.sin<,'  (>f  the.se  two  classes 
of  places  respectively,  and  sub-sect.  0  jji'i'vides  for  prohibition  in 
the  same  pljicos,  classifying  them  in  the  .same  way.  To  my  mind  it 
is  irresistible  that  the  siles  intended  tu  be  dealt  with  are  the  same 
throughout,  namely  sab  s  by  retail  only,  althouj^h  the  word  is  not 
npoated  with  reference  to  shops.  This  construction  n)akes  the 
enactment  sensible  and  consistent,  and  relieves  it  from  what  would 
ctheiwise,  J  think,  appear  to  be  an  absurd  meaning. 

1  think  this  construction  is  aided  by  .sect.  247  of  the  Act  of  1858 
(ur  se.t.  '2.'>ii  of  the  Act  of  18()(5)  which  deckues  that  no  tavern  or 
shop  license  shall  be  necessary  for  selling  in  the  oritjina!  jiackages 
in  which  it  is  received  from  the  importer  or  munufacturer  so  long 
as  they  contain  not  less  than  five  gallons  or  one  dozen  bottles. 
That  section  took  the  place  of  the  exception  in  the  Act  of  isKi 
already  referred  to,  and  defined  what  was  wholesale  and  what  was 
retail,  for  the  purposes  of  the  Act.  1  do  not,  however,  think  that 
section  was  essential  to  the  c<  nstruction  which  I  pat  upon  sect.  249. 

In  Slaviii  v.  Village  of  OriHia,  (I),  the  late  Chief  Justice  Richards, 
in  delivering  the  judgment  of  the  Courr,  expressed  the  opinion  tiiat 
the  prohibiting  power  of  this  section  was  confined  to  sales  by  retail, 
and  he  pointed  out  that  prior  to  confederation  the  Legislature  (jf 
Canada  limited  the  granting  of  licenses  to  persons  who  .sold  by 
retail,  and  did  not  retjuire  the  manufacturer  or  imp<»rter  to  obtain 
a  license  to  sell  by  wholesale  ;  and  that  legislation  as  to  excise  or 
manufacture,  and  the  licensing  of  those  engaged  in  that  business, 
was  kept  distinct  from  the  legislation  as  to  shop  and  tavern  licen.se8. 

The  enactment  in  question  then,  in  180G  and  1869,  and  until  it 
was  repealed  by  .37  Vict.  c.  32,  a.  (il,  was  merely  a  power  granted  to 

(1)  36  U.  C.  Q.  B.  159,  176,  177 ;  ante,  vol.  1,  pp.  688,  704,  70.^j. 
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[596J  iriuiiicipalities  to  prohibit  the  retail  traffic  in  liquors.  It  wjis  not 
■A  power  of  toted  prohibition,  but  a  comparatively  small  power 
coiifuied  t(  retail  bur.ineHs,  and  Avas  the  same  which  was  conferred 
first  in  the  year  18o.'i,  :uio  which  was  possessed  by  the  municipalities 
unimpaired  at  the  time  of '(.nfederatioii. 

Coming  to  the  conclusion  that  the  enactment  in  (juestion  is  con- 
fined in  both  its  members  to  sales  by  retail,  1  think  it  -fullows 
clearly  that  it  was  competent  to  the  Legislature  of  Ontario  to  re- 
enact  it  as  falling  within  the  class  of  subjects,  '*  Municipal  Institu- 
Lions  in  the  Province,"  under  sub-sect.  8  of  sect.  92  of  the  B.  N.  A. 
Act.  It  is  unnecessary  to  re[)eat  the  argument  which  has  been  sd 
fully  and  forcibly  elaborated  by  ot'nor  judges,  beginning  with  the 
late  laTui-nted  Chief  Justice  Richards  in  Shivin  v.  Villaije  ofOrillio, 
(1),  above  referred  to.  At  page  175,  with  leferonce  to  the  veiy 
enactment  in  question,  he  says  :  "  As  far  as  the  Province  of  L'pper 
Canada  was  concerned,  the  delegates"  (for  procuring  the  B.  N.  A. 
Act)  '■  who  represented  the  views  of  that  section  of  the  I'nited 
Province  of  Canada,  well  knew  what  the  m\niicipal  institutions  of 
Upper  Canada  were,  and  some  one  of  them  had  probably  introduced 
and  carried  through  the  legislature,  onl^'  a  short  time  before,  the 
Act  passed  on  15th  August,  18t;(i,  entitled,  '  An  Act  respecting  the 
Municipal  Institutions  of  Upper  Canada,'  29-30  Vict.  c.  51.  They 
knew  that  in  the  sections  of  that  Act  already  referred  to  th.  power 
was  granted  to  the  municipalities  in  Upper  Canada,  under  certain 
circumstances,  to  limit  the  number  of  taverns  and  to  prohibit  the 
licenses  of  shops  for  the  sale  of  spirituous  li(juors  in  the  several 
municipalities.  When,  then,  this  Imperial  Act  uses  the  very  words 
of  the  title  of  this  bill  in  giving  as  one  of  the  class  of  subjects  on 
which  the  Provincial  Legislature  may  pass  laws,  viz  ,  '  Municipal 
Institutions  in  the  Province,'  can  there  be  any  reasonable  doubt 
that  it  was  expected  and  intended  that  the  municipal  institutions 
which  were  to  be  constituted  under  that  authority  would  possess  the 
same  powers  as  those  wliich  were  t  hen  in  existence,  under  the 
same  name,  in  the  Province.  I  should  think  not." 
[597]  In  Suite  v.  I'hree  Rivers,  (2),  at  pp.  40  et  seq.  Mr.  Justice 
G Wynne  enters  still  ni-ne  elaborately  into  the  argument,  and  at  p. 
43  says  :  "  I  cannot  doubt  that  by  item  No.  8  of  sect.  92  which 
vests  in  the  provincial  legislatures  the  exclusive  power  of  making 
laws  in  relation  to  municipal  institutions,  the  authors  of  the 
scheme  of  confederation  had  in  view  municipal  institutions  as  they 
had  then  alrtady  been   organized  in   some   of   the  province..,  and 


(1)  36  U.  C.  C^.  B.  159  ;  ante,  vol. 
1,  pp.  688,  702. 


(2)  11  Cau.  S.  C.  11.  25  ;  ante,  vol. 
4,  pp.  305,  319,  322. 
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that  the  term  as  used  in  the  B.N.  A.  Act,  unless  there  be  some 
provision  td  the  contrary  in  sect.  91  of  the  Act,  comprehends  the 
powers  with  which  inunicipHl  mat  tutions,  as  constituted  by  Acta 
then  in  force  in  the  resuective  provinces,  were  already  invested  for 
regulating  the  traffic  in  intoxicating  liquors  in  shops,  saloons,  hotels 
and  taverns,  and  tho  issue  of  licenses  therefor,  as  being  powers 
deemed  neceasary  a.id  proper  for  the  beneficial  working  of  a  perfect 
system  of  local  municipal  self-government." 

In  delivering  the  judgmt-nt  of  the  Quebec  Court  of  Appeal,  in 
the  case  last  mentioned,  Mr.  Justice  Ramsay  went  further  than  is 
neced.«ary  for  the  decision  of  this  case,  atid  held  that  the  right  to 
pass  a  prohibitory  li(iuor  law  for  the  purposes  of  municipal  inst  tu- 
ticus  had  been  resiTved  to  the  local  legislatures  by  the  B,  N.  A. 
Act  ;  and  in  upholding  that  judgment  in  the  Supreme  Court,  Mr. 
Justice  Stroiig  says  he  entirely  agrees  with  the  j'ldgment  delivered 
by  Mr.  Justice  Ramsay.  I  am  not  suie  however,  that  he  means 
to  exj»res3  approval  of  that  judgment  to  the  full  extent  expressed 
by  the  le;irned  Judge  of  tl;e  Court  below,  as  the  affirmance  of  the 
judgment  did  not  absolutely  require  it. 

It  is  not  necessary  for  the  pur[)Ose  of  answering  the  questions 
before  us,  to  determi.e  how  far  by  reason  of  the  existence,  at  the 
time  of  confederation,  of  the  Dunkin  Act,  the  provinces  may, 
under  sub-sect.  8  of  sect.  ".>2,  have  the  power  of  absolute  prohibition, 
and  I  desire  to  express  no  opinion  on  tliHt  point  one  way  or  the 
other.  It  is  enough  to  say  that  I  think  it  clear  that  under  that 
section  the  province  Has  the  power  to  revive  the  enactment  in  ques- 
[598]  tion,  and  that  our  answer  to  the  first  t^o  questions  ought  to 
be  in  the  affirmative. 

With  regard  to  the  third  question,  I  am  of  opinion  that  as  inci- 
dental to  the  power  to  prohibit  tho  retail  traffic  in  liquor  the  pro- 
vince must  Iiave  the  power,  acting  bona  fide,  to  define  from  time  to 
time  what  on.stitutes  retail  traffic.  Wo  hi''t  seen  what  the  defin- 
ition was  in  the  Act  of  1863.  It  wa'j  surt&t^ntially  the  same  under 
the  Acts  of  1^58  and  186().  This  has  beei  changed,  and  is  now 
re^'ulated  by  the  R.  S.  O.  (1887;  < .  194,  s.  2,  sub-sa.  2,  3  and  4. 
In  my  opinion  the  mun'cij  al.ties  named  in  the  third  question 
cannot  at  present  prohibit  under  t'"^  revived  enactment  such  sales 
as  are  described  in  sub-st^ction  4. 

In  answer  to  tho  fourth  queation,  T  am  of  opinion  that  the  want 
of  a  penalty  does  not  invalidate  such  a  by-law. 

OsLFR,  J.  A.,  declined  to  give  any  opinion. 
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JUDOMENT   OK    SUPBKIOK   CoUKT    IN    LePINE  V.    LaI'RENT. 

[Reported  1 't  L<:<jal  News,  S69.\ 

Lynch,  J.  : — 

In  1890  the  Legislature  of  Quebec,  by  the  Act  53  Vict.,  c.  79, 
incorporated  the  town  of  Magog  ;  and  by  sect.  39  power  was  givni 
the  municipal  council  to  p.ass  by-laws,  among  other  purposes  "  To 
restrain,  regulate  or  prohiV>it  the  sale  of  any  .spirituous,  vinous, 
alcoholic  or  intoxicating  liquors,  by  retail  or  wholeaile  within  tho 
limits  of  the  town." 

On  the  13th  April,  18!)1,  the  council  of  the  town  of  Magog 
passed  the  following  by-law;  "  It  is  hereby  enacted  that  on  and 
after  the  1st  day  of  May,  1891,  the  granting  of  licenses  for  tho  sale 
of  spirituous,  vinous,  alcoholic  or  intoxicating  liquors  in  any  quan- 
tities, by  wholesale  or  retail,  in  stores,  sliops  and  all  other  places 
(excepting  hotel.s)  within  the  limits  of  the  town  of  Magcg,  is  hereby 
prohibited,  and  the  granting  of  certiticates  for  such  sale  will  be 
refused  by  this  council  in  accordance  with  the  provisions  of  article 
39  of  the  Act  of  incorporation  of  tho  town  of  Magog  and  other 
provisions  of  the  statutes  of  the  Province  of  Quebec." 

It  would  appear  that  prior  to  tho  1st  of  May  last,  petitioner  had 
a  license  for  the  sale  of  li(iuor  by  wholesale  at  said  town  of  Magog  ; 
and  that  he  subsequently  applied  to  the  defendant,  the  collector  of 
provincial  revenue  for  said  district,  fur  the  renewal  of  such  whol«- 
sale  license,  tendering  him  therefor  the  fees  fixed  by  the  statute 
54  Vict.,  c.  13,  s.  12.  To  this  tender  formally  made  by  a  notary 
public,  defendant  answered  that  he  could  not  accept,  that  ho  must 
be  governed  by  the  dispositions  of  the  Act  53  Vict.,  c.  79,  and  of 
the  by-law  passed  by  the  corporation  of  Magog  in  virtue  of  this 
statute,  to  long  as  that  by-law  remains  in  force. 

On  the  17th  August  last,  petitioner  applied  to  this  court  for  the 
issuance  of  a  writ  of  mandamus,  addressed  to  the  defendant,  order- 
ing him  to  appear  and  show  cause  why  a  peicn^pfory  writ  should 
not  issue,  enjoining  him  to  grant  petitioner  the  wholesale  license 
for  which  he  had  applied  ;  and  with  the  petition  was  a  deposit  of 
the  amount  of  fees  required  by  law.  It  was  ordered  that  a  cc .  y  of 
tho  petition  should  be  served  on  the  defendant,  with  a  notice  that 
the  same  would  be  heard  on  the  20th. 

On  the  last  named  day  petitioner  and  defendant  appeared  by 
their  respective  counsel,  and  the  corporation  of  the  town  of  Magog 
applied  to  be  permitted  to  appear  and   to  be   heard  by  counsel. 
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which  ;ip[)lication  was  granted.  The  main  facta  relied  on  by  peti- 
tioner were  admitted  at  the  argument,  and  the  only  (jtiestion  at  all 
aeriously  discussed  was  the  constitutional  right  of  the  Quebec  Leg- 
islature to  authorize  the  council  of  Magog  to  prohibit  the  sale  of 
liijuor  as  had  bfen  done  by  the  section  of  the  Act  of  incorporation 
above  quoted.  Jt  was  incidentally  suggested  by  defendant's  coun- 
sel that  the  allegations  of  the  jjetition  did  not  disclose  a  right  to 
the  writ  of  mandamus,  and  that  the  m<ire  correct  proceeding  on 
the  part  of  petitioner  would  be  an  action  to  set  aside  the  by-law. 
[370]  It  is  alleged  that  ife  was  the  duty  of  the  defendant,  on  pay- 
ment of  the  prescribed  fee,  to  have  granted  petitioner  his  license  ; 
and  if  that  be  so  the  writ  is  cleirly  demandable  under  par.  2  of 
art.  1022  C.  P.  In  the  S^dte  (\m  (1),  which  was  not  unlike  the 
present  one  as  regards  the  principle  involved,  the  proceeding  was 
by  mandamus,  and  the  defendant  raised  the  same  objection,  but  it 
was  overruled,  and  the  case  went  to  the  Queen's  Bench  and 
Suj'reme  Court.  On  the  suggestion  of  j)etitioner'tt  counsel  the 
Attorney-General  has  been  notified  to  appear  if  he  saw  fit,  and  he 
has  declined  to  do  so. 

The  issue,  therefore,  is  clear  and  distinct,  and,  although  differ- 
ing in  some  respects  from  that  presented  in  what  may  now  be  re- 
garded as  the  leading  and  decisive  cases  affecting  the  respective 
powers  of  Parliament  and  oi  legislature,  recourse  must  be  had  to 
them  to  aid  in  determining  where  the  legislative  power  rests.  As 
regards  the  matter  now  under  consideration,  the  sole  cpiestions  are 
liad  the  legislature  the  right  to  confer  upon  the  ^lagog  council  the 
power  to  pass  a  by-law  to  prohibit  the  sale  of  licjuor  by  wholesale, 
and  was  defendant  bound  to  observe  such  by  law. 

Our  juiisprudence  on  the  general  question  of  prohibitory  power 
was,  certainly,  for  several  years  after  confederation,  in  what  may 
be  designated  an  embryo  state,  not  having  leceived  the  full  devel- 
opment which  has  more  recently  been  given  to  it  by  the  pronounce- 
ments of  the  highest  courts  of  the  Province,  of  the  Dominion  and 
of  the  I]m})ire.  Among  the  early  decisions  which  are  quoted  in 
support  of  the  view  that  Pailiament  alone  can  deal  with  the  ques- 
tion of  prohibition  is  that  of  Coucy  v.  Mvnicipidity  of  Brome  (2). 
Having  been  counsel  in  that  case,  I  know  si  mething  of  what  the 
issues  really  were,  it  was  on  a  petiticm  to  set  aside  a  by-liw 
adopting  the  Temperance  Act  of  1864,  which  it  was  contended  had 
been  repealed,  as  regards  the  Province  of  Quebec,  by  the  Munici- 
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(2)  21  L.  C.  JurJHt  182  ;  ante,  vol. 
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pal  Uodo  and  the  L  cense  Act.  Th«  'ate  Mr.  Justice  Dunkin  did 
h(dd  that  the  lu.'isliitiirrt  ha  1  not  repealed,  and  could  not  repod 
the  T(  nipiruice  Act.  His  judu;nietit  was  set  jtsido  by  the  Court  nf 
A|>|)ea'8  oil  a  d  fF.'ieut  ground — an  informality  in  the  manner  of 
t;»king  tlm  Vote.  I  tind.  however,  that  the  membeis  of  that  coll^^ 
expressed  'heir  vi'V/s  freely  on  the  question  of  legislative  ]>ower. 
T  e  late  Sir  Autoine  Dtirioii  sid  :  "  I'efore  the  union  of  the  Pro- 
vinces was  elFoft  d  bv  coiifed  ration,  the  power  to  prohibit  the 
sail-  of  i  toxicatiiii;  li  |Ui>i8  had  alieady  been  conferred  by  the 
'"  eniperame  Act  of  l^VA,  to  tiie  municipalities  of  the  Provinces  of 
Uiiper  and  Lower  Canada.  It  wa-  by  that  Act  made  a  matter  of 
lo.  id  and  iiuniicip  1  reLfulition.  Uy  the  c  »nfederati<in  Act  all  the 
laws  then  in  force  in  the  several  piovinces  were  continued  (sect. 
I'i'.t)  ;uid  municipal  >'«titutions  (sub-sect.  8)  as  well  as  all  matters 
of  a  merely  local  or  p.  a  e  nat  re  in  each  province  (siih.s.  16,  sect. 
92)  WiTe  pimed  undir  c.-ivo  legislative  control  of  the  several 
provinces.  In  th>'  Hbsei.'  -  uf  any  expressions  to  restrict  the  pow- 
ers 8<i  conferred,  tliey  miist  be  understood  to  comprise  all  th'se 
matters,  wtoch  at  tiie  time  the  union  was  elTected,  had  been  con- 
sidered by  the  then  existing  legislatures  as  belonging  to  municipal 
institutions  and  as  being  of  a  local  or  provincial  character.  This 
would  comj)ri3^  the  authority  which  the  leujislaturo  of  United 
Canada  had  already  leleuated  to  the  several  muiiicipa  ities  to  pro- 
hibit the  sale  of  intoxicating  ii[U  ts  within  the  limits  of  such 
munieipalitie-*.  The  moaning  <pf  the  words  trade  and  commerce  as 
use  i  in  the  second  subsection  of  sect.  ')l  of  the  B.  N.  A.  Act 
oug'it  to  be  restricted  to  those  branches  of  commerce  of  a 
broader  applicati  n  than  those  already  enumerated  and  which  are 
specia'iy  provided  for  in  sect.  lU  such  as  tlie  im[)ort  and  export 
trade  of  hecouotiy,  cust<tiiis  and  excise  duties,  and  generally  all 
those  nutters  of  trade  aff  (tint:  the  whole  Dominion  or  more  than 
one  of  the  province."*  or  their  trade  relations  with  one  another,  or 
with  the  Einp  re  or  any  of  its  possessioDS.  1  do  not  wish  hero  to 
lay  down  as  a  rule  thut  there  are  no  cases  in  which  the  Dominion 
Parliament  c(njld  not  re^ulace  or  prohibit  the  .sale  of  intoxicating 
liqu -rs  or  <uher  articles  oi  trade  wii bin  the  provinceb  composing 
the  Dominion. 

"  It  is  not  necessary  to  express  any  opinion  what  might  be  the 
[1^71]  Huthority  of  the  Demiinion  Parliament  in  cert  tin  possible  con- 
timiencies  ;  it  suffices  for  this  case  to  .say  that  t'le  Temperance  Act 
of  1864  must  be  considered  as  belonging  to  the  latter  class  of  sub- 
jects coming  wthin  the  description  of  local  <t  police  rogul.iti  ons, 
and  this  I  believe  is  the  opinion  of  all  the  member^}  of  this  court. 
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"  From  the  best  consider  ition  I  luivo  been  nble  to  give  to  the 
question  now  under  revie*,  1  have  coiui*  to  llu<  conclusion  that  the 
legislature  of  the  Province  of  Quebec  lia  I  lull  ixiwer  to  deal  with 
the  Temperance  Act  of  18t)4.  and  to  alter  aid  npei'  any  of  its 
provisions  conferring  on  municipal  councils  the  nglit  to  prohibit 
the  sale  of  intoxicating  liquors  within  their  municip.ility  " 

i\Ir.  Justice  Ramsay  said  :  *'  Fortunately  we  aie  ni>t  called  upon 
to  reconsider  sub-s.  U  of  sect.  92  of  the  B,  N.  A.  Act,  for  a  pr-iii- 
bition  to  sell  intoxicating  liquos  is  cert'iinly  not  a  licdiisi',  and  it 
cannot  assist  in  rasing  a  revenue.  Then  is  a  pruhibiiinn  to  sell 
int  ixicating  liquors  within  the  liuiirs  of  a  local  Miunicipality,  a 
matter  of  a  uierely  local  or  private  nature  in  the  iiovincf,  .md 
furthermore  does  it  interfere  with  the  reijulation  of  trade  in.d  com- 
merce ?  I  cannot  think  that  the  exclusive  power  to  regulate  trade 
and  commerce  cnn  be  interpreted  in  an  absolute  manner  ;  and  we 
must  therefore  constantly  enquire  whether  the  matter  does  not  more 
exckisively  belong  to  some  local  power.  Here  it  is  contended  th  it 
a  prohibitorj'  by-law  is  not  dependent  on  the  municipal  in.stituticms 
of  the  province.  But,  as  it  has  alrt-ady  been  observed,  the  Act  of 
1864  evidently  treats  it  as  a  municipal  matter,  and  tu  attempt  to 
treat  these  local  prohibitions  as  a  re.ulation  of  traiie  avid  c  unmerce 
appears  to  me  to  be  ridiculous  exagg-ration  I  therefore  think 
that  the  local  legislature  haa  the  right  to  deal  with  the  piohibition." 

Mr.  Justice  Cross  said  :  "  Municipal  government  may  include 
much  that  concerns  the  regulati<m  of  trade,  and  laws  affocting 
trade  may  interfere  largely  with  municipal  regulations.  When 
special  tr.ding  operations  become  piejudicial  to  public  health  and 
morals,  the  higher  law  of  the  public  gt.od  w<'uld  seem  to  re<inire  the 
supremacy  of  the  local  munici|);tl  c<mrrol  to  restrain  the  mis  hief  of 
laws  of  the  class  to  regtdate  trade  which  should  be  ;.en»T.il,  not  local 
or  special  in  their  application.  To  prevent  abuses  n  suiting  from  the 
sale  of  intoxicating  liquors  on  Sunday,  or  at  inopportune  places, 
might  be  held  to  be  reasonable  exercise  of  local  muniiipal 
power,  although  it  niiyht  aflect  the  volume  of  trade  in  these  articles. 
We  liud  the  power  to  prohibit  the  sale  of  intoxicating  licjuois  dis- 
tinctly attributed  to,  an  I  exercised  by,  our  niunicjpai  institutions 
before  confederation  ;  and,  being  alre^oly  invest,  d  with  tiiat  p  wer, 
we  have  no  warrant  for  divesting  them  of  it,  and  mus' .  therefore, 
leave  them  in  possession  of  it." 

I  have  quoted  thus  largely  from  the  view.-*  of  the  learned  judges 
of  the  Provincial  Court  of   Appeal  in  the  Cooey  Cane  (1] — «hicli,  so 
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far  aa  1  know,  aro  not  reported — in  order  to  show  how  the  opinions 
expressed  tlius  oiuly  (1878)  by  them  were  afterwards,  in  the  main, 
ado[)ted  by  the  higher  appellate  courts,  which  were  subsequently 
called  up  'n  to  judicially  interpret  sects.  91  and  92  of  the  Union  Act, 
reKaidiiif:;  the  respective  powers  of  Parliament  and  legislature  to 
deal  with  the  voxoil  questions  of  license  and  prohibition.  I  ought 
to  say,  to  correct  a  false  impresaion,  that  the  judgment  of  the  Court 
of  A[»pe>kl  in  the  (Joocu  Case  (1)  was  set  aside  by  the  Supreme 
Court  by  consent,  the  petitioner  not  caring  to  proceed  further. 

In  1877  the  legislaiuro  of  Ontario  adopted  the  Liquor  License 
Ac,  whi  h  ci>nt lined  stringent  provisions  respecti'ig  the  regula- 
tion of  tlie  sale  of  spiriiuoua  liqu(n-s,  and  gave  rise  to  what  is  known 
a"*  the  Uodyc  Case  (2)  which  was  adjudicated  upon  by  the  Privy 
Coun.  il  tho  13th  December,  l«-3. 

In  1'<7H  Parliament  passed  tho  Canada  Temperance  Act, 
which  permitted  the  electors  of  any  municipality  to  declare  in 
favour  of  the  prohi)  ition  of  tho  tratho  ia  intoxicating  liquors  within 
the  limits  of  hat  n>  licipality.  The  Rv.ssdl  Case  ('5)  resulted  from 
this  h  gislaton  and  was  i)ronounced  upon  by  the  Privy  Council  on 
the2;ra.Iui;-j.  1882, 

[372]  In  1883  Parliii.iieot,  (ii'-:;ely  influenced  by  inferencesdrawn  from 
tlio  juilgment  of  the  Privy  Council  in  the  Russell  Case,  (3;  legislated 
r  speiting  tho  sale  of  iiitoxicating  liquors,  and  the  i.ssue  of  licenses 
therefor.  Th's  lejislati'-n  was  regarded  with  great  disfavour  by  all 
the  provinces,  and  a  joint  case  to  test  its  constituti(inality  was  aub- 
mit'ed  to  the  Supieme  Court  which  declared  it  ultra  vires  of  the 
powers  of  Parliament  in  its  genernl  princi[ile3  ;  and  this  view  was 
conHrmed  by  the  decision  of  the  Judicial  Committee  of  the  Privy 
C  uiicil  rendered  on  the  12th  day  of  December,  1885.  (4) 

While  I  heir  L  »rdships  of  the  Privy  Council  have  in  these  three 
important  judgments  remained  strictly  within  the  issues  submitted 
to  them,  they  have  laid  down  as  applicable  to  each  distinct  case 
certain  general  piiniiples  of  interi)retation,  which  must  always 
servo  as  determining  tests  in  construing  the  powers  of  Parliament 
and  le<.'isl  iture  in  dealing  with  the  regulation  of  the  liquor  traffic. 

Tlie  ruling  on  tho  Liquor  License  Act  of  1883  has  set  at  rest  all 
controversy  regarding  the  question  as  to  where  lies,  under  the  con- 
stitution, tho  licensing  power.     It  is  thus  tersely  expressed  ''  that 

(1)  21  L.  C.  Jurist  182;  antt,  vol,  (3)  7  App.  Cae.  829  ;  ante,  vol,  2, 
2,  p.  ;»85.  p.  12, 

(2)  9  App.  Gas.  117  ;  ante,  vol.  3,  (4)  fSee  ante,  vol.  4,  p.  342.] 
p.  144. 
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tho  Liquor  License  Act  of  1883  and  the  Act  of  1884,  amending  the 
aanie,  are  not  within  the  legialitive  authority  of  the  Parliament  of 
Canada." 

By  the  Russell  Case  (1)  it  is  determined  that  Parliament  had 
authurity  to  pass  the  Canada  Tem]>erance  Act  of  1878,  and  it 
is  declared  :  "  Parliament  does  not  treat  the  j)romotion  of  tem- 
perance as  desirable  in  one  province  more  than  in  another,  hut  as 
desirable  everj-nhere  thoughout  the   Dominion.     .  Parlia- 

ment deals  with  the  subject  as  oi;e  of  general  concern  to  the 
Dominion  upon  which  uniformity  of  legislation  is  desirable,  and 
the  Parliament  alone  can  so  deal  with  it." 

By  the  Hodge  Case  (2)  it  is  decided  that  the  Liquor  License 
Act  of  1877  '*  is  so  far  confined  in  its  operation  to  municipalitieB  in 
the  Province  <if  <  ntirio,  and  is  entirely  local  in  its  chaiarter  and 
opei'ation,"  th-it  the  regulations  which  may  be  adopted  under  it, 
"  seem  to  be  all  matters  of  a  mc-rely  local  nature  in  the  province, 
and  to  bo  aiiuilar  to,  though  not  idtntir^l  in  all  respects  with,  the 
powers  then  belonging  to  munici^ial  institutions  uLuer  the  previously 
existing;  laws  passed  by  the  local  parliaments.  Their  Lordihips 
consider  that  tlie  p«.>wer3  intended  to  be  conferred  by  the  Act  in 
que.stion,  when  properly  understood,  are  to  make  regulations  in  the 
nature  of  police  or  municipal  regulations  of  a  merely  local  character. 
.  As  ttuch  they  oanLot  be  said  to  interfere  with  the  general 
regulation  of  trade  and  commerce  which  belongs  t  >  the  Dominion 
Parliament,  and  do  not  C'>nflict  with  the  provisions  of  the  Canada 
Temperance  Act,  nhich  df^es  not  appear  to  have  as  yet  been  locally 
adoptel .  The  subjects  of  legislation  .  .  .  seem  to  come  within 
the  heads  Nos.  8,  15  and  h'.  uf  sect.  02,  of  British  North 
America  Statute.   1^67." 

Since  the  rendition  of  these  judguiente,  or  at  least  of  some  of 
them,  our  courts  liave  had  occasion  in  several  instances  to  apply 
them.  In  the  Snlie  Ax«  (3).  to  which  reference  has  already  been 
made,  the  late  Mr.  .Tu-'tice  Ramsay  in  rendering  the  unanimous 
judgment  of  the  Court  of  Quee-j's  Bench,  October  7th,  18h2,  .said  : 
"  It  may  be  at  once  c  •nceie«l  that  the  power  to  pass  prohibitory 
1  quor  laws  is  not  ei>.-ential  t<»  the  exister.jf  of  municipal  institutions, 
and  that  consequently  in  a  very  restricted  reading  of  sub-s.  8, 
(sect.  92)  it  would  not  justify  the  local  legislature  in  passing  a  pro- 
hilntory  liquor  law.     .  In  so  far  as  the  Province  of  Quebec 


(1)  7  App.  Cm.  829;  ante,  »oL  2, 
p.  13. 

(2)  9  App.  Cm.  117 ;  ante,  toI.  3. 
p.  144. 


(3)  5  Ijeffft]  News,  330;  ante,  vol. 
J,  p.  2.50. 
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is  concerned,  municipal  iiiBtitiitions  were  the  creation  of  special 
statutes.     The  general  Act  was  passed  no  longer  back  than  1855. 
Among  other  things  county  councils  were  given  the  power  to  inalte 
by-laws  '  for  prohibiting  and  preventing  the  sale  of  all  spirituuus, 
vinous,    jlcohiilic  and  intcxicating    liquors,    etc'     .     .     .     Th«se 
statutes  were  in  force  at  the  time  of  confederation.     .     .     .     We 
hold,  then,  that  under  a  proper  interpretation  of  sub-sect.  8,  the 
right  to  pass  a  prohibitory  liquor  law  for  the  purposes  of  municipal 
institutions  lias  been  reserved  to  the  local  legislatures  b}'  the  B.  N. 
A.  Act.     We  have  suspended  our  ]U  Igment  in  this  ciso  for  an  un- 
usual length  of  time,  awaiting  the  decision  of  the  Privy  Council  in 
[373]  the  case  of  jKusse?i  V.  !/7jc  Qitee/i  ( I),    .    .    .    It  hsis  not  either 
expressly  or  by  implication  maintained  that  the  Duminiori  Parlia- 
ment can  alone  pass  a  prohibitory  liquor  law."     The  Suite  Case 
went  to  the  Supreme  Court,   where  the  judgment  of  the  Court  of 
Qiiei  n's  Beiuh  was  unanimously  confirmed  Januiry  12th,  188.5  (2). 
The  Chief  Justice:     "The  c<se  of  Hodge  v.    The  Queen  (3)  just 
decided  V>y  the    Privy  Council  covers  the  constitutional  (juestinn." 
fSTRONG,  J. :     "I   Hgree  entirely  with  the  judgment  delivered  by 
Mr.    Justice  Ramsay.      Hodge  v.  The  Queen,  (3)   decided   by   the 
Privy  Council   S'uce  the  judgment  of  the  Court  of  Queen's  Bench 
was  delivered,  havins^  put  an  end  to  the  question,  any  further  dis- 
cussion of  it  is  unnecessary."     FouRjJiER,  J.:   '  The  constitutional 
question  has  now  to  my  mind  been  defitiitely  settled  by  the  di  cision 
of   the   Privy    Council  in   the    case   Hodge    v.     The    Queen."  (3) 
GwYNNK,  J.  ;     "  It  seems  to  be  supposed  that  the  judgment  of  this 
court  in  the  City  of  Freder  cto)k  v.   The  Queen,  (4)  is  an  authority 
to  the  effect  that  since  the  passing  of  the  B.  N.  A.  Act    it  is  not 
competent  for  a  provincial  legislature  to  restrain  or  prohibit  iu  any 
manner,  the  sale  of  any  spirituous  liquors,  and  that  th-rel'ore  the 
legislature   of    the    Province    of    Quebec    could    not    invest    the 
corporation  of  the  city  of  Three  Rivers  with  the  powers  purported 
to  be  ves'ed  in  them  by  sects.  74  and  75  of  the  Act.  38  Vict.,  c.  76, 
and  that  the  Dominion  Parliament  alone  cnuld  enact  the  provisions 
contiined  in  sect.  75,  (the  Ist  par.  of  which  rea<ls  for  restraining 
and  prohibiting  the  sale  of  any  spirituous,    etc.)     .     .     .     What 
was  decided  in  the  City  of  Frederieton  v.  The  Qneeii  (4)  was   that 
the  pi'Ovincial  legislatures  had  not  jurisdiction  to  pass  such  an  Act 
as  the  Canada  Temperance  Act  of  1878,  and  that   the  Doinii:ion 

(1),  7  Avip.  Cai.  829  ;  ante,  vol.  2,  (.3)  9  App.  Cas.  117 ;  ante,  vol.  3, 

p.  12.  p.  144. 

(2)  11  Can.  S.  C.  R.  25  ;  ante,  vol.  (4)  3  Can.  S.  C.  R.   .505  ;   ante, 

4,  p.  305.  vol.  2,  p.  27. 
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Parlifimenb  alone  was  competent  to  pass  it,  .  .  .  but  there 
W.18  iio'hiiiff  wh  itever  in  the  decision  calculated  to  call  in  q-iestion 
the  ri<jht  of  the  jji-ov  ncial  legislatures  to  insert  in  all  Acts  in 
rfcladon  to  muiiicipal  institutions,  such  provisions  as  those  in 
qu  Btion  Jiere  " 

In  MolsoH  V.  Lamhe  (1),  the  Court  of  Appoal  again  niain'aiupd 
the  con>titufionality  of  the  Quebec  License  Act,  the  Chief  Justice 
r  iiKirking  that  they  were  to  he  governed  by  the  decision  in  the 
Hmhje  Case  (i),  "f  .llowed  by  the  last  decision  reiiderefl  by  the 
Pr  vy  Couu'il.  hcMinv  that  the  right  to  legislate  on  the  issue  of 
licen-e-t  for  the  sale  «)f  liquor  by  wholesale  or  by  ri'tai'.  belonged 
tothrl.ical  legislatures."  This  c^se  went  to  the  Supreme  duit, 
where  the  appeal  was  dismissed  (3).  All  of  the  judges  coucuned  in 
saying  that  ht-y  regarded  the  co  stitutional  «{UC6tiou  as  definitely 
88  ted.  GwY.NNE,  J.,  observed:  "All  of  these  judgments  rest 
u|)"n  the  foundation  that  laws  which  make,  or  which  enijHjwer 
municipal  institutions  to  make  regulations  for  granting  licenses  for 
thu  sale  of  intoxic  ting  liquors  in  taverns,  shops,  etc.,  .  .  .  are 
linv>i  whicli,  as  dealing  with  subjects  of  a  purely  local,  municipal, 
private  and  domestic  character  are  intia  vires  of  the  proviiicial 
k'gislat>.re." 

In  tiie  last  reported  ca«e  bearing  on  this  matter,  of  which  I  have 
any  knowledge,  Moir  and  Village,  of  ]ln)itihgilo}i  (4)  the  t'ourt  of 
Queen's  IJeiich  held,  that  the  power  conferred  upon  local  cr>uncil8 
by  Hrt.  5(Jl  of  the  municipal  code  to  prohibit  the  sale  by  retail  of 
intoxicating  li(iUor,  was  within  the  competency  of  the  legislature  of 
the  jirovince. 

Tiie  le  lined  counsel  for  the  petitioner  has  sent  me  up  for  refer- 
ence the  record  of  a  case  from  Three  Rivers,  Desterrfm  aiid 
LumVe,  together  with  the  judgment  of  Mi.  Justice  Bour^'eois 
therein.  The  facts  there  were  in  the  main,  as  nearly  as  possible 
identieal  with  those  almitted  to  exist  in  this  case.  The  learned 
juiige  condemned  the  coiUctor  to  issue  the  license,  holding  that  he 
h;irl  shi'Mn  no  legal  reasons  for  his  refusal  to  do  so.  I  regret 
very  much  not  to  have  had  an  opportuni'y  of  examii.ing  the 
reHSi  ns  which  led  my  brother  judge  to  the  conclusion  at  which  he 
must  hav*'  arrived  that  the  local  council  of  the  parish  of  8t  .\nne 
d-'  la  I*' lade  haW  no  iiuthority  to  pass  a  by-law,  prohibiting  the 
sale  of  ii<|uor  in  puch  manner  and  to  such  e\ tent  as  to  divest  the 
colli  c  or    of    pruvin  ial    revenue  of  the   obligation    to   deliver  a 
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license  to  sell  by  svhnles.ilc.     The  conditions  horu  are  no'   however 
exactly   similur  to  what  they  were  in  that  c;»ao.     It  is  priHsihlo  that 
the  decision  there  turned  upon  the  absenfo  of  any  jtrovi-sion  in  the 
[374]  municipal  code  authorizing  the  council  of  the  piiriah  of  St.  Anne 
do  la  Perade  to  pass  such  a  by-law,  and  that  possibly  the  by-'nw 
itself  did  n(»t  apply,   and  could   not   be  apjiliisd,   ti  the  cish  of  a 
wholfsile  liquor  license,  and   was   limited   in    ifs  (ifiovation  to  tlio 
prohibiti'ii  of  the  sale  of  intoxicatini,'  liiiuors  in  (juantitii'S  less  than 
thivo  gallons,  or  one  dozen  bottles,  as  authorijiod  by  ar-t.  TGI  of  tlio 
municipal  code,  and  consequently  could  not  apjily  to  a  wholesalw 
licei'se  which  would  be  in  excess  of  the  power  thus  dolon^ited.     1 
an)  not  now  called  upijii  to  determine  any  such  qncstioiis.      What  the 
petitioner  asks  me  to  do,  is  to  declare  that  the  legislaturo  <  f  Quebec 
liad  no  rii^ht  or  authoiity  under  sect.  92  of  the  B.  N.  A.  .Vet,  to 
confer  upon  the  municipal  council  of  the  town  of  Mn'j^'».',  th(>  power 
of  i)assing  a   by-law   ti>  prohibit  within  its  limits  the  sale  of  liquor 
by  wholt'salts  as  has  unque.stional)'y  been  done  by  51  Vicfc.  c.  7'-K  of 
the  Quebec  .statutes,  sect.  Ml*.     The  Supreme  Court  and  the  Court 
of  Apptals  have,  in   the  decisions   referred    to,  8U|)ported   l)y    tlie 
judgment  of  the  Privy  Council  in  the  Hudije  Case  (1),   emi)liatioHlly 
bid    down    the   doctrine    ihat    the    n-gulation  of  tlio  lifjU'ir  tiatlic, 
wholesale  and  retail,  is  within  the   exclusive   control   of  tlse   local 
legislature ;  and  theCourtof  Appeals  in  the  .l/oir  C«.se('2)bas  aftirmerl, 
in  the  most  distinct  manner,  the  right  of  the  legislature  to  delegate 
to  municipal  councils  the  power  of  prohibiting  the  gale  of  li()Uor  by 
retail.      In    the   tieveni  Case  (3)  the  Supreme  Court  went  f'-tr  in  the 
direction  of  holding  that  the  regulation  of,  and  the  rig'it  to  liceiifc, 
the  wholesale  trade  was  not  within  the  attributes  of  the  legislature  ; 
but  in  the  Molsmi  Cwe  (4)  the  Chi^f  .lustice  remarked  :    "In  view  of 
the  cases  determined  by  the  Privy  Council  since  the  case  of  Severn 
V.  The  Quee)i  (3)  was  decided  in  this  court,  which  appear  to  me  to 
have  established  conclusively  that  the  right  and  power  to  legislate  in 
relation  to  the  issue  of  licenses  for  the  sale  of  intoxicating  liquors 
by    wludesale   and   retail,  belong  to    the   heal   legislature,  we  are 
bound  to  holil  that  the  Quebec  License  Act  of  1878  and  its  amend- 
ments, are  valid  and  constitutional."     It  may  then  be  assumed  as 
judicially  settled  that  the  legislature  of  Quebec  had  and  haa.  under 
the  constitution,  the  power  to  delegate  to  munic'pal  councils  the 
authority  to  license  or  to  prohibit  the  sale  by  retail  of  intoxicating 


(1)  9  App.  Ca-.  117;  ante,   vol.  3, 
p.  144. 

(2)  20  R.  L.  G84. 


(^)  2  Can.  S,  C.  R.  70 ;  ante,  vol. 
1,  p.  414. 

(4)  15  Can.  S.  O.  R.  253 ;  ante, 
vol.  4,  p.  331. 
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liiiuor,  and  lo  licunflu  tho  sale  by  whoiCB^le  ;  but  it  is  said  that  the 
same  power  does  not  exist  cuncerning  the  prohibitii'H  of  the  saloby 
whole8ale.     Why   should  the   one  bo   treated  differently  from  the 
other  ?     It  may  be  us  important  in  the  interest  of  the  locality,  and 
in  some  instances  possibly  more  ho.  to  prohibit  the  sale  by  whole- 
sale as  by  retail  ;  and  can  the  one  local  prohibition  be  rei^arlcd  as 
an  interference  with  the  reuulation  of  trade  and  commerce  when 
the  other  is  not  ?     I    must   conft  ss   my   inability  to  appreciate  the 
distinction.     The   late   Chief  Justice  Dorion,  in  the  cf>urse  of  hig 
observations  in  the  Cxieti  C(ist{l),  (|Uoted  two  decisions  of  the  Court 
of  Queen's  Bench  of  Ontario,  wliich  have  a  decided  bearing  on  the 
point  now  under  ccnsideratiori.      In  the  case  of  lieg.  v.    Tayhr,  (2) 
it  was  said  :  "  The  Ontario  le|;fislature  ha<  the  rijht  to  license  or  pro- 
hibit the  sale  of  liquors  in  shops  and  taverns,  and  in  other  jilaces  of 
the  like  kind,  because  it  has  the  exclusive  power  over   nmnicip.al 
institutions,  and  these    instituti<in3  had  before  and  at  the  time  of 
confederation  the  exercise  of  these  i»owers ;  ajid  because  such  poweri 
read  in  connection  with   sect.  92,  sub-s.  16  of   the   conftdoration 
Act.  is  now  a  matter  of  *a  merely  local  or  private  nature    in  the 
province.'     The  power  last  referred  to  is  in  ristraint  of  tride,  as 
well  as  a  matter  of  police.     The  »?eneral   regulation  of   trade  and 
commerce  which  is  vested  in   the  Dominion    Parliament,  must  be 
«onsidered   to    be     modified    V)y   the    power    which    the   Ontario 
lei»islature,    acting   in    rela'ion  ro    municipal    iristitii'i  ns   and    to 
iiciMises,  may  properly  exercise."  The  sarne  court  aI.so  held  in  Slitrin 
V.  Villa(ie  ofOrillktC^),  that  "by-laws  pa«.sed  by  municipal  corpora- 
tions whoUy  prohibiting  the  sale  of  spiri»^uous  liquors  in  shoos  and 
places  other  than  houses  of  public  « ntertiinment  and  Mmitiu','  the 
number  of  tavern  licenses  to  nine,"    were    "  valid  as  being  within 
the  power  of  the  corporation,  under  32  Vict.  c.  -12,  Out.,  and  tliat 
it  was  within   the  authority  of  the  provincial  legislature  to  confer 
such  i)0wer,'* 

These  judgments  express  my  view  of  the  pi)wer  of  the  leg'slattire, 
[375]  and  they  have  received  their  full  confirmation  by  the  judgments 
since  rendered  and  to  which  I  have  already  referred.  Before  con- 
federation our  municipal  law,  c.  24  of  the  Con.  Stat,  of  Lower 
Canada,  like  that  of  Upper  Canada,  recognised  the  right  of  muni 
cipal  councils  to  prohibit  generally  the  ea'e  of  liquors  ;  sect,  i^ 
sub-8.  11,  conferred  upon  all  county  councils  in  the  month  of  March 
of  each  year,  the  power  to  pass  by-Uws  "  for  prohibiting  and  i)re- 
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vontiiig  tlie  anle  of  nil  spirituous,  etc.,  liquors,"  and  by  sub-s.  16  of 
aect.  27,  every  local  council  might  niiike  h  similar  by-lnw  in  any 
your  when  the  county  council  had  failed  to  do  so  in  the  month  of 
March.  This  power  to  piohibit  generally  the  sale  of  liquors,  thus 
unmistakably  conferred  up<jn  and  enjoyed  by  municipal  councils, 
prior  to  confedera'.ion,  hns  bt^en  held  to  be  continuini^  and  not  to 
h.'ive  been  disti.rlied  by  any  provision  of  the  Union  Act  ;  and  it 
certainly  has  not  since  been  taken  away  by  any  competent 
authority. 

I  do  not  feel  that  it  is  noccsBary  for  me  to  pursue  the  enquiry 
further.  From  the  best  thought  and  attention  which  I  have  been 
able  to  give  this  matter,  1  have  come  to  the  cf-nclus-ion  that  the 
inherent  right  and  responsibility,  under  the  cnnstitution,  of  con- 
trolling municipal  institutiouH  in  the  pri  vince  belc<ngs  to  the  legis- 
lature, and  that  the  legislature  may,  and  from  its  very  nature  must 
delegate  this  control  to  councils,  the  recognised  guardians  and 
administrators  of  these  municipal  institutions,  and  that  one  of  the 
moijt  important  elementi^  of  this  control  is  the  regulation  of  the 
liquor  traffic,  which  may  be  effected  in  the  discretionof  the  Ciiuncil, 
under  the  power  so  delegated,  either  by  a  general  or  partial  system 
of  license,  or  by  a  general  or  partial  system  of  prohibitiau,  or  by  a 
combination  of  lioth  systems. 

Was  defendcnt  bound  to  conform  to  the  requirement  of  the  by- 
law prohibiting  the  sale  of  liquor  by  wholesale  iu  the  town  of 
Miigog,  and  to  refuse  the  license  asked  for  by  petitioner  ? 

By  the  Quebec  License  Act,  41  Vict.  c.  3,  s.  48,  the  applicant 
for  a  wholesale  shop  license  was  obliged  to  produce  the  same  certifi- 
cate confirmed  by  the  council,  as  was  required  for  a  hotel  license. 
This  formality  being  observed,  and  on  payment  of  the  requisite 
duty,  he  was  entitled  to  his  wholesale  license,  sect.  70,  unless  the 
sale  in  the  municipality  had  been  prohibited  by  by-law,  sect.  61. 
Sect.  48  was  an.  ended  in  1880,  by  4.3-44  Vict.  c.  11,  s.  14,  by  tak- 
ing away  the  necessity  of  a  certificate  for  a  wholesale  license  and  by 
providing  that  "  wholesale  liquor  shop  licenses  are  granted  simply 
upon  payment  to  the  proper  licence  inspector  of  the  required  duties 
and  fees  "  This  latter  proviuion  was  not  repioduced  in  the  Revised 
Statutes  of  Quebec,  and  has  disappeared  entirely,  so  that  under 
art.  892  it  is  now  the  duty  of  the  collector  of  provincial  revenue  to 
issue  on  application  a  wholosa'e  liquor  shop  license  on  payment 
of  the  reijuisite  fees,  unless  he  has  received,  under  art.  860,  copy  of 
a  municipal  by-law  prohibiting  the  sale  of  liquors  in  the  munici- 
pality, in  which  cane  he  is  forbidden  to  issue  any  license  except  it 
be  for  a  steamboat  bar  or  a  railway   buffet.     Here   it  is  admitted 
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thnt  the  defendant  had  received  a  copy  uf  the  by-law  in  <iiiuiiti(iii  at 
the  time  wlien  petitioner  applied  tu  him  fur  a  wholesale  liquor 
iicome,  and  I  cannot  conceive  how  it  was  possible  tor  dut'undiint  to 
have  given  any  other  uniiwer  than  the  one  which  ia  embodied  in  the 
furriial  tender  hnd  offer  made  to  him  by  petitioner  ot  the  requisite 
fees  and  which  he  signed  :  "  Je  no  puis  accepter  cctto  oifioparctquo 
je  d'jis  m'en  tenir  aux  dispositions  de  lacte  53  Vict.  c.  7S>  et  du 
re^^leinent  pass^  par  la  Corporation  de  Mngo^  en  vertu  de  co  Statut 
taut  (|ue  lo  dit  n-glement  rebte  en  viguour. " 

On  the  whole  1  cunbiJer  that  sect  39  of  cap.  7\),  53  Vict.,  Quebec, 
in  so  far  as  ii  authorizes  the  municipal  council  of  the  town  of 
Magog  to  pMSS  liy-lawa  to  restrain,  regulate  or  prohibit  the  uale  «>f 
any  spirituous,  vinous,  alcoholic  or  intoxiiatiug  li(iuors  by  retail  or 
whoiksale  within  the  limits  of  the  town,  is  within  the  competemy 
and  poweis  of  the  legislature  of  this  Province,  and  not  ultra  vires 
thereof,  that  the  municipal  council  of  the  town  of  Miigog  in  passing 
and  enacting  the  by-law  which  is  aclacktd  by  petitioner,  was  com- 
petent and  acted  intra  vires  of  the  power  conferred  upon  it  by  i-aid 
section,  that  the  said  by-law  is  in  all  respects  le;^al  and  binding  for 
all  the  purposes  thereof  and  of  said  section,  and  that  dst'endunt 
[376]  acted  correctly  and  legally  in  refusing  to  accept  the  tender  and 
offer  of  petitioner.  The  petition  cannot  be  granto>'  and  is  there- 
fore rejected  with  costs. 
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FiKLDiNf;  AND  Othkp.s DeftndavtH  ; 

AND 

Thomas Pluintif. 

On  Appeal  from  tlw  S}tp)e.me  Court  of  Xova  Scotia. 
[Il'portcd  [LsnO]  A.  C.  600.] 

Lam  of  Nova  Scotia—Jurhdktioaof  Provincial  Hoime  of  Assembbj-- 
ImmiDiities  of  its  Afembrrs  —  Order  of  Imprisonment  —  Revised 
Statutes,  5th  Ser !<:■<,  r.  8. 

The  Ni)va  Scotia  House  of  Assembly  has  statutory  power  to 
adjudicate  that  wilful  disobedience  to  its  order  to  attend  in  refer- 
ence to  a  libel  reflecting  on  its  members  is  a  broach  of  privilege  and 
C(jnteinpt,  and  t>  punish  that  breacli  by  imprisonment. 

In  an  action  for  assault  and  imprisonment  ag  lins'/  members  of 
the  .\ssembly  who  had  voted  for  the  plaintiff's  imprisonment  : — 

[f)01]  Held,  that  the  sections  of  the  local  Revised  Statutes,  5th 
Beri'  8,  c. ;},  which  create  the  jurisdiction  of  the  House  and  indemnify 
its  members  against  legal  proceedings  in  respect  of  their  votes  there 
in,  are  a  complete  answer  to  an  attempt  to  enforce  civil  liability  for 
acts  done  and  words  spoken  in  the  House.  Those  sections,  except 
BO  far  as  they  may  bo  deemed  to  confer  any  criminal  jurisdiction, 
otherwise  than  as  incident  to  the  protection  of  members,  are  intt-a 
vires  of  the  local  legislature,  as  relating  to  the  constitution  of  the 
province  within  the  meaning  of  s.  02  of  the  British  North  America 
Act,  1867,  or  under  the  authority  of  s.  5  of  the  Colonial  Laws 
Validity  Act  (-8  &  29  Vitt.  c.  (53),  which  was  recognised  by  the 
Act  of  1807,  8.  88. 

Barton  v.  Taylor,  (11  Apj\  Cis.  197)  distinguished. 


*  Present  .  —  hom)  IlALsnuKY,  L.C..  Lonn  HsRscHRLii,  LoRn  Watson, 
LoBO  Macnaohtbn,  Loku  MoiiRis,  Loan  Davby,  »nd  Sir  RicHAsn 
Couch. 
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Appeal  from  an  order  of  the  Supreme  Court  (Dec.  2, 
1898)  (1)  dismissing  the  appellants'  application  to  set 
aside  a  judorment  and  verdict  in  favour  of  the  respondent 
for  $200  damages,  and  to  enter  judgment  for  the  appel- 
lants. 

The  circumstances  out  of  whieli  litigation  arose  were 
these.  Tlie  respondent  was  Mayor  of  Truro,  in  the 
Province  of  Nova  Scotia.  Lawrence,  one  of  tlie  appel- 
lants, was  recorder  of  the  town  and  a  member  of  the 
House  o/  Assembly.  Lawrence's  salary  was  increased  by 
an  Act  of  the  Local  Legislature  (o^-  Vicb.  c.  110), 
w'Jiereupon  the  town  council  exhibiteil  articles  of  com- 
plaint agiinst  him,  charging  him  with  misbehaviour  in 
his  office  of  recorder  and  as  member  of  the  legislature, 
and  in  particular  with  having  promoted  the  increase  of 
his  own  salary.  The  respondent  afterv\'ards  signed  and 
published  a  petition,  annexing  a  copy  of  the  articles,  in 
which  petition  were  certain  statements  retlecting  upon 
the  cniduct  of  Lawrence,  on  whose  motion  a  resolution 
was  passed  by  the  House  that  the  respondent  had  by 
such  publication  been  guilty  of  a  breach  of  the  privileges 
of  the  House,  and  should  be  summoned  to  attend  at  its 
Bar.  The  respondent  contended  that  his  acts  comi)Iained 
of  were  done  by  him  in  good  faith  in  his  capacity  of 
mayor,  and  were  not  libellous.  Fie  was  ordered  to  with- 
draw and  remain  in  attendance,  and  subse([ucntly  ordered 
to  irj  ealhd  in  and  rcj)rimanded.  He  refused  to  oi)ey, 
ami  left  the  precincts  of  the  House,  whereupon  he  wa.s 
hy  order  of  the  House  arrested  by  the  serjeant-at-arms, 
brought  to  the  Bar  of  the  House,  and  directed  by  the 
House  to  be  connuitted  to  tlie  common  gaol  at  Halifax 
for  forty-eight  Injurs,  with  a  provi.so  that  imprisonment 
[G02]  should  cea.se  if  any  prorogation  supervened.  He 
w.\s  imijrisoned,  but  shortly  afterwards  discharged  on  a 
writ  of  habeas  corpus  issued  out  of  the  Supreme  Cour';. 
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Two  days  afterwards,  on  April  27,  1892,  the  respon- 
dent brought  his  action  against  the  appelhints,  all  of 
whom  were  present  at  and  voted  for  the  passing  of  the 
resolution  which  led  to  the  imprisonment. 

The  defence  rented  upon  Revised  Statutes,  5!h 
Series,  c.  3,  under  which  it  was  contended  that  the  House 
of  Assembly  possessed  the  same  privileges,  immunilit's, 
and  powers  as  were  enjoyed  by  the  House  of  Commons  of 
Canada,  and  also  of  the  United  Kingdom  ;  that  by  ss.  'J.\), 
30,  and  33  the  House  was  a  Court  of  Reeoid,  with  an 
inherent  power  to  punish  insults  to  or  libels  on  its  mem- 
bers during  session  and  that  the  appellants  pos^;? 
the  privileges  of  judges  of  a  Court  of  Record ;  that  oy 
s.  26  they  were  exempt  from  any  civil  action  or  dam  liros. 
Some  of  the  appellants  pleaded  a  special  Act  of  indemnity 
relating  to  themselves  passed  on  April  30,  1892,  and  en- 
titled, "  An  Act  to  amend  c.  3  of  the  Revised  Statutes  of 
the  composition,  powers  and  privileges  of  the  House." 

At  the  trial  the  judge  ruled  that  the  action  must  be 
dismissed  as  against  the  ap[)ellants  protected  by  the  last 
mentioned  Act ;  but  that  as  against  the  others  the  pro- 
visions of  Revised  Statutes,  5th  Series,  c.  3,  under  vvliich 
they  claimed  to  have  proceeded,  were  not  within  the 
competency  of  the  legislature. 

On  appeal  McDonald,  C.  J.  and  Graham,  E.  J.  agreed 
with  the  first  Court  that  the  provisions  in  question  were 
ultra  vires  the  Local  Legislature,  and  that  the  indemnity 
clause  (s.  26)  did  not  apply.  Ritchie,  J.  thought  thut 
the  provisions  were  not  ultra  vires,  and  that  the  H  )usc 
was  sitting  as  a  Court  of  Record  and  acting  witliiu  its 
jurisdiction,  its  members  being  protected  accordinj:!y. 
Weatherbe,  J.  thought  that  the  statute  should  be  con- 
strued as  empowering  the  House  to  deal  with  mut- 
ters of  crime  only  as  an  incident  of  protecting  members 
in  their  proceedings  ;  that  so  construed  it  was  not  ulti.i 
vires  and  was  applicable  to  the  proceedings  in  que-stion. 
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The  Court  bein^  equally  divided,  the  juilgment  appealed         i896 
from  was  alfinned.  Fikuhno 

[G03J  Cohen,  Q.C.,  Lunrjley  (Attorney  General  for  Nova     thoiias. 
Scotia),  uinl  Lewis  Coward,  for  the  appellants,  contended    „  ^ 

that  the   House  of   Assembly  lad  power   to   commit  for  — 

contempt  committed  in  the  face  of  tlie  Assombly,  ;ind 
that  the  respondent  had  l)een  ^'uilty  of  such  contempt. 
Reference  was  made  to  Phillips  v.  Ejre  (I;  and  Dojle 
V.  Fdlconcr.  (2) 

(The  Loud  Chancellor.  Tiiose  are  cases  which 
illustrate  the  imi)lied  power  of  the  Lej^islature.  Here 
there  is  a  special  Act,  and  the  real  question  is  w'letlier  it 
is  intra  vires). 

But  apart  from  the  special  statute,  the  House  of 
Assembly  has  powers,  inherent  in  it,  necessary  for  carry- 
ing on  its  business  as  such,  including  the  power  of  pun- 
ishing for  contempts  committed  in  the  face  of  the 
Assembly.  With  regard  to  the  power  of  the  Assembly, 
as  defined  by,  or  dfi'ived  from,  statute,  reference  was 
made  to  the  Imperial  Act  28  &  2^)  Vict.  c.  <i:J.  s.  5,  by 
which  the  right  of  representative  colonial  legislatures  to 
make  laws  respecting  their  own  constitution  and  powers 
was  conferred  upon  them.  The  liritish  North  America 
Act  18ii7,  do(;s  not  purport  to  take  away  such  right  as 
regards  Canada  and  its  provinces.  By  s.  1  of  86  &  89 
Vict.  e.  88,  which  was  substituted  for  s.  18  of  the  Act  of 
18(j7,  the  Knglish  Parliament  defined  the  powers  of  the 
Dominion  House  of  Commons;  whil.'^t  it  nowhere  in  the 
Act  of  18G7  or  later  defines  those  of  the  Assembly  of 
Nova  Scotia.  But  the  Domiidon  House  of  Commons 
was  ere  ite  1  by  the  Act  of  1867  :  the  Nova  Scotia  House 
of  Asseml)ly  existed  prior  thereto.  Before  1867  Nova 
Scotia  was  governed  by  a  Lieuterumt-Governor  and 
Legislative  Assembly,    who  derived    their  poweis  under 
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s.  5  of  2«  &  29  Vict.  c.  iV.l  By  s.  88  of  the  Act  of  1867 
the  Nova  Scotia  Constitution  wa.s  continue'l  a.s  it  existed 
at  the  date  of  the  Union.  It.s  power,  therefore,  to  enact 
the  provisions  of  Revi.sed  Statutes,  c.  3,  ss.  20  to  40,  in- 
clusive (see  especially  ss.  20,  29,  80,  *}1,  and  38),  relied 
upon  by  the  appeilaiits  tor  their  defence  in  this  ease,  is 
derived  from  28  &  29  Vict,  c  03.  Beyond  tluit,  the 
Act  of  18G7,  .s.  92— see  espeeiall}-  s\ib-ss.  1,  13  and  15 — 
must  be  construed  as  conferrin;.,'  on  tlie  provincial  legis- 
lature the  exclusive  right  to  amend  the  constitution  of 
the  province,  to  make  hv  afticting  civil  rights  in  the 
[604]  province,  and  to  impose  punishment  tor  violating 
any  law  of  the  province  made  in  relation  to  any  matter 
enumerated  in  s.  92.  Sect.  91  nnistiie  read  in  conjunction 
with  s.  92  and  must  not  be  construed  so  as  to  conflict 
with  the  fair  meaning  of  s.  92.  Reference  was  made  to 
Liquidators  of  the  Maritime  Bank  of  Canada  v  Receiver- 
General  of  New  Brunswick  (1);  Attorney-General  of 
Ontario  \ .Attorney-General  for  the  Dominion  (2)  ;  and  to 
Citizens'  Insurance  Co.  v.  Parsons.  (3)  It  was  contended 
that  ss.  20  to  40,  both  in  their  general  result  and  in  their 
particular  provisions,  are  amendments  of  the  constitution 
of  the  province  within  the  meaning  of  s.  92.  Further  s.  129 
was  referred  to  as  preserving,  and  as  intended  according 
to  its  true  construction  to  preserve,  to  the  House  of 
Assembly  both  the  right  to  pass  laws  enabling  it  to  com- 
mit tor  contempt  and  also  its  existing  powers  to  commit 
for  contempt  and  breach  of  its  orders. 

Edward,  Blake,  Q.C.  (of  the  Colonial  Bar),  and  Tyrrell 
Paine,  for  the  respondent,  contended  that  the  provisions 
of  c.  3  of  5th  Series  of  Revised  Statutes  of  Nova  Scotia 
were  ultra  vires  the  local  legislature.  The  appellants, 
they  contended,  could  not  rely  on  s.  20  of  the  Revised 

(1)  [1892]  A.  C.  437,   441  ;    ante,  (2)  [1891]  A.    C.  189,    200:  an(f. 

pp.  1,  6.  p|J.  266,  280. 

(3)  7  App.  CaH.   96, 107  ;  antf.  vol.  1,  pp.  26,5,  271. 
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statutes,    r.th    Series,    c.    .'>,    liecause    that    section    only 
covered  cases  not  specifically  provided  tor.     The  present 
case  is  specifically  provided  for — if  reofarded  as  libel  by 
s,  29,  sub-.3.  1  ;  if  regJirdeil  as  contempt  for  disobedience 
to  an  order  of  the  House  by  s.  29,  sub-s.  :>.     The  respon- 
dent's case,  however,  witli  regard  to  both  s.  20  and  s.  29, 
is  that  they  are  ultra  vii-es.      They  cannot  be  supported 
as  Iteing  an  exercise  of  the  powers  given  by  the  Colcnial 
Laws  Validity  Act,  1865.  s.  5,  for  the  definition  of  colonies 
(riven  in  that  Act  (s.  1)  would  not  comprise  the  provinces 
united  into  the  Dominion  of  Cana  la  by  the  British  North 
America    Act,  1867.     The  legislative    authority    is    dif- 
ferent;   the    executive  authority  is  different;    tiie  con- 
trolling  power  over  legislation   is  different.     Moreover, 
the  effect  of  'he  British  North  America  Act  is  to  repeal 
the  Colonial    Laws   Validity   Act  so  far  as  the  provinces 
are   concerned.     The    provincial    legislatures  possess  no 
[605]  powers  of  legislation  either  iriherent  in  them  or 
dating:  from  a  time  anterior  to  the  British  North  America 
Act :  BoAik  of  Toronto  v.  Lambe.  (I)     In  order  to  ascer- 
tain what  the  powers  of  a  provincial  leyi.slature  are  you 
must  refer  to  s.  92  of  the   British  North  America  Act. 
The  appellants  rely  upon  sub-ss.  1,  13,  and  15  of  that 
.action.     Sub-s.  1  gives  the  power  to  amend  the  constitu- 
tion.    This,  however,  does  not   involve  the  capacity  to 
take  the  extraordinary  powers  purported  to  be  given  by 
the  Revisea   Statutes.  5th   Series,  c.  *i.     The  capacity  to 
take  such  powers  and  the  power  to  amend  the  constitu- 
tion are  different  things,  and  the  Imperial    Legislature, 
when  they  have  intended  to  invest  a  colonial  legislature 
with   the  capacity  to  take  such  powers,  have  used  apt 
words  for  the  purpose.     See  s.  18  of   the  British  Noith 
America  Act,  s.  5  of  the  Colonial  Laws  Validity  Act,  and 
s.  35   of  the  Victoria  Government  Act,  18  &  19    Vict.  c. 
55.     This  last  mentioned  Act  shews  conclusively  that  the 

(1)  12  App.  Cm.  .575,  587,  588 ;  ante,  vol.  4,  pp.  7,  22,  23. 
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|)()vver  to  amend  the  constitution  does  not  include  the 
capacity  to  assume  such  powers  as  ure  here  claimed,  for 
hy  .s.  r»0  of  the  Act  the  power  to  amend  the  constitution 
is  fettered  liy  conditions  to  which  the  capacity  of  assum- 
ing such  ])owers  is  not  subject. 

With  lenardto  sub-s.  18  of  s  92,  which  gives  the  power 

to  make  laws  in  relation  to  property  and  civil  rights,  the 

powers  taken  are  really  an  interference  with  the  powers 

given  to  tlie  Dominion   Parliament.     With  reference  to 

the  criminal  h\w  authorize*)  i>v  «.  91,  sub-s,  27,  whether 

regardc'l  from  the  point  of  view  of  libel  or  contempt,  the 

eliect  of    the    20th   and    29th    sections   of  the   Revised 

Statutes,   r)th    Series,  c.   S,  is  to  le'^ishite  as  to  criminal 

matters,  and  the  legislation  only  incidentally  relates  to 

civil  rights.     For  this  purpose  its  leal  object  and  not  its 

incidental  effect  must  be  regardid  in  order  to  determine 

whether  it  is  within  the  c-mpetence  of    the   provincial 

Icgislatur.'.     Sub-s.  15  of  s.  92   has  no  operation  unlo.ss 

the  law  is  iiriniariiv  in  rtdatioii  to  some   )nMtter  comins 

within  that  section.     If  it  is  then  no  d  -'ibt  such  law  may 

be  enforcetl  by  tine,  penalty,  or  imprisoament. 

* 

If  the  appellants  i-eiy  upon  s.  W\  of  the  Revised 
Statutes,  5th  Series,  c.  ."{,  constituting  each  House 
[600]  of  the  legislature  a  Court  of  llecor<l,  that  section  is 
ultra  viifs  both  for  the  reasons  .''iven  as  to  ss.  20  and  29 
and  bec.iuse  it  in  effect  apptints  tlie  judges  of  the  Court 
contriry  to  the  provisions  of  s.  9»J  of  the  British  North 
America  Act. 

There  remains  s.  20  of  the  Revised  Statutes,  5th  Series, 
c.  3,  which  not  only  purports  to  take  away  the  right  of 
action  a 'ainst  memliers,  which  it  mav  be  is  lejiislation 
with  regard  t/  civil  rights,  but  purports  to  alter  the 
criminal  law  l>y  giving  the  memi)ers  immunity  from 
prosecution.  In  fact,  it  makes  any  such  action  or  prose- 
cution a  violation  of  the  cha|iter,  and,  therefore,  under  s. 
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31  punishrible  a-s  a  'rime.  Such  an  interference  with  the 
liberty  of  the  subject  far  transcends  any  powers  pos- 
■jessed  by  the  Imperial  House  of  Commons, is  in  tlu-  hitrliest 
degree  tyrannical,  and  eann-'t  be  within  th«r  powers  of 
the  provincial  lej^i.slature.  If  the  apjiellants'  contentions 
are  correct, the  provincial  leiri.slatureshave  far  wi'lerpoweis 
than  those  posseted  by  the  Di  ininion  Purliament,  which 
by  3<S  &  39  Vict.  c.  "b,  repealing  h.  18  of  the  British 
North  America  Act.  are  limited  to  those  possessed  by  the 
Imperial  House  of  Connnons  at  the  time  of  the  passing  of 
any  Dominion  Act  taking  such  powers. 

Counsel  for  appellants  were  not  heard  in  reply. 

The  judgment  of   their    Lordships   was  delivered  by 

The  Lord  Chancellor  : — 

Til  is  is  an  appeal  from  an  order  of  the  Supreme  Court 
of  Nova  Scotia  dismissing  the  application  of  the  aj»jiel- 
lants  for  an  order  that  the  verdict  and  judgment  enteied 
for  the  present  respondent  at  the  trial  of  the  action 
before  Town>hend  J.  mighi  be  set  aside  and  judgment 
should  be  entered  for  the  appellants.  By  the  verdict 
and  judgment  in  rjuestion  the  appellants  were  found  to 
have  unlawfully  assaulted  and  imprisoned  the  respon- 
dent. The  Supreme  Court  were  equally  divided.  McDon- 
ald, C.J.  and  Graham,  E.J.  were  in  favour  of  confirminpf 
the  judgment,  whil>t  Ritchie,  J.  and  Weatherbe,  J.  held 
that  judgment  sh«mld  Ije  entered  f«jr  the  appclhiLts.  The 
judgment  of  Towushend.  J.  therefore  stood  confirmed. 

The  respondent  was  summoned  to  attend  at  the  Bar 
[607]  of  the  House  of  Assembly  to  answer  a  breach  of  the 
privileges  of  the  House  in  having'  published  a  libel 
reflecting  on  a  member  or  members  of  the  House  (in 
connection  with  their  conduct  as  members  of  the  House). 
He  attended  on  two  occasions  and  on  the  second  occasion 
was  ordered  to  withdraw  an<l  remain  in  attendance  during 
the  debate  which  took  place.     On  being  called  in  by  the 
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serjeant-at-arms  by  oider  of  the  speaker  he  refused  to 
obey  the  order  and  left  the  precincts  of  the  House. 

It  is  not  denied  that  tlie  respondent  intentionally  dis- 
obeyed the  order  of  the  House.  He  was  thereupon 
arrested  by  order  of  the  House  and  on  being  brought  to 
the  Bar  was  adjudged  to  have  been  guilty  of  a  contempt 
of  the  House  committed  in  the  face  of  the  House  and 
was  connnitted  to  the  common  gaol  of  Halifax  for  forty- 
eight  hours.  Upon  this  he  brought  an  action  for  assault 
and  imprisonment  and  it  is  from  the  judgnunt  in  that 
action  that  the  present  appeal  is  brought.  The  appel- 
lants are  sought  to  be  made  liable  by  reason  of  their 
having  voted  as  members  of  the  House  of  Assembly  for 
the  imprisonment  of  the  respondent. 

The  acts  complained  of  were  justified  under  ss.  20,  29, 
30,  JHl  of  c.  3  of  the  Revised  Statutes  of  Nova  Scotia,  5th 
Series.  The  appellants  als;o  relied  on  the  indemnity  given 
to  the  members  of  the  House  of  Assembly  by  s  26  of  the 
same  Statute. 

These  sections  are  as  follows : — 

"20.  In  all  matters  and  cases  not  specially  provided  for 
by  this  chapter,  or  by  any  other  statute  of  this  province, 
the  legislative  council  of  this  province  and  the  commit- 
tees and  members  thereof  I'espectively,  shall  at  any  time 
hold,  enjoy  and  exercise  such  and  the  like  privileges, 
immunities  and  powers  as  shall  be  for  the  time  being 
held,  enjoyed  and  exercised  by  the  senate  of  the 
Dominion  of  Canada,  and  by  the  respective  committees 
and  members  thereof,  and  the  House  of  AssiMnbly  and 
the  committees  and  members  thereof,  respectively,  shall, 
at  any  time,  hold,  enjoy  and  exercise  such  and  the  like 
privileges,  immunities  and  powers  as  shall  for  the  time 
being  be  held,  enjoyed  and  exercised  by  the  House  of 
Commons  of  Canada,  and  by  the  respective  committees 
and  members  thereof  ;   and  such    privileges,  immunities 
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aiul  powers,  of  both  Houses,  shall  be  iloeinefl  to  be 
[GOHJ  ami  shall  be  part  of  the  general  and  public  law  of 
N(n'a  Scotia,  an<l  it  shall  not  be  necessary  to  plead  the 
same,  but  the  same  shall  in  all  courts  of  JMstic*' in  this 
pnnince,  ami  by  and  befor*;  all  justices  and  others,  be 
taken  notice  oF  iudiciallv." 

"  2(1.  No  member  of  oith»r  II  misc  shall  b<.'  liabh-  to  any 
civil  action  or  prosecution,  arrest.  im])risonment  or  dara- 
aijes.  bv  na.son  of  aiiv  matter  or  thin'  brou'dit  bv  him 
by  petition,  bill,  resolution,  motion  or  otherwi.se, or  .said 
by  him  befc^re  such  House  :  ami  the  }»rin<?inff  of  anv  such 
action  or  prosecution,  the  causing  or  effecting  any  such 
arrest  or  imprisoment  and  the  a  wan  ling  of  any  such 
damages,  shall  be  deemed  violations  of  this  chapter." 

"'29.  The  following  acts,  matters  and  things  are  prohi- 
bited, and  shall  V>e  deemed  infringements  of  this  chap- 
ter: — 

"  1.  Insults  to  or  assaults  or  libels  upon  members  of 
either  House  during  the  session  of  the  legislature." 

The  other  provisions  of  the  section  are  immaterial  to 
tlie  present  purpose. 

"  30.  E;ich  House  shall  be  a  Court  of  Record,  and  .*-hall 
have  all  the  rights  and  privileges  of  a  Court  of  Record  for 
the  purpose  of  summarily  inijuiring  into  and  (after  the 
lap^e  of  twenty-four  hours)  punishing  the  acts,  matters 
and  things  herein  declared  to  be  violations  or  infringe- 
ments of  this  chapter  ;  and  for  the  purposes  of  thi.s  chap 
ter  each  House  is  hereby  declared  to  possess  all  such 
powers  and  jurisdiction  as  may  be  necessary  for  inquir- 
ing into,  judging  and  pronouncing  upon  the  commis.sion 
or  doing  of  any  such  acts,  matters  or  things  and  awarding 
and  carrying  into  execution  the  punishment  thereof  pro- 
vided for  by  this  chapter,  and  amongst  other  thiuL's  each 
House  shall  have  power  to  make  such  rules  as  may  be 
deemed  necessary  or  proper  for  its  procedure  as  such 
<'ourt  as  aforesaid. 
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"  '1.  Every  person  who  slinll  be  guilty  of  an  itifrinjjfc- 
ment  or  violation  of  thi.s  chapter  shall  ))e  liable  therefor 
(in  a<l(lition  to  any  other  penalty  or  punislinietit  to  which 
he  may  by  law  be  subject)  to  an  iinprisonnu  nt  (or  such 
time  (luring  the  session  of  the  lo;^'islatiire  then  i)einf^  held, 
as  may  be  determined  by  the  UdUse  ln'fore  whom  .such 
infriii<fi'me!it  or  violation  .shall  be  iiKiuirud  into.  The 
[GO!)  I  nature  of  the  (jffence  .shall  ije  snccinctly  and  clearly 
stated  and  set  forth  on  the  face  of  any  warrant 
issued  for  a  commitment  un<ler  this  section," 

It  should  be  mentlone<l  that  by  an  Act  (Revised 
Statutes  of  Canada  4!)  Vi(;t.  c.  11)  the  Dominion  F^ailiu- 
ment  had  already  conferre<l  on  themselves  the  privile<j<'s, 
immunities  and  powers  of  the  House  of  Commons  of  the 
United  Kini^dom. 

If  it  was  within  the  powers  of  the  Nova  Scotia  Legis- 
lature to  enact  the  provi-sions  containrd  in  s.  '20,  and  t!ie 
privilejjfes  of  the  Nova  Scotia  Legislature  are  the  same  as 
those  of  the  House  of  Commons  of  the  Unltrd  Kingdom 
as  they  existed  at  the  date  of  th''  Jlassin^•  of  the  lJriti^h 
North  America  Act,  lS<t7,  there  can  bent)  doubt  that  the 
House  of  Assembly  ha<l  complete  power  to  a<ljvulic.ite 
tluu  the  rt-spondent  had  been  guilty  of  a  bi-each  oi'  privi- 
lege and  contempt  and  to  piuiish  that  biraeh  by  iiiipri>i(m- 
ment.  The  contempt  comjdained  of  was  a  wilful  dis- 
obedience to  a  lawful  onhr  of  the  House  to  attend. 

'J'he  authorities  summ<Hl  ui>  in  linnlett  x.  Abbot  (1), 
and  followed  in  the  case  of  Tlic  Ulici'iff  of  Middles'' r  (2), 
estahli?',h  heyond  all  possibility  of  controversy  the  right 
of  tlie  House  of  Connnons  of  the  (Jnited  Kingdom  to 
protect  it.self  against  insult  and  violence  l)y  its  own  pro- 
ce>s  without  appealing  to  the  ordinary  courts  of  law  and 
without  having  its  process  interfered  with  by  tho.se 
courts. 


.^ 


(1)  H  Eaflt,  1. 


(2)  11  Ad.  &  E.  273. 
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Tlie  respornleiit,  however,  arLTues  that  the  Act  of  the 

provincial    Ici^ishituie    which    uiuhMiUteilly    creates    the 

jurisdiction    and     furllior    iinhMiuiiHed    menih*  rs    of    it 

as,'ainst    any    procet'tlini^s  lur  tlieir  conduct  or    '. ott-s  in 

tJie  lloiisn  by  the  ordinary  courts  of  law  is  ultra  vires. 

According  to  tlio  decisions  whicli  have  been  j^jivcn  by 
this  Hoard  there  is  no  doui)t  that  the  provincial  h'^is- 
lature  could  not  confer  on  itself  the  priviie<,'es  of  the 
Hou'e  of  C'onunon.s  of  the  United  Kin^'doni  or  the  power 
to  punish  tlie  )>reach  of  tlio>e  privi!e:,fes  by  imprison- 
ment or  coinjidttal  for  contempt  witliout  express 
authority  from  the  Imperial  Leud^iature.  I>y  s.  1  of  oH 
A:  :.(]  Vict.  c.  US  wldch  was  substituted  for  .s.  1!S  of  the 
Briti>h  North  Anprica  Act,  lbG7,  it  was  enacted  tliat  the 
privi  eges,  iujinuidties  and  powers  to  be  held,  enjoyed  and 
[«»10]  f'xeicised  l>y  tlie  Dominion  Hou.se  of  Comnums 
.should  lie  such  as  should  be  from  time  to  tinn'  defined 
l.\-  the  Act  (»f  Farlianient  of  Canada,  but  so  that 
anv  Act  of  the  Parliament  of  Caiuula  deHnin<r  such 
privileges,  immunities  or  powers  should  not  confer  any 
privdeges.  immunities  or  powers  exceetling  those  at  the 
passing  of  such  Act  held,  enjoyed  and  exercised  by  the 
Coinnions  House  of  Parliament,  of  the  I  nite<l  Kingdom 
and  hy  the  members  thereof.  Tliere  is  no  similar  enact- 
Hunt  in  the  British  North  America  Act,  18(37,  relatini;  to 
the  House  of  Assembly  of  Nova  Scotia  and  it  was 
argueil  therefore  that  it  was  not  the  intention  of  the 
Imperial  Parliament  to  confer  such  a  power  on  that 
legislature,  liut  it  is  to  be  oluserved  that  the  House  of 
Commons  of  Canada  was  a  legislative  body  created  for 
tlie  first  time  by  the  1  ritish  North  America  Act  and  it  may 
have  been  thought  ex]»edient  to  make  express  provision 
for  the  privileges,  immunities  ami  powers  of  the  body  .so 
created  which  was  not  necessary  in  the  case  of  the  exist- 
ing Legislature  of  Nova  Scotia.  By  s.  88  the  c<^mstitution 
of  the  Legislature  of  the   Province  of   Nova  Scotia  was 
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sulijt'ct  to  lilt'  provisions  of  the;  Act  to  continue  as  it 
existed  at  the  union  until  ultcicd  hy  !Uitli(»rity  of  the 
Act.  It  was  tlu'rcfoif  an  exi.Ntini:  Io;,'i>laturo  siiljcct 
only  lo  tlie  provisions  of  the  Act.  By  s.  aof  the  (Joloi.i*l 
Laws  Validity  Act  (2S  ^  21)  Vict.  c.  (j:?)  it  ]:v\  at  tliat 
time  full  power  to  make  hiw.s  respee-tin;;  its  constitntioii, 
powers  and  procedure.  It  is  ditlieult  to  see  how  tliis 
[)ower  was  taken  away  from  it  and  tlie  power  .seems 
sutlicient  for  the  purpose. 

'riu'ir  lii)rdshij)<i  are  however  of  opinion  thit  the 
Britisli  Nortli  Amei'ica  Act  itsidf  ctjnfers  tlie  power  (if  it 
did  not  alreaily  exist)  to  pass  Acts  for  dt-tininy;  the  powers 
and  [)rivileires  of  the  provincial  leijislature.  By  s.  02  of 
tliat  Act  the  provincial  le;;islaturo  may  exclusively 
inak(.'  laws  in  ndjition  to  matters  comin;;  within  the 
classesof  subjocts  enumerated  (inter  alia),  tlieamer.dmeiit 
from  time  to  time  of  tlie  constitution  of  tlie  p-ovince, 
with  l»ut  one  exception,  namely  as  leijards  the  othce  oF 
Lieutenant  (lovernor. 

It  surel}'  cannot  he  conteJided  tliat  the  indopendonci' 
of  the  provincial  lej^islatuie  from  outsitle  interfence,  its 
protection,  and  the  protection  of  its  members  from  insult 
[Gil]  while  in  the  discliarge  oi'  their  duties,  are  not  mat- 
ters which  may  be  classed  as  pa»tof  the  constitution  of 
the  provHice,  or  that  Ie<:;islation  on  such  matters  would 
not  l>e  i>ptly  and  properly  describeil  as  part  of  the  con- 
.stitutional  law  of  the  province. 

It  is  further  argt.ed  that  the  order  which  the  rt-spou- 
<lent  disobeyed  was  ni)t  a  law  ul  cider  or  one  wliicli  he 
was  under  any  oblii^ation  to  obey.  The  arjjjument  seems 
to  be  that  tlic  nrif;;inal  cause  <  f  complaint  was  a  libel  t^^it 
tliough  the   ]iarticular   breach  of  the   Act  "'^mj  i  of 

was  the  disobedience  to  the  orders  of  the  Ho  yet  as 
tlio.se  orders  were  issued  in  reference  to  a  ceitain  petition 
presented  to  the  House  the  contents  of  wdiich  were 
alleged  to    l>e   libellous   and  durinfj  the  inve->ti<ifation  of 
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tlu5  (jiiestion  who  was  rosponsiUlt;  tor    its  prostMitiition, 

ami  iis  it  muHt  be  ftssiiiiUMl  tlmt  u  libol  is  a  luatter  beyond 

the  jurisilictioii  of  the   JIous«^  to   be   iii(|uiii<l  into,  inas- 

iniicli  as  libel  is  a  criminal  olieuce  and  the  criminal  law  is 

one  of  the  matters  reserved  for  the  exiilu.sive  jurisdiction       '^''^"°*' 

of  the  I)ominion  Parliament,  the  whole  matter  was  ultra 

vires,  and  both  the  members  who  voted  and  the;  otlicera 

who  carried  out  the  orders  of  the  House  are  lespousible 

to  an  ordinary  action  at  law. 

Their  Lordships  are  uoable  to  accjuiesce  in  any  such 
contention.  It  is  true  that  the  criminal  law  is  one  of 
the  subjects  reserved  by  the  British  North  America  Act 
for  the  Dominion  Parliament  but  that  does  not  prevent 
an  inquiry  into  and  the  punishment  of  an  interference 
with  the  powers  conferred  upon  the  Provincial  Legis- 
latures by  insult  or  violence.  The  legislature  has  none 
the  less  a  right  to  prevent  and  punish  obstruction  to  the 
business  of  legislation  because  the  interference  or  obstruc- 
tion is  of  a  character  which  involves  the  commission  of  a 
criminal  offence  or  brings  the  offender  within  reach  of 
the  criiuinial  law.  Neither  in  the  House  of  Commons  of 
the  United  Kingdom  nor  the  Nova  Scotia  Assembly 
could  a  breach  of  the  privileges  of  either  body  be 
regarded  as  subjects  ordinarily  included  within  that 
department  of  state  government  which  is  known  as  the 
criminal  law. 

The  etfort  to  drag  sucli  questions  Ijefore  the  ordinary 
courts  when  assaults  or  libels  have  been  in  question  in 
the  British  Houses  of  Legislature  have  been  invariably 
[<)12]unsuccessful,  and  it  may  bo  observed  that  1  Wm.&  M., 
Sess.  IL,  e,  2.  s.  1,  sub-s.  9,  "  That  the  freedom  of  speech' 
and  debates  or  proceedings  in  Parliament,  ought  not  to 
be  impeached  (.r  questioned  in  any  court  or  place  out  of 
Parliament,"  is  declaratory  and  not  enacting. 

Th  ir  Lordships  are  therefore  of  opinion  that  s.  20  of 
the  provincial  Act  is  not  ultra  vires  and  affords  a  defence 
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1896        ^^  tho  action.     It  may  bo  that  ss.  80,  SI  of  the  Provincial 

„'"'"'         AcL  if  constrnotl    literal Iv  find    apart   from  their  context 
FiKi.niNu  .  ,'„      .  . 

V.  M ouM  ])e   ultra   vires.     Their  Lordships   arc  <iis])ose'l  to 

_-- -  '  think  that  the  Ilous(>  of  Assembly  eoulil  not  constitute 
JudKuvmt.  j,_^,  ij-.^  (j,„„.t  of  Record  for  the  trial  of  criminal  ..ffcnces. 
IJut  read  in  the  lioht  of  the  other  sections  of  the  Act,  and 
and  h;ivini,'  regard  to  tlie  subject  matter  with  which  the 
le,L,dslaturi5  was  dealing-,  their  Lordships  tidnk  tliat  tiiose 
sections  were  mei(dy  intt-nded  to  give  to  tlie  House  the 
p  iwris  of  a  Couit  ot  Record  for  the  purpose  of  dealing 
wilh  br(;aches  of  pi'ivilege  and  contempt  liy  way  of  com- 
mltt.d.  If  tiny  niean  more  than  this,  or  if  it  be  taken  as 
a  power  to  try  or  punisli  criminal  offences  otherwise  than 
asin-ilent  to  the  i)rotcction  ot  jnembers  in  tiieir  prc- 
ceedin<j^s,  s.  .*)0  could  not  be  supporteih 

It  is  tr)  be  observed  tiiat  the  case  of  lidvton  v 
Tii;;l  If  '  1 ),  refei-i-rd  to  ly-  one  of  the  learned  Judj^es  l)elo\v. 
is  no  ajithoiity  in  favour  of  the  contention  liere.  No 
statute  wa''  there  i-elied  upon,  but  the  Le<rislative 
As^t'iubly  itself  in  that  case  had  in  pursuance  of  statutory 
])o\\  IS  ac 'pted  ceitain  stjnidinf^  rules  or  oiders  for  the 
onl  'y  cojiduct  of  the  laisiness  of  the  Assembly.  The 
tres  •as('scom[)lained  of  wereadjud;,'ed  by  this  Board  not 
to  !)'•  jii.stil>able  under  the  standinjj^  orders.  It  was  then 
SOU;;-  t  io  Mi>til'y  the  acts  in  (piestion  as  bein;,'  within  a 
pov.  ("•  inridi-nt  tt»  or  inherent  in  a  Colonial  Le(rislative 
As c'libly.  This  ]5oard  refused  to  adopt  that  contention, 
but  ili'ir  Lordships  expre-'-iy  ad<led  : — 

"'I'll-  y  think  it  proper  to  add  tliat  tl\ey  cannot  af»ree 
witli  the  oj)iinon  which  seems  to  have  been  expressed  by 
tlie  iVmrt  below,  that  tlie  ])owers  conferred  upon  the 
Ijc:  1- 'at-ive  Assenddy  by  the  (Jonstitution  Act  do  not  en- 
Id  I-!]  u'!e  the  Asseujiily  'to  adopt  from  tlie  Imperial  Parlia- 
ment, or  to  pass  by  its  own  authority  any  standinj; 
<»rder-  givin<(   itself  the  power  to  punish  an   obstructing 

(1)11  App.  Ca8.  197. 
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meinbcr,  or  remove  him  IVom  the  chamher,  for  any 
lonijer  period  tlian  the  sittinijf  (hiring-  wliieU  the  olistruc- 
tion  occunc-il.'  This,  ot'comse,  could  not  lie  done  by  the 
Assembly  aloiK^  without  tlie  assent  of  the  Governor. 
But  their  Lordshi})s  are  of  opinion  tliat  it  ndfjfht  be  done 
witli  the  (Governor's  assent;  and  that  llie  express  powers 
.jrivcn  by  the  Constitution  Act  an:  not  liiidted  by  the 
principles  of  common  law  ap|)licable  to  those  inhtient 
powers  which  must  be  implied  (witliout  express  ujrant) 
{v*nn  mere  necessity,  accordin,:^  to  the  m;vxin>,  Qiiundo 
lex  aliquid  concedit,  concedere  videtur  tt  illud,  sine  (|U0 
res  ipsi  esse  non  potest.  Their  Lordships'  aliirmancc  of 
the  judorinent  appealeil  from  is  f'^unflcd  on  the  view,  not 
that  this  cou'id  not  have  been  done,  but  that  it  was  not 
done,  and  thji.t  nothin<jf  aj>pears  oti  the  i'eci>rd  which  can 
oivethe  resolution  sust)endinu  the  res^ondviit  a  larger 
operation  than  that  which  tlie  Con  it  l)eh)W  luis  ascribed 
to  ic." 

But  independently  of  these  considerations  tln^  provis- 
ions uf  s.  'Hi  of  the  Act  i>i  the  provincial  legislature  would 
in  their  Lordshi',)^'  opinion  form  a  complete  an^wi-r  to  the 
action  even  if  the  act  com})lained  of  had  bvi-ii  in  itself 
actional'le.  Their  Lordships  arc  here  dealiu;;' with  a  civil 
action  and  they  think  it  sullicient  to  say  tluit  the  l("-;is- 
lature  could  relieve  memlK;rs  of  the  House  fro;!!  civil 
liability  for  acts  done  and  words  spoken  in  tin;  House 
whetln.'r  they  could  or  could  not  do  so  from  liability  to 
a  ciiiuinal  prosecution. 

No  such  (piestiou  as  that  which  arose  in  B<irt>>n  v. 
Ta/yiur  ( I )  arises  here.  All  these  nuitters — the  express 
enactment  of  the  privileges  of  tin;  House  of  Commons  of 
the  Unite  1  Kingdom — th;;  ex[>rt.vss  power  10  deal  with 
such  acts  by  the  Provinoiil  Assembly  —  the  express 
iudenuiity  against  any  action  at  law  for  things  done  in 
the  Provincial  Parliament  are  all    explicit'v  niven  and 

(1)  11  A|.|).  ("B-.  197. 
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tlie  only  arguable  fiue.stioii  is  that  wiiich  tlicir  L<)r(lHhij)s 
have  dealt  with,  iiaJiiely,  whotl)er  it  was  within  the 
power  of  the  provincial  l('<,nslalure  to  make  .such   law.s. 

For  these  reasons  tlwir  Loicl.^hips  will  hunihly  reconi- 
[614]  mend  to  Her  Majesty  that  the  judffment  in  this 
case  .should  be  rever.st.'d  and  Judi^inent  enteiod  for  the 
appellants  here  (the  det'en<hints  below)  with  costs.  The 
respondent  must  pay  the  costs  of  this  a])])('al. 
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JrUOMENTS   IN    SUPTIEMK    CoiIRT   OK    NoVA    ScOTIA. 

[Jifipurted  26  Nova  Scotia  Repuits,  .'».'>.] 

RiTCHiK.  ,1.  :— 

It  is  in  my  opinion  witliiu. ht-  power  of  tho  local  k'gis'ature  to 
enact  tliat  no  civil  action  for  (l;in)aj,'os  uluili  be  brought,  agninst  anv 
jiarticular  person  or  persons  iiichuling  nienibers  of  the  le;,'i8laturt'. 

In  tlie  proceedings  against  tie  plaintiff  lor  contempt  the  Ihiuse 
if  Assembly  was  sitting  as  a  court  of  rfConl  trying  a  niattor  v/ithiii 
it.s  jurisdiction,  if  the  Act  which  gives  it  that  power  is  witiiin  the 
power  of  the  local  legislature.  Jn  sndi  case,  upon  well  estab- 
lished principles,  the  members  who  weie  judges  of  that  court  can- 
not be  sued  for^thew  proctedings  in  such  judicial  capacity. 

If  tliat  |)art  of  the  Act  wliicli  maUos  the  House  of  Asbeuibly  a 
couit  and  gives  it  the  jurisdicion  to  try  contempt  is  ultra  vires, 
then  the  proceediny.s  to»k  jtlaci  before  the  House  of  Assembly 
sitting  as  such,  and  the  defendants,  the  members  of  that  House 
who  took  iiart  in  the  proceedings  are  indemnitied  by  sect.  20  of  cap. 
'A  of  the  Kevisi  d  Statutis  which  enacts  that  "  no  member  of  eiiher 
House  iihall  ]»e  lialtle  to  any  civil  action  or  prosecution,  arrest, 
imprisonment,  (  r  damages  by  reason  of  any  matter  or  thinj; 
brought  by  him  i'V  i)etition,  bill,  resolution,  n)oti<m,  or  otherwiBo, 
or  said  by  bin  bclore  such  House." 

[(14]  For  these  reasons  the  judgment  should,  in  my  opinion,  he 
set  aside  and  judgment  entered  for  the  defendants  with  costs. 

Wkathbrrb.  .1.  :  — 

This  is  an  action  brought  against  the  Honourable  W.  S.  Field- 
ing, Premier,  and  others,  members  of  the  Executive  Governmfnt 
ami  House  of  Assembly  of  Nova  Scotia  in  all  23  members  a  major- 
ity— for  votes  given  by  them  in  the  House. 
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Til"  vott'S  were  given  in  the  Jiffirinativf  on  ro8olution»  for  takinj:,'  ]fi^ 

jilaintifF  intn  the  custody  of  tho  Herjeant-at  urms  for  refusing  l  - 
(ihey  an  order  of  tlie  House  and  for  conunittin;^  phiiutiff  (o  gaol  fi  r 
forty  tight  hours  for  refusing  to  apoh)gi8e. 

These  resolutions  grew  out  of  procci  dings  against  plaintiflbi'fore 
the  House  of  Assembly  on  account  of  his  havinL(  presented  apetition  No\  aocotia. 
charging  members  during  the  ses.ion  of  tl\o  House  vviili  impropt-r  ■\Vf;i  licrbe.J. 
innl  most  unworthy  conduct.  " 

I  snjipose  there  can  be  no  doubt  this  petition  wa«  an  insult  to  mem- 
bers and  was  intended  to  reflect  o!i  their  conduct  and  Wiis  intended 
t(i  influence  members  in  voting  to  repeal  an  Act  of    the  legi.>luture. 

If  tlio  i>roper  proceediiigs  had  been  taken  it  will  be  admitted 
I'nat  plaintiff  could  have  been  p\niished  under  Jindoul'tod  andunim- 
peached  clauses  of  cap.  3  of  tho  Revised  Statutes  resjjccting  the 
powers  aid  privileges  of  the  Houses  of  the  legislature. 

It  is  obvious  that  thougli  tho  truth  of  the  charges  against  meni 
bors  could  have  been  investigated  it  could  not  have  been  in(|uired 
into  by  ineaiis  of  the  petition  whii.li  clearly  was  not  intended  as  a 
;iieaii8  of  investigation  liut  was  an  indisputab'e  violation  of  law  to 
interfere  with  the  action  of  tho  House  whiclt  if  followed  up  would 
interfere  with  the  freedom  of  discussi  .n  and  legislation. 

Plaintiff  on  Vicing  summoned  bef  re  the  House  attended  and  after 
inve>tigation  this  resolution  was  piia.^ed  by  the  House; — 

"  That  this  House  wliile  fully  C(jgnizant  of  its  own  authority,  and 
[il'i]  ]irej)ared  to  exf^rcise  it  when  necessary,  does  not  deem  tin- 
ilfLnceof  Mr,  Thomas  of  suflicient  gravity  t  >  call  for  any  exercise 
■jf  such  authority.  That  therefore  David  .J.Thomas  be  vepiimanded 
for  hi>-  conduct,  and  that  such  reprimaml  lie  given  by  the  reading 
<f  I'li.s  resolution  to  him  by  Mr.  Sjjeaker.' 

!*!  intiff  being  within  the  precincts  of  the  House  in  olietlience  to 
(h(!  suiinuons  of  the  Speaker  at  the  time  of  the  passage  of  tho  resolu- 
ti  ri  refns('d  to  ob  y  the  order  of  ilu;  Hw  •  ;  to  come  to  tho  liar  and 
m  delluii"'  of  I  !ie  direction  of  thi-  mein'iers  left  tlu-  House. 

Afte-war  Is,  t  >  state  the  matter  shortly,  the  resolutions  wt  r^ 
piihsed  for  his  arrest,  lor  the  voting  ot   which  tho  action  is  brought. 

The  defo'.'co  is  m  ide  out  unless  Home  of  the  clauses  of  cap.  .'{  H.  S. 
(5th  Series)  which  have  been  impeached  are  ultra  vires  he  provin- 
c'.allciislaiure  to  p  i>3.  There  ha<  been  no  deiiHJon  on  the  poin's 
raised  but  some  remarks  of  ministers  of  justice  in  political  returns 
ia  blu«  books  were  referred  to.  I  have  long  ago  read  some  of  them 
ntterol  Gfteeu  oi  twenty  ye  irs  since.  To  tho  able  men— the  auth, 
<'r    n»<'y  would  sound  very  strange  ancl  crude  in  the  light  of  sub-ie 
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(Hieiit  discussion   and   futhoiitative  leyal  diciKioiii   reppectiiiL' the 
dislributioii  of  powers  hi  thi-  Doinninn  and  the  Provinces. 

li  is  nut  now  piett-nded  so  t'.ir  as  I  aui  awnre  «nd  after  h  vhiv  ex- 
haustive^ discusBion  el  the  various  clau.ses  of  thn  Act  heforo  us  th<t 
the  Hou-e  I'f  As-enibly  has  lot  p  iwer  tn  imprison  or  otieiivise 
punish  fnr  t!i^ obedience  of  its  orders  during  tlie  >es  i  n. 

Nor  is  it  disputed  tliat  the  provii:cinl  It  ^'i.slature  has  power  to 
:!iHkt'  a  liw  to  indenii'ify  uieinbers  a>:;a<n3t  any  action  by  reason  of 
any  pruc  edings  ol  theirs  in  iho  Houses  of  tho  legislature. 

Sect.  t-'K  of  cap.  3  es  acts  that  ceitain  thi'  g^  are  pr  diihiiid  and 
shall  be  d-  <  nied  ii.fringt'inents  «•:  tlie  cl'apter  and  by  a  aubsiMjuent 
clause — 31  iuipri^onnuMit  is  authorized  ns  a  juhishnient  U<t 
iiifriiij.;fiuent  ol  the  chaptiT. 

Tlurp  are  eigi.t  sub  scctio'ts  to  clause  20  specifying  wl  ac  are 
[0  J  "  inlVin  :i  inent.s. "  The  first  foibids  "  ii  subs  to,  a>8udt8  or 
libels  uji  n  nienibrrs  ■  f  e  ther  House  durint,'  ih  sessioo  «  f  the  leg- 
islatiire."  V>y  the  lliiid  sub--ection  the  refusal  of  any  pers  n  to 
obey  a  rule,  older  or  rex  lution  of  the  Houbo  is  ordainfii  an 
infii'  j^eu:eut  of  t>;o  chap  er. 

Tin*  only  (pustion  as  1  uiuler.'-tand  th.'  matter  in  this  ca.sc  is 
whether  fori  iddin^  any  «  ..e  to  libel  a  nienilier  of  the  IL-use  i^  i  ot 
beyiuil  tho  p<»w<'is  of  the  provincial  le^iislatuie  to  i  as.-. 

Tho  ar^'Uiiient  is  that  while  tu.it  legislature  may  forbid  anyone  to 
insult  a  nuMuber  resort  must  be  hatl  to  the  I'oininion  le^  shiture 
to  prevent  libel  because  libel  is  a  crimiinil  mitter.  In  other  wui.is 
it  is  contended  that  wliile  the  provincial  le.i.sl.ture  hisexcl'si\e 
power  to  ileal  withal!  subjects  touchm,'  the  C'  nstitutiiii  a;  d  otgaui- 
ziition  of  the  provincial  ho;).>-es  of  legislature,  the  freeibni  "f 
debate  and  decorum,  anil  while  it  may  pas-  la^s  to  prevent  obstruc- 
tions to  the  bnsiii'ss  w.ienever  it  c  intemplates  an  obstruction 
which  auimuits  to  ;<  i-riuin  the  provincn  is  powerless  t>  leu'isUte. 
The  iirovince  may  punish  a  m  m  for  insulting  the  members  i  ut  may 
not  f  abid  an  assault  on  m«  nibers.  I  suppose  thee  ntention  is  that 
inasmuch  ;'.■»  to  the  Duuinion  Tarliament  is  assigned  t' e  duty  'f 
making  laws  relatiii;^' to  crinie.s,  except  the  jienalties  to  be  iiM|ioseil 
for  breach  of  jnnvineial  Aits,  it  would  be  ultta  viiesthe  pr  vitniHl 
legialntuie  to  forbid  libel  in  every  ca-.e  directly  or  indirectly  and 
therefore  I  untlerstand  the  allovred  <lilliculty  t  >  be  that  tl  is  be'ng 
the  case  tho  igh  the  words  of  the  indemnity  Act  are  pretty  clear  it 
cannot  be  imigined  ti.at  indemnity  legislation  woidd  l-e  reported 
tu  to  pi  event  the  rec  «veiy  of  d  ima^ies  lor  votes  yiven  by  uiemeert 
uaJer  a  mistake  of  their  powers. 
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I  supposed  thi-*  sliort  answer  would  he  sufficient  to  nie(-t  such 
an  bjeclion,  namely,  thit  the  provincu  liaviii'^  tiie  undoub'ed 
iMC.ver  t)  prevent  «>l/atriictions  to  the  business  of  legislation  could 
prevent  everyt hint;  that  was  an  ob•^t^uction  or  interference  as  ;-uch 
whether  thit  ioterfereiice  was  so  violent  as  to  amount  to  criminal 
cnndui't  or  whether  it  was  conduct  les:',  violent.  Such  legislation  by  Nova  Scotia. 
[(57]  the  Province  1  t'.nnk  is  not  an  interference  with  Dominion  leyis-  Weatherbe  J. 

hitive  power  dealinij  with  and  defining  erime.      It  is  not  denied  that  

the  Dominion  Parliament  could  make  all  insults  criminal  and  all 
manner  of  acts  which  niiijht  constitute  obatruction  to  the  provincial 
lei,'islalure  criine.s. 

I  cannot  iielp  thinkiii;,'  it  will  be  admitted  that  if  the  impeached 
clause  of  « ap.  3  had  said  "Any  person  interfering  with  members 
while  in  the  dischari^e  of  their  duties  by  insulting,  assaulting  or 
otherwise  ob^t^uc'ing  them  may  be  punished  by  order  of  the  House 
fur  such  obstruction  "  it  woulJ  have  been  lield  within  the  power  of 
the  Itgislature  to  pass  it. 

In  obstructing  the  business  of  the  House  if  a  stranger  wero  to 
commit  a  serious  crime,  by  the  use  of  firearms  for  example,  it  does 
not  follow  I  think  that  under  provincial  legislation  he  might  not  be 
restrained  and  removed  an'l  punished  for  the  obstruction  in  addition 
to  the  punishment  t.>  be  imposed  for  the  violation  of  the  Dominion 
law  forbidding  the  use  of  fire-arms.  There  are  two  things  to 
be  dealt  with,  the  insulting  or  obstructing  of  members  in  their  busi- 
ness and  violating  the  general  statutes  in  relation  to  criminal  matters- 

If  sect.  2\)  can  be  construed  to  si^iiiily  power  in  the  House  to  deal 
Bubstantiady  with  any  charge  of  crime  or  try  or  punish  for  the  same 
except  as  an  incident  of  protecting  the  members  in  their  proceed- 
ings— if  it  can  be  so  construed  t<j  any  extent  it  is  ultra  vires  th« 
provincial  legislature.  I  need  not  say  now  that  we  have  become 
familiar  with  these  questions  that  an  Act  may  bo  only  in  part  ultra 
vires  and  that  it  may  be  construed  nevertheless  to  operate  to  the 
extent  of  the  power  properly  exerci.sed  under  it. 

An  assault  with  the  intent  of  influencing  a  member  of  the  House 
constitutes  an  offence,  not  that  the  assault  is  the  gist  of  the  offence, 
but  because  of  the  animus  towards  forcing,  or  influencing,  or  intimi- 
dating a  member. 

If  it  be  competent  to  protect  mombers  from  insult  while  in  the 
[68]  dischargo  of  their  duties  it  will  not  avail  the  aggressor  that  the 
insult  was  .•  >nveyed  by  reflecting  on  him  by  means  of  a  libel. 

With  th»  lihtitation  suggested  I  think  it  ought  to  be  admitted 
thai  cap.  o  !:>  not  ultra  vires  the  provincial  legislature. 
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1896  ^^  doubt  the  insult  or  libol  roficctiiiL;  <>i\  a  iiieinher  (liinccl  ai   is 

not  intended  to  be  created  an  (  ifence  except  duriiij,'  the  .sc^Mon 
and  only  an  ofi'ence  in  »<>  far  ;ih  it  interfere.s  with  the  jiritjur  m  r- 
cise  of  LgLslativfi  action. 

If  these  defendants  are  liable  as  a  matter  of  fact  they  are  li;ii.le 
Nova  Sootia.  for  voting  for  arrest  and  detention  as  punishment  for  disobey. m:  a 
Weatherbe  J    reSDlution  with  respect  to  the  jnoceeilui /a  of  the  ITouse. 

The  plaintitiwaa  not  found  to  havi^  coinniitted  the  oH'enee  char/c'l 

in  the  tirst  instance  ami  aHsiuninir  thi-  cliarge  could  not  be  niuin. 
tained  I  am  unable  to  follow  the  rea.-ioning  that  even  because  the 
Act  or  a  portion  of  the  Act  under  which  the  [)rocecdinf;s  bei;an 
must  be  held  ultra  vire  '  there  was  no  jurisdiet  ion  to  try  that 
question  and  there  was  no  power  to  p.i.ss  resolutions  as  to  where  the 
plaintiff  should  stand  and  when  he  should  leave  durinjj  the  pro- 
ceedingR. 

It  is  not  claiuicd  to  be  ultra  vire.s  to  make  orders  of  this  kind  or 
to  dismiss  or  modify  the  conii)laint  in  view  of  the  ftowers  cotiferrcrl 
by  the  statuti 

There  may  be  tlierefore  iiiother  view  of  thi.s  subject  without 
refining  too  much.  We  are  familiar  with  that  class  of  cases  where 
Courts  liave  Iteen  hold  to  have  been  without  jurisdiction  in  <,'ivii)ir 
the  judgment  attacked  though  such  Courts  were  lield  t,c-  have  had 
jurisdiction  to  enter  tipon  the  investigation  which  resulted  in  the 
wrong  judgment.  Assuming  therefore  the  House  of  Assembly  \\a,s 
wrong  in  coming  to  the  conclusion  that  the  plaintifl' could  be  in  any 
manner  punished  for  his  conduct  in  relation  to  the  petition  in  the 
first  instance  it  must  be  (d)served  that  the  imprisonment  cr)njplained 
of  was  not  awarded  as  punishment  for  the  substantive  offence  but 
for  refusal  to  attend  the  House  during  the  investigation.  At  any 
[09]  rate  if  the  t,ribunal  had  ordered  his  attendance  on  the  occasion 
of  his  al)sentiiig  himself  for  the  purpose  of  disiniasing  the  comj)laint 
against  him  for  want  of  juri.sdiction  there  can  I  think  be  no  doubt 
he  would  be  bound  to  attend  and  the  contention  now  raised  would 
in  any  view  fall. 

I  am  of  opinion  however  that  sect.  29  of  cap.  '.i  is  intra  vires  and 
that  it  would  be  a  .strained  construction  of  th^*  liritiah  North 
America  Act  to  liold  that  the  provincial  legislature  may  not  pun- 
ish interference  with  the  proceedings  of  that  chamber  because  that 
interference  took  the  shape  and  form  of  criminal  conduct  as  defined 
by  the  general  laws  of  the  Dominion  Parliament  and  therefore  I 
think  the  House  h*i.d  jurisdiction  over  the  jilaintiff. 
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(iRAHAM.  E.  .J.  :  — 

TluH  is  :ui  action  for  damagt^  for  a&aault  and  iinpri>(>iinic-nt. 

The  pljiiut'ff,  who  wa*  the  mayor  of  the  town  of  Truro,  during 
theses-ion  of  1HJ2.  prt'se*  tetl  a  {>etition  to  the  House  of  Assembly 

of  the  I'rovince    of  Nov»  Sctia    cunjplainini' of  legislation  which  v«'i-A**i,wii« 

iiflected   tlie  salary  of    the  recorder  of  tlie  town   who  was  silao  a  

member  of  the  H."uae.  Gr>h»n>.  K  J. 

On  the  14th  of  April  181*2.  the  Hou-hj  piissed  a  resolution  in  the 
folliiwinj^  terms  :  * 

"  Whereas  Daviil  J.  To<  ina*.  of  Truro,  in  the  county  of  Col- 
chester, with  other  |>era<jRS.  hns  caused  to  be  published  a  libel  ra- 
ti cting  on  a  number  of  menii>ers  <  f  this  House,  by  having  the  same 
printed  and  delivered  to  a  member  of  this  House  for  thi-  pur[iose  of 
havitig  the  s.ii<l  libel  read  iu  •  r  presented  to  this  honourable  House; 

"Theruf  re  resolved  that  the  said  David  J.  Thonia-^  of  Truro, 
afi  resaid,  haviuLC  ca'ised  the  said  li>  el  reHecting  on  a  member  or 
iiiembensof  this  H>>u>eto  be  printed  and  delivered  to  a  member  of 
this  House  for  the  purj*  se  of  being  r*ad  in  or  presented  to  this 
liouourable  House  is  guilty  of  a  breach  f-f  the  privileges  of  this 
House. 

"  Ordered  that  the  said  David  J.  Thomas  be  summoned  to.attend 
:it  tilt'  Bar  of  this  Uous<-  "n  Monday,  the  I8th  day  of  .\pril  instant, 
at  the  sitting  ot  this  House  on  that  day.'' 

On  the  18th  of  April,  in  obedience  to  the  summons  of  the  Speaker, 
[T'l]  the  plaintiff  attende*!  and  obtained  time  until  the  2((th,  and  on 
the  20th,  when  he  again  apf>eared,  he  was  ordered  by  the  House  to 
withilraw  and  remain  in  attendance.  The  House  passed  the  follow- 
ing resolution  :  — 

"That  this  House-  while  fully  cognizant  of  its  own  authorifyand 
prepared  tr)  exercise  it  when  necessarj',  di>e8  not  deem  the  offence  f>f 
Mr.  Thomas  of  suthcient  gravity  to  call  for  any  exercise  of  P'ich 
authority.  That  therefore  David  J.  Thomas  be  reprimanded  for 
his  conduct,  and  that  such  reprimand  be  given  by  the  reading  of 
this  resolution  to  him  by  Mr.  .S]<eaker."' 

This  resolution  was  communicated  to  the  plaintiff,  but  instead  of 
coming  to  the  Bar  fo  receive  the  reprimand  he  went  to  Truro.  The 
House  thereupon  passed  the  following  resolution  :- 

"That  on  Thursday  the  14th  day  of  A]>t\\  instant,  this  House 
passed  a  certain  resolution  adjudging  David  ,J.  Thomas  of  Truro,  in 
the  county  of  Colchester,  guilty  of  having  published  a  libel  upon  a 
member  or  membera  of  this  House  during  the  session  of  the  legis- 
lature ; 
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189<J  "That  (he  said  David  . I.  Thoinas  was  ordered  to   a])pear  at  iIk- 

Bar  of  tlie  Huusc  on  Moiuhiy,  tlie  I81I1  day  of  Ajjril  instant  ; 

"That  on  the  said  IHth  day  of  April  tho  said  David  J.  Thonin.s 

appeared  at  the  Bar  of  the    House  in  obedience  to  the  said  order, 

and  asked  that  time  he  given  him  to  m  ike  a  statement  to  the  Hou.se  ; 

"  i  iijvt  the  House  thereupon  ordered  the   said  David  J.  Thomas 
Graham, K.J.  ^^  a[.i)ear   at  tlie  Bar  of  tho  House  on  Wednesday  the  iOth  day  of 
April  instant ; 

"That  the  said  David  J.  Thomas  appeared  at  tho  Bar  of  the 
House  this  day  in  obedience  to  the  said  order  af  the  House,  and 
made  a  stateuient  respecting  the  said  libel  ;  that  after  making  such 
statement  the  paid  David  J.  Thomas  was  ordered  by  the  House  to 
withdraw  and  remain  in  attendance  ; 

"That  the  House  thereupon  proceeded  to  consider  the  statement 
of  the  said  David  J.  Thomas,  and  came  to  a  certain  resolution 
thereon  and  in  respect  oif  the  said  libel ; 

*'  That  the  Serjeant-at-Arms  coiamunicated  the  said  order  to  the 
said  David  J.  Thomas,  and  that  the  said  David  J.  Thomas,  in  con- 
tempt of  th(!  House,  refused  to  obey  such  order,  and  loft  the  pre- 
cincts of  the  House  : 

[71]  "That  tho  said  David  J.  Thomas  be  taken  into  the  custody 
of  the  Serjeant-at-Arms  attending  this  House,  and  that  Mr.  Speaker 
do  issue  his  warr.tnt  accordingly  ; 

"  Which  being  put,  and  the  House  dividing  thereoD,  there 
appeared  for  the  moticni,  25,  and  against  the  motion,  0. 

"So  it  passed  in  the  aflirmative. 

"Ordered  a:cordingly." 

He  was  brought  in  custody  to  the  Bar  when  tho  following  resolu- 
tion was  passed  :  — 

"  Whereas  David  .!.  Thomas,  on  Wednesday  last,  the  20th  day 
of  April  instant,  whilst  in  attendance  «in  the  House,  was  guilty  of  a 
contempt  of  the  House,  commiited  in  the  faae  of  the  House  ; 

"  Resolved  that  the  said  David  J.  Thomas,  for  his  said  ofTence, 
be  committed  to  the  common  gaol  of  the  county  of  Halifax,  in  the 
city  of  Halifax  for  the  space  of  forty-eight  hours  ; 

"Provided  however  that  in  the  event  of  this  Legislature  being 
prorogued  prior  to  the  expiration  of  said  term  of  forty-eight 
hours,  the  said  term  of  imprisonment  shall  on  such  prorogation 
forthwith  terminate. 
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"That  Mr.  Speaker  do  forthwith  jfbuo  his  WHirant  acc<^>rdingly 
and  in  the  meantime  the  Baid  David  . I.  Thomas  remain  in  the 
custody  <'f  the  Serjeant-at-Arms." 

The  warrant  under  which  he  was  imprisoned  was  in  the  f- llowing 
terms  :- 

"  Province  of  Nova  Scota, 
"  Hou.sc  of  AsstmMy.  Gmharo,  E.J 

'"•'o  Alfred  K.  Halibwrton,  Serjeant-at-Arms  of  the  *aid  House, 
and  to  Tliomu'^  Chanil/ers,  the  keeper  of  the  c<minion  gaol  of  the 
city  and  county  of  Halifax. 

"Whereas  David  J.  Thcjuias.  of  Truro,  in  the  county  of  C'dches- 
ter,  was  Ijy  resolution  of  the  said  House  of  Assembly,  passed  thii 
day,  adjudged  yuiltyof  a  contempt  of  the  said  House  committed  in 
the  face  of  the  sai  I  House,  and  for  said  otfence  was  adjudged  to  be 
committed  to  the  common  paol  of  the  county  of  Halifax  in  the 
city  of  Halifax,  r<jr  the  space  of  forty-eight  hours,  provided,  how- 
ever, that,  in  the  event  of  the  Legislature  of  Nova  Scotia  being 
prorogued  prior  to  the  expiration  of  said  term  of  forty-eight  hours, 
imprisonment  should  on  such  prorogation  determine  ; 

*'  And  whereas  I,  the  undersigned  Speaker  of  the  House  of  A.**- 
sembly  was,  by  said  resolution,  directed  t<»  forthwith  issue  my  war- 
rant of  cfjmmitment  accordingly  ; 

[72]  "These  are,  therefore,  to  command  you,  the  said  Alfred  F. 
Ualiburton,  .'^erjeant-at-.^rms,  as  aforesaid,  to  forthwith  convey  the 
said  David  J.  Thomas  unto  tJie  said  common  gaol  of  the  county 
of  Halifax  iu  the  city  of  Halifax,  there  to  deliver  him  up  unto  the 
custody  of  the  keeper  thereof,  and  to  roimuand  you,  the  taia 
Thomas  Chambers  the  said  keeper,  to  receive  and  detain  the  said 
David  .1.  Tliomas  into  saiil  gaol  tor  the  s()ace  of  forty-eight 
hours  provided  however  that,  in  the  event  of  the  Legislature  of 
Nova  Sc  itia  btutig  prorogued  prior  to  the  expiration  of   the  said 

term  of  forty-eight  hours,  you  shall,  on  such  prori)gation,  forthwith 

discharge  the  said  D.ivid  J.  Thomas,  and  f'  r  so  doing  this  shall  be 

your  sullicient  warrant. 

"Given  under  my  hand  and  seal  at   the   city  of  Halifax  in  the 

county  of  Halifax,  aforesaid,  this  23rd  day  of  April  a.d.  1892. 

"(*^g'J)        Mkhaei.  J.   Power. 

"Speaker  of  House       Assembly, 

"Nova  Scotia.         (Seal)." 

The  defendants  were  concerned  cither  as  memliers  of  the  House 
of  Assembly  voting  for  the  resolutions  or  as  othcials  with  the  carry- 
ing out  of  the  resolutions. 
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The  [tlaiiitifl  had  u  verdict  for  SliOO  dain.iu'eH  Hjjiain.st  all  of  the 
defuiidarits  except  four,  vir. ,  Messrs.  M.  .1.  Power,  the  Speaker  ; 
HaldMirton,  the  serjeant-at  anus  ;  Chaiubers,  the  j^aoler  ;  and 
Nicholas  power,  the  police  constable.  The  learned  Jud^e  at  the 
trial  ordered  juili,'iaent  to  he  entered  for  them  by  reason  of 
Nova  Scotia,  an  indemnity  Act  specitically  iiideiiinilyin'^  them,  passed  by  the 
Graham  K  J   L^o'^Iature  after  the  transactions  which  fornie<l  the  subject  of  this 

action. 

It  will  thu-  be  seen  that  the  House  of  .Vsseuibly  has  ;  — 
(1.)  Attouiptod  to  adjudicate    upon    and    imniHli   for    the  crime 
of  libel. 

(2.)  Punished  tlie  plaintiff  in  this  case  as  for  a  contempt  in  not 
submitting;  to  the  sentence  impo.sed  by  the  House  in  respect  to  that 
crime. 

Sect.  29  of  can.  3  purports  to  deal  with  libels,  forgery, 
tamperinf»  with  witnes.ses  and  other  ofrencos.  Sect.  30  con- 
Btitutes  the  House  of  As-<enibly  a  court  and  appoints  its  nieinhcrs 
|7.'V|  judj^es  for  adjudicating  upon  sucli  crimes,  and  sect.  .'U  pruvidea 
for  the  imprisonment  of  an  olfender. 

In  my  oj^inion  th<*  British  North  America  Act  provides 
that  crimes  of  this  character,  and  thi^  procedure  in  resjjard  to 
them,  shall  be  dealt  with  by  the  Parliament  of  Canada  ai.d  that 
Parliament  only.  It  has  dealt  with  them.  Tiiat  excludes  the  pro- 
vincial legislature  from  passing  laws  in  regard  to  them. 

While  the  provincial  legislature  may  le,'i9late  in  respect  to  its 
privileges  I  think  it  cannot  seize  the  right  to  adjudicate  upon  a 
crime  indictable  at  common  law  merely  because  that  olTence  touches 
its  privileges. 

In  the  case  of  Ii*'tj.  v.  Lawrenci'  (i)  it  appealed  that  tl"  ^  Vru- 
vincial  Legislature  of  Onta'-io,  while  lei/islatiiig  in  regard  to  licenses 
and  the  enforcement  of  penalties  for  the  infringement  of  the  law, 
made  a  provision  that  any  person  who,  on  any  jirosecution  under 
the  Act,  tampered  with  a  witness  or  by  money  or  throats  in- 
duced him  to  absent  himself  or  swear  falsely  should  be  guily 
of  an  offence  under  the  Act  and  liable  to  a  penalty  of  fifty  dollars. 
It  was  held,  affirming  the  judgment  of  Mr.  Justice  (iwynne,  that 
this  provision  was  ultra  vires  for  the  acts  were  criminal  offences  at 
common  law  and  within  the  exclusive  jurisdiction  of  the  Dominion 
Legislature. 


(1)  43  U.  C.  Q.  B.  164  ;  ante,  vol,  1,  p.  742. 
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Hurrisiiii,  (".  .1.,  nl  piigu  174  says  :—  isyo 

"  U  iii'vcr  c'lild  liiivi'  beoM  the  defliu'ii  <>f  the  liiiperiiil  Legisla- 
ture iVH  iiiiinifesteil  by  the  lar.niiu<,'e  which  it  has  used  in  the  H.  N. 
A.  Act  to  pennit  any  I'-uMsIutivH  lu<dy,  iind<T  pnteuce  if  t'X»'ni-<inK 
iiily  its  iiwn  exclusive  I'-'^iilaiv    i"»wi.'is,  to  cover  i^iouiid  which  in 

truth  hy  the  innstitvition  hrl'iiir-s  to  another.     Tin*    wlioh;  (h)inain  

<tf  crime  and  criminal  procedure  is  the  exclusive  property  of  the  Giahain,  E.J 
iKiTniuioii  Parliament,  and  to  allow  tlie  Parliament  of  a  |)roviiice  to 
declare  that  an  act  whicli  hy  the  general  law  in  a  <rime  triable 
a;id  punishahio  as  a  crime,  with  the  ordinary  safe<»uard8  ot  the  con- 
stitution atFectin^  procedure  as  to  crime,  shall  he  Fomethintt  '  ther 
or  less  than  a  crime,  and  so  triable  before  and  punishable  by  m&n- 
j74|  istrates  as  if  not  a  crime,  would  \>ii  destructive  of  the  i hecks 
provided  by  the  '^encrai  law  for  the  constitutional  liberty  of  the 
mubject.' 

I  also  think  t  hat  it  wa.s  the  intention  of  the  I'ritish  North  Americn 
Act  that  crimes  of  this  nature  should  be  tried  by  judges  appointed 
and  paid  by  the  federal  authorities  and  not  by  appointees  of 
the  Provincial  Legislatures.  That  it  is  an  usurjiation  of  jurisdiction 
which  if  allowed  in  this  ca^e  may  be  dclet^ated  to  municipal  bodies 
by  the  same  Legislature:  llfi.  v.  ToUiwl  (l)citinij  Ukj.  v.  Boucher. 
(2) 

If  th*'  lej^i.slatio!!  fails  there  was  no  power  to  try  or  to  punish  for 
libel  and  thert-  i.s  therefore  no  c<«ntem;>t  in  not  subniitting  to  the 
sentence.  That  an  action  will  lif  whm  the  legislation  is  ultra 
vires  and  where  there  is  no  jurisdiction  as  a  matter  of  law,  see 
./.-/<«(.s  V.  ^'i7/y(/7  (3)  overruling  20  N.  p..  Hepi^rts  54  ;  IJouldtn  f. 
>'mi7/i.    (4) 

Tlic  M  a"  to  the  conttjmpt,  .K»'ct.  'M  provides  that  the  refusal  or 
f.iilure  of  any  t'M'noer  or  othcer  of  either  house  or  other  person  to 
obey  any  rule,  order,  i.r  resolution  of  such  House  shall  be  deemed 
an  uifrit!f(ement  of  the  Act.  Sect.  31  i)u»vides  that  the  nature  of 
the  offence  shall  be  succinctly  and  ch  arly  stated  and  set  frjrth  on 
the  face  of  any  warrant  issued  for  a  commitment  tinder  this 
Section. 

One  of  the  learned  counsel  who  so  ably  argued  this  case  for  the 
<iefendant3  contended  that  the  section  to  which  I  have  iust  re- 
ferred  did  not  ajjply.  This  was  net  doubt  done  with  a  view  of 
bringing     to     his    aid    sect.   20    which     then     would    have    an 


'~Ttl 


{D  22  Out.  Rep.  505. 
(2)  CasseU'  Digett,  181. 


(3)  5  Can.  S.  C.  H.  350 

(4)  14  g.  n.  841. 
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1896  oppration.     That   would   yet    rid   of   any   difticnlty  cmined  by  the 

statute  rcfjuiring  the  statt  mciit  of  ;ia  oH'circ  on  llit   tace  if  the  war- 
niiit. 

Ttiero  HoenisUjnie  to  be  aserious  <|Uestii)niiiV'-lved  in  brin;;iii!,'  into 
openitiofi  8t>ct.  20,  a  ^t'iuir>il  Hectioii.  and,  by  inforen«*e,  the  powi-rn 
Nova  iS<;oriA.  of  the  EntjliHli  House  of  (loMiiiioiis  to  puninh  for  contiinpt  wh'ii 
Orahftin,  E.J.  thtre  are  -pecilie  proviainris  in  resjiect  to  contempts  citiaiii'il  \n 
secl.s.  20,  IJO  and  111.  Perhaps  tins  depeiid.s  upon  wlu'ilicr  or  not 
[7.")]  these  soctiona  are  intra  vires  I  Iowevera-suhiin)r  the  contention 
t«>  bo  good  1  j)rop<>se  to  deal  «ith  the  power  of  the  I'rovinpinI  Locr- 
islatuie  to  con  ft  r  upon  the  House  >  l  AsHenihly  the  power  to  punish 
by  iMiprisoiinient  for  (;iintenipt.  It  i-.  admitted  that  without  letiin- 
lation  the  Hou>e  would  have  no  suih  powt-r. 

In  Horton  v.  Tnylm-  (1)  it  is  .said  :  "  It  rtsults  from  those 
authorities  (2)  that  no  power-t  of  that  kind  are  incident  to  or  in- 
herent in  a  Colonial  Letjislativc  AsHcmbly  (without  exjtress  graiitV 
exc  pt  'such  as  are  necessary  to  the  existence  of  such  a  lioily  und 
the  proper  cxt^rcise  of  the  functions  which  it  is  intended  to  ext>- 
cute.'  (3)  Wiiatever,  in  a  reasonable  sense,  is  necessary  for  thei«e 
purposes,  is  impliedly  granted  whenever  any  such  legislative  body  h 
established  by  competent  authority.  For  theso  |iurpoRes,  protec- 
tive and  self-defensive  powers  oidy,  and  not  punitive,  are 
necessary. ' 

It  is  contended  however  that  it  is  competent  for  the  Provinciai 
Legislature  to  pass  an  Act  givin'.^  the  Hfiusc  of  Assembly  such 
powers  and  that  it  has  done  bo  in  the  revised  statutes  of  Nova  Sco'ia 
cap.  3  sect.  20. 

That  .section  provides  in  general  terms  that  the  House  of  Assem- 
bly shall  have  the  privileges,  immunities  and  powers  of  the  House 
of  Commons  of  Canada.  That  House  admittedly  has  the  power  to 
punish  for  contempt.  It  obt.;iined  the  power  to  legislate  in  respect 
to  this  subject  under  an  express  provision  in  the  British  NiTth 
America  Act.     Sect.  18  of  that  Act  provides  as  follows  :- 

"  The  privileges,  immunities,  and  powers  to  be  held,  enjoyed  and 
exercised  ....  by  the  House  of  C«»mnion8  and  Itv  the  mem- 
bers tliereof  ....  shall  be  such  as  are  from  time  to  time 
defined  by  Act  of  the  Parliament  of  Canada,  but  so  t'  at  the  same 
Bhall  never  exceed  those  at  the  jmssing  of  this  Act  held,  enjoyed 


,& 


(1)  11  App  Cas.  Ifl7,  203. 
(3)  4  Moo.  P.  C.  88. 


(2)  [Kiflhj  V.  Carjion,  4  Moo.  P.  T.  R.S 
and  Doytf  v.    Falconer,  L.  R.  1  I* 
C.  328.] 
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»n(i  exercised  hy  the  Ccimrnons  House  of  Purlininent  of  the  Unitid 
Kingdom  of  (ireat  UritHJii  uml  iteland,  And  by  tlie  iiiuiuburs 
thereof.' 

No  Hiinil;ir  provision  exists  in  thnt  Act  cnAb]iti;r  tho  Provincial 
Logislitiire  t'l  doliiie  or  cre.ite  thi'  privile^eH,  iinimiiiitii  8  uiul  pow- 
ers of  tlie  ll">us»'  of  .Va-soiiibly       Wliero  diil  it  t;et  thf  puwer  ^ 

[70]  In  Hank  of  Toronto  v.  Lnwhf  (\)  if  is  Hiid  :- "  And  it  han  <>raham,  E.J 
been  BU},'i;e8ted  that  the  Provinoiiil  Lfffiiliitures  possess  power*  of 
byislation  either  iithen-nt  in  them  or  d.itin<<  from  a  time  anterior 
to  the  Fi'deni'ion  Act  and  not  f  ik-  ii  away  by  that  Act  .... 
Ih'  y  (their  Lordships;  adliore  to  tlie  vi«!W  wbicli  ha-^  always  been 
'aken  by  thi«  Coiiunittee  that  the  Federation  Act  exhaiits  the 
whole  ran^'e  of  legislative  power,  and  that  whatever  is  n  a  thereby 
(.'ivin  to  the  provincial  leLjislatures  rests  with  the  parliament." 

It  was  contended  that  thi.n  jiowcr  to  'egislate  so  as  to  obtain 
jKiwer  to  puni.sh  i"or  conteuijjt  wa.s  conferred  b^  sect.  .'')  of  the  C(don- 
ial  Laws  Validity  Act,  pas.sed  in  18(15  two  years  before  the 
British  North  America  Act.  That  provided  that,  "every  repre- 
nontrttive  le^^islaturo  ....  shall  ....  have  full 
power  to  niake  laws  respecting'  the  constitution,  pcjwers  and  pro- 
cedure of  Buch  legislature.  If  that  is  to  bo  ci  nstrued  asconfiTring 
power  to  legislate  in  this  way,  then,  while  the  Parliament  of  On- 
a'!a  may  not  by  its  legislation  confer  powers  on  the  House  of  Com- 
mons of  Canada  exceeding  the  powers  of  the  House  of  (  ommons  of 
the  United  King<tom,  the  [»rovincial  leg'slatures  may  do  so.  That 
con.struction  ought  not  to  prevail.  The  letter  of  that  section  does 
not  I  think  enable  the  legislature  to  confer  these  powers  upon  the 
House  of  Assembly.  But  at  any  rate  I  think  the  specific  provis- 
ion? of  the  Rri*ish  North  Amerioi  Act  upon  the  subject  displace  the 
application  of  that  section.  In  the  absence  of  any  judicial  decis  ons 
i  think  it  is  not  at  all  out  of  place  .t)  attach  weight  to  the  opinions 
of  three  successive  Ministers  of  Justice  of  the  Dominion  of  Canada 
and  also  t  >  that  of  two  former  law  nthcers  of  the  Crown  in  Flngland 
denying  the  jmwerof  the  provincial  legislatures  to  enact  such  a  pro- 
vision. 

Then  reliance  is  placed  by  the  defendants  upon  an  indenniity 
clause,  sect.  2«i.  It  provides  that :  *'  No  member  of  either  House 
shall  Ite  liable  to  any  civil  ac'ion  or  prosecution,  arrest,  imprison- 
ment, or  dam-iges  by  reason  of  any  matter  or  thing  brought  by  liim 
|77lby  petiti(m,  bill,  resolution,  motion  or  oth.rwise,  or  said  l)y  him 

(1)  12  App.  Cas.  575,  587  ;  ante,  vol.  4,  pp.  7.  23. 
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before  such  House,  and  the  briiigiii|,'  of  any  -fucli  action  or  proaocu 
tion,  the  cauainij  or  ettectinj^  any  such  arrest  or  iniprisonnioMi  and 
tlio  awarlinj^'of  any  such  dauia'^es  shall  bo  defined  violations  of  this 
chapter.  " 

I  iliinU  tlii.s  Heelioii  dms  not  lielp  thf  inattt>r.      If  the  leyislaiura 
Nova  Scotia  .  could  not  ]>aa')  ;i  lavv  to  emilili,'  the    House  of  .V.sminhly  to  jmnish  » 
Q    ,         y  J    man  for  contempt,  or  fo  pimish  a  man   lor   not    suhniittinj»  to  it.s 
—  .sentence  in  a  criminal  matter,  I  tliink  it  could  not  yet    around  th« 

diftioidty  l>y  passiiti,'  an  indemnity  Act  incorporatini,'  in  the  sam». 
Act  a  section  indemnifying'  all  of  the  member-*,  if  he  win  au 
punished  at  their  instance.  In  other  words  this  section  is  not  to 
be  construed  as  apply  in<j{  to  such  a  case. 

That  section  was  lio  d.iid»t  passed  to  secure  to  members  of  tli« 
lot^iHlature  freedom  of  speech.  This  was  serured  to  members  of  thii 
Imperial  Parliament  by  the  Bill  of  Uighls,  1  \Vm.  I'i'  M.St.  2,  c.  2. 
It  has  a  very  i»r<tper  ajjplieatiop.  in  prevontini^  actions  and  prosecu- 
tions ai^ainst  members  for  defamatory  matter  written  or  spoken  nt 
the  lei^isl  iture.  Vutiiii,'  for  le^dslation  injurious  to  the  rij^lits  of 
others  would  no  doui»t  by  tbis  section  bv,  rendered  reniedyless  in 
the  courts.  Indeed  I  can  conceive  that  in  le^dwlative  proceedimjs 
such  n  section  should  not  have  a  strict  construction.  Hut  having 
an  applicition  in  that  way  1  see  no  rei.-^oji  for  extendini;  it,  to  mem 
bers  of  the  House  ol  .\ssend)ly  aittinj^  in  another  capacity,  viz:  ^^ 
a  judicial  tribunal  and  trying  a  person  for  a  crime  and  punishiiti; 
for  contenii)t  without  ])OH8esHinjr  as  I  have  endeavoured  to  .show,  power 
or  jurisdictioB.  The  .ludicial  Committee  in />o;/ie  v.  Falconer  (1) 
said  ;  -  V'^ain,  there  i.s  no  reRenddanct>  between  a  Colonial  House  of 
Assetibly,  beinu'  a  body  whicli  Ins  no  judicial  fund  ions,  ami  a 
court  of  justice,  bein^  a  court  of  record.'  That  a  general  section 
of  that  character  will  n(»t  be  applied  where  there  is  nullity  or  want 
of  jurisdiction,  see  Kndlieh  on  Statutes,  s.  385. 

Ill  my  ojiinion   the   defemlants'    motion    to  set  aside   the   verdict 
should  l)e  dismissed  with  costs. 


McDoNALP,  C.  tl.,  concurred. 


(1)  L.  U.  1  P.  C.  328,  33U. 
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Martin  Lynch  (Plaintiff)    Appdlant; 

AND 

The  CANADA  Nouth-Wfst  Land  Com-  j    j.  i,,,f,^ 

PANY  (Defendants) j         ^ 

The  Eura.     MiTN.ciPALiTY   <.f    South  J     ^      iu,,,ts ; 
DuFFERiN  (Defendants)  I,        ' ' 

AND 

Wii.MOT  F.  MoRDEN  (PLAINTIFF) Respondent. 

William  T.  (jihrins  (Defendant)    Appdlant ; 

AND 

Harhara  L.   IUrhfr  (Plaintiff) fir^pondenf. 

On  Appviil   frovi  the  t^unrt  af  {^nffn'K  Benrh  of  MimitDhd. 
[Reportnl  lU  Con.  S.  (\   H.    'JD',.] 

Interest— H.  N.  A.  Act,  s   91,  suh-K.  l'»     li»  T.   <•.  52.  .s.  «)Jt),  50  T. 

r.  10,  s.  4:i(MnH.). 

The  inuttor  of  interest  whioli  the  Uumiuiini  I'lirlidiiieiit  ia  ein[»(iw- 
ered  to  doftl  with  by  virtuo  of  sect.  91.  sub  stut.  19  of  the  British 
North  America  Act  ia  intoreat  in  oniinoctinn  vvitli  debts  oritjinatituj 
111  contract. 

Tho  Muiiicipjil  .-Vet  of  Manitobii  tixoa  certfiin  tiiiioa  for  the  pay- 
ment of  taxes  and  provides  that  in  case  of  non-payment  at  the 
times  so  tixud  an  addition  of  ten  purcont.  ia  '.o  bu  made  to  the 
original  amount  of  tlie  tax  :  — 

Hel'i,  reversing  the  judgment  of  tho  court  below,  Owynne  .1. 
diasentnig,  that  tlio  ton  per  cent,  so  added  wa.H  not  "interest" 
within  the  moaning  of  sect.  91,  sub-sect.  19  of  the  Hritish  North 
America  Act,  but  constituted  only  an  additional  rate  or  tax  by  way 

•PfMenf .— RiTCHiR  O. J.,  and  Sthono,  Tasohkr«au,  Owtnnk,  and  Pat- 
tKiUiON,  JJ. 


I8»r 

Jan.  20,  31, 

23; 

June  2S. 
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4.28 


SUPKEME  COURT  OF  CANADA. 


1891 

Ltnch 

V. 

Canada 

NokthWkst 

Land 

Company. 

Stfttpnient. 


I* 


of  poiialty  for  non-payment  which  the  local  loj^islaturo,  under  its 
authority  to  loKiBl'itu  witli  respect  to  municipal  institutions,  had 
power  to  impoBO. 

Host  V.  Tonaiice  (2  Legal  News,  186  ;  anU,  vol.  'Z,  p.  352) over, 
ruled. 

APPKAI.S  from  <lecisi()ns  of  the  Court  of  Queen's  Bench 
(Man.)  (1) 

The  que.Mtion  raised  on  the  three  appeals  is  the  same, 
[205]  namely,  as  to  the  power  of  the  le^iislature  of  Mani- 
toba to  pass  an  Act  authori.sing  mufiiclpalities  to  impose 
an  adilition  of  ten  per  ci  ^.t.  on  ta.'ce^  anpaul  after  a  cer- 
tain time  from  the  a.sse.ssnient  being  made. 

The  Act  in  question  is  sect.  626  of  the  Act  known  as 
the  Municipal  Act  of  188G,  49  Vict.  c.  ;)2,  as  amended  by 
50  Vict.  c.  10,  sect.  43.  It  provides  that  persons  I'aying 
taxes  before  the  Hrst  day  of  December  in  cities  and  the 
thirty-tirst  day  of  December  in  rural  municipalities  shall 
be  entille<l  to  a  reduction  of  ten  per  cent.  ;  taxv.s  unpaid 
on  those  dates  shall  be  payable  at  par  until  the  tirst  day 
of  March  following ;  and  if  not  then  paid  ten  per  cent, 
shall  be  added  to  the  original  amount. 

The  suit  in  Lynch's  case  was  for  specific  penormance 
of  a  contract  for  the  sale  of  land  by  which  the  plaintifl 
agreed  to  pay  tlie  taxes  asses.sed  on  the  land  and  the 
balance  of  the  purchase  money  in  cash.  In  paying  the 
taxes  plaintifi  paid  the  ten  per  cent,  added  on  the 
amount  on  Marcli  1st  of  each  year  and  compounded  in 
subsequent  years  and  tend«!red  to  the  defendant  as  the 
purchase  money  of  tlie  land  the  amount  agreed  less  such 
taxes  and  interest.  The  defendant  refused  to  accept 
this  amount,  claiming  that  the  addition  of  the  ten  per 
cent,  was  illegal.  The  appellant  refused  to  pay  more 
and  brought  his  suit  for  specific  performance. 

(1)  Mordtn  v.  South  Dufferm  6  M»n.  L.  R.  616  ;  poH  p.  461. 
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The  bill  was  dismisseii  without  tti"i;mniMit  eitiior  on 
the  hearing  or  before  the  full  courf,  it  bein;^  held  that 
the  case    fell    within   the  decision   in   Morden  v.  South  >•. 

//M,^«riA!  (I),  which  followed  Hchultz  v.  City  of  Winni-  Nobth  Wait 
'peg.  (2)     The  defendant  appealed. 


In  South  Duffe.rin  v.  Morden  the  taxes  imposed  on 
respondent's  land  were  wiibject  to  the  addition  of  ten 
per  cent.,  and  respondent  paid  the  li/ldition  under  pro- 
[200]  te.st  having  tendered  to  the  appellants:  first,  the 
ori<;inal  arr.ount  of  the  tax  imposed  ;  ami  secondly,  .such 
amount  with  six  per  cent,  added,  both  of  which  were 
refused.  The  action  was  bronj^ht  to  recover  the  amount 
added  to  the  assessment  and  judgment  was  given  against 
the  municipality,  the  Act  being  hold  ultra  vires  3o  far 
a?  lh"i  addition  to  the  tax  was  concerned.  The  munici- 
pa!i-y  appealed. 

In  Gihhina  v.  Barber  land  was  .sold  by  the  re8[)onden(j 
to  the  appellant,  the  latter  agreeing  to  pay  taxes  and 
deduct  the  same  from  the  purchase  money.  The  same 
question  arises  on  a  refusal  by  respondent  to  allow  the 
tin  per  cent,  addition  to  be  so  deducted. 

The  three  appeals  were  argued  togetlier. 

Kennedy  for  the  appellants  in  Lynch  v.  Canada 
North-West  Land  Co.  The  interest  nientioned  in  the 
British  North  America  Act,  as  to  which  the  Dominion 
Parliament  only  can  legislate,  is  interest  on  commercial 
matters  and  means  merely  the  rati;  of  interest. 

Valin  V.  Lanylow  (3)  and  Citizens  Insxirance  Co.  v. 
Varsona  (4)  settle  the  mode  Vjy  which  the  B.  N.  A.  Act 


(1)6  Man.  L.  R.  516;  pttU,  p.  451. 
(3)  3  Can.   S.  O.  R.  1  ;    ante  vul. 
I.  p.  167. 


(2)  6  Man.  L.  U.  30. 
(4)  7  A|4).  Cm.  S»  ;  4  Cad.  S.  C.  R. 
215  ;  ante,  vol.  I,  p.  260. 
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is  to  be  constiucii.  The  vhole  scope  and  object  of  the 
Act  is  to  bi'  considoreel,  »ind  so  con.struinf:^  it  tlie  word 
"  interest"  in  sect.  91  cannot  be  held  to  apply  to  inuni- 


Ltncii 

V. 

Canada  .      ...         ,      ,.  .   , 

NoiiTH  Wkst  cipahtics  uouhnij  with   taxes 
Land 
Com  PAN  V. 


The;  additi(»n  to  the  taxes  provided  for  by  the  Mani- 
Arguiiunt.    ^^>^*^  -^ct  is  not  interest  but  merely  a  jienalty. 

ClirLstopher  Robinson,  Q.C.,  and  Tapper,  Q.C.,  for  the 
respondent.  Interest  i.s  compensation  lor  delay  in  the 
payment  nf  money  due.  Tested  by  this  detinition  the 
provi.sion  in  this  case  clearly  relates  t<>  interest  and  is 
ultra  vires  the  jirovincial  legislature. 

The  legislature  in  this  same  Act  twice  calls  the  addi- 
tion to  the  taxes  interest,  which  is  some  evidenc*-  of 
their  intention  in  passing  it. 

The  cases  of  Ro.su  v.  Torrance  (1)  and  City  of  Montreal 
[207  j  V.  I'erk'i  718  (2)  settle  the  law  as  we  contend  here. 

In  ISoath  Dii^eria  v.  Morden,  Martin,  Attoruey-(jen- 
eral  of  Manitoba,  a{)peared  for  the  appellants  and  Mar- 
Tavifih  for  the  res|)()ndent. 

In  Gibhinn  v.  Barber,  Tupper,  Q.C.,ior  the  respondent, 
stated  that  the  counsel  had  agreed  to  submit  the  case  on 
the  factums,  the  facts  being  substantially  the  same  as  in 
the  other  cases. 

The  three  cases  were  decided  together  and  the  follow- 
ing judgments  were  delivered. 

RlTCHiK,  C.J.:— 

It  is  obvious  that  the  matter  of  interest  which  wap 
intended  to  be  dealt  with  by  the  Dominion  Parliament 
was   in   connection   with  debts  originating   in  contract, 


f 


(1)  2  Lngal  Nvwa  1H6 ;  anU,  vol. 
2,  p.  362. 


(2)  2  LngRl  Newa  371. 
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antl  that  it  was  never  intenflitl  in  any  wny  to  conflict  isoi 
with  the  ri;:rht  »  ''the  local  lei^Mslatuif  to  deal  with  muni-  ^~' 
ciia.  nistituti'-i.s  in  tiu»  luatter  of   assessments  or  trixa-  r. 

•  '  •    1  •        .1  i  1  •  .1        1  1         Canapa 

tion.  either  m  the  niannei-  or  extent  to  whieli  tlie  local  NOurH-WKST 

lejisiature  should  authorize  such  assessments  to  he  made,     CoMrANT. 

hut  the  intention  was  to  j>revenf   individuals   under  cer-  jtitchTi^c.J. 

t.'iin  circumstances    from    contractint,'  for  more  than  a 

certain  rate   of  interest,  and  fixing  a  certain  ratt;  when 

interest  was   payable  by  law  without  a  rate  having  been 

named. 

R.  S.  C.  c.  127,8.  1  provides: — "  !.  Except  as  otherwise 
provitled  by  this  or  )>y  any  other  Act  of  the  Parliament 
of  Canada,  any  person  ma}-  stipulate  for,  allow  and  exact, 
on  any  contract  or  agreement  whatsoever,  uny  rate  of 
interest  or  discount  which  is  agrecl  upon. 

"  2.  Whenever  interest  is  payable  by  tlie  agreement  of 
parties  or  l<y  law.  and  no  rate  is  fixed  by  such  agreement 
<»r  by  law.  the  late  of  interest  shall  be  six  per  centum 
per  annum. 

The  statute  then  deals  with  the  question  of  interest 
on  monies  secured  on  mortgage  in  sections  from  thiee  to 
[20h]  eight  imdusive.  The  three  next  sections  apply  tfv 
Ontario  and  Queb«'c,  the  next  six  to  the  Province  of 
Nova  Scotia,  and  the  next  six  to  the  Province  of  New 
Hruns wick,  then  four  to  P,ritish  Columbia,  and  three  to 
Prince  K«Iward  I-land. 

It  is  abundantly  clear  tliat  ta>  es  are  not  contracts 
^•♦•tween  party  an«i  party  either  expras.s  or  implied,  but 
rhoy  are  the  positive  acts  of  the  government  through  its 
various  agent.s  binding  upon  the  inhabitant^  and  to  the 
making  or  enforcing  of  which  their  personal  cons.in 
iTuiividually,  is  not  required. 
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Dillon  1)11  Municipal  (^()tj)orati<>ns  (1)  has  the  fnllowin^ 
!i(»te  :— "  Denyin;,'  tliat  taxes  are  uebts,  for  whidi,  with- 
out statute  authority,  actions  may  be  maintained,  see 
Picrct',  V.  Boston,  (2)  (and  numerous  otlier  casos) 
In  an  important  case  in  the  Supreme  (Jourt  of  the  United 
States,  Justice  Field  states  with  clearne  the  distinction 
between  '  tuxes' and  '  tlebts.'  'Taxes  are  not  debts.  It 
was  HO  held  by  this  court  in  the  case  ot  fjiine  Cuantj/  v 
Orejjon.  (li)  Debts  are  obli^fations  for  the  payment  of 
money  founded  upon  contract  express  or  implied.  Taxes 
are  imposts  levied  for  the  support  of  the  ji[overnment,  or 
for  some  special  j)urp().so  authorized  by  it.  The  consent 
of  the  taxpayer  is  not  necessary  to  their  enforcement 
They  operate  in  invitum.  Nor  is  their  nature  affected 
by  the  fact  that  in  some  States  ...  an  action  of 
debt  may  bo  instituted  for  their  recovery.  The  form 
of  procedure  cannot  chanj^'O  their  character.  Aufjiusta  v. 
North  (4);  Camden  v.  AUe7i{5)\  Peirry  v.  Wa>ihbuvn.{^\) 
Nor  are  they  ditierent  when  levied  under  writs  of  man- 
damus for  the  payment  of  judgments,  and  when  levied 
fi.r  the  same  purpose  by  statute.  The  levy  in  the  one 
case  is  as  much  by  legislative  authority  as  in  tlie  other.' 
Meriwetlwr  v.  Garrett.  (7)  In  Dubuque  v.  III.  Cent.  Ry 
Co.  (8)  the  text,  sect.  815  (653)  is  (luoled  with  approval 
and  numerous  cases  are  cited  by  the  learned  judge 
including  Tfn-  DuUar  Sav.  Bank  v.  United  l:itates.  (9)" 

Meriwether  v.  (Jarrett  (7). 

Field,  J.:—  [209 J 

"  Municipal  corporations  are  mere  instrumentalities  ol 

the  State  for  the  more  convenient  administration  of  local 


(1)  4ed,  vol.  2,  p.  995. 

(2)  8  Met.  f'20. 

(3)  7  Wall.  71. 
I  I)  57  Me.  392. 

(9)  19  Wall.  •.'•i7. 


(5)  26  N.  J.  h.'i9H 

(6)  20Cal.  318. 

l7)  102  U.  Jj.  472,513. 
(8)  39  luwa56,  74. 
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pov<!rnMi»'nt.     Their  powers  are  such  as  the   k'<^ishiture         ih91 
may  confer,  ana  these  nnv  \h;  enlarged,  ahri«l^'cil,  or  en-  ' 

tinly  withflrawn  at  its  plejisure.     This  i-*  eonnnon  K'arn-  ., 

in^'  foun<l  in  all  a«Iju«Iications  onthesuhjectof  nmnieipal  Nohth  Wect 
bodies  ami  npeateil  by  text-writers.  CoiiFAjfT. 

"  Tiie  levy  n'  of  taxes  is  not  a  juiliciul  act.  It  has  no  Kiichie,C.J. 
elements  of  on»'.  It  is  a  hi^li  act  of  s(»ver«'i'^nty,  to  he 
performed  only  by  the  le;;i-ilatiire  u])on  considerations  of 
policy,  necessity  and  the  public  wtlfuie.  In  the  distri- 
hijtion  of  the  powers  tif  jjov.'rnnient  in  this  country  into 
three  dtpartnieJits  the  f»o\ver  of  taxatinn  falls  to  the  hgis- 
lative.  It  belonu'S  to  that  d<'partmeiit  to  <leteiinine  what 
measur^^x  vshali  l)e  taken  for  th«*  public  wtlfanr,  and  to  pro- 
vide the  revenuf  for  tlu-  support  and  due  administration 
of  the  f^overniufnt  throu;^hout  the  »St»ite  and  in  all  its 
snhdivisionx.  Having  the  s<de  power  to  aiithorize  the 
tax  it  must  e<|ually  |ios:vss  the  sole  power  to  prescril)e 
the  means  by  which  lh»'  t&x  shall  In-  coUccti'd,  and  to 
desij^nate  th*-  officers  thrnu^h  whom  it>.  will  shall  be 
enforced." 

Cift/  of  Aujuxtn  V.  Mnrth.  (1  ) 

Appkton,  C.J.: — 

"  liut  a  tax  duly  a»so^-e<l  is  not  a  debt  Ft  is  an  impost 
levied  Im'  the  aiJthi>rity  of  the  state  upon  the  citizens. 
There  is  r»o  promi>»;  on  tlu-ir  part  to  pay.  The  proceed- 
inj;s  throughout  are  in  invituni.  A  debt  i^.  a  >uiu  due  by 
express  or  implied  agn;enien'  It  was  lield  in  Plerrt  v. 
lU>don  (t),  that  taxes  Uing  neither  jufl;:.'ments  nor  con- 
tMcts,  were  not  the  subject  of  set-oH. 

"  Nor  are  taxes  (obx'rvt>  Shaw,  C.J.)  contracts  between 
party  and  party  either  expivs.s  or  implird,  but  they  are 
the  positive  acts  of  the  government  throujjfh  its  various 
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H^onts,  hiiidin*;  upon  the  inhfibitants,  and  to  the  making 
and  (Miforeinfj  of  which  their  personal  consent,  individii- 
ally,  is  not  re(juire(l." 

NoiiTH-WiiHT       ''>  '*^Via'<<;  V.  P>'cki'tf  (1)  it  wjus  lield  that  the  asrtessiiit>ut 
CoMi'ANY.     ^^  taxes  did  not  create  a  debt  that  couhl  be  enforced  bj 

Kitchi^iO.J.  '^'"^'  '^''  'ip^"  which  a  promise  to  pay  interest  could  be 
implied.  In  Lane.  CUnintif  v.  (frecfon  (2)  it  wjw 
decided  that  the  clauses  in  tlu!  several  Acts  of  Coiif^ress 
of  ISG2  and  ISOJJ,  niakin;,'  United  States  notes  a  It!;,'al 
tender  for  del)ts,  had  no  reference  to  taxes  imposed  by 
8tat(!  authority,  the  court  hi»Idir)i:  that  con<^r(>.ss  had  in 
[210]  c<)TiteuipIatii)n  '  debts  orisjinatiui^  in  contiacts  ordo- 
n)ands  cairifd  into  judgment,  and  only  del>ts  of  tluji 
character." 

Chase,  C'.J.,  s;tys  ill  fjiine  County  wOx'.qon  (.*>): — "The 
next  ease  \v;i.-,  that  of  the  Citji  of  (Jaindmi  v.  Alli.n.  (4) 
That  was  ari  action  of  del>t  iiroij;;lit  to  neover  a  tax  by 
tliM  muiiicipiility  to  which  it  was  (hie.  Tin:  Iani,nia<.,'e  of 
the  Supreme  Court  of  New  Jersey  was  still  iii<ireexj)licit 
'  A  tax,  in  its  essential  eh  iraeteristics,'  said  llie  eouit'is 
not  a  <lebt  nor  in  the  nature  of  a  delit.  A  tax  is  an 
impost  levied  by  au'-horily  of  government  upon  its  citi- 
zens, or  subjects,  for  tin;  support  of  the  state.  It  is  not 
founded  nn  contract  or  a;,M'eeinent.  It  operates  in  iu- 
viiuiii.  A  debt  is  a  sum  of  money  due  by  certain  und 
expiess  a^jreement.  It  orij^inates  in  ami  is  founded  U|>OQ 
contracts  expr.'ss  or  im])lit'il.' 

'  Wo  cmnot  aftributo  to  the  b'l^islatuie  an  intent  to  in- 
clude tax(!s  under  the  term  debts  with  )Ut  somiithin^^more 
tlian  appears  in  the  Acts  to  sliew  that  intention. 

"Thi-  Supnune  Court  of  Cdifornia,  in  l.S(;2.  iiad  the  con- 
struction of  these  Acts  undt  r  consideration  in  the  case  of 


(1)  3  M«t.  620. 

(2)  7  Wall,  n. 


(3)  7  Wall.  SO. 

(4)  2  Outchur  398. 
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I'^rry  v.    \i'asUln"H.  {\)      The  decisims  which  we   have         ihvi 

cifid  wcMV  n'tVrre'l  to  hv  Chief  Jn>>tice   Fithl,  now  hohl-  ~^ 

...        *  ,     ,  Ltmcb 

iiii^  It  He»il  »jii   tliH   liencli,  aii'l   tlie  very  (|Uestioii  wc  an*  ». 

now  eoiisitKiiiiix,     wliatilid  C'liij^ress  intend  l>ythe  Act  C  Sobtii  W 

was  aiisNvei«.'d  in  tlu-.^e  words: — 'Upon  this  que«.tii)ii    we     Compami 

HI'-  clear  that  it  only  intended  Ky  t!»e  terms  debts,  puhlic   njjejjj^  c  J 

and  private,  such  obli^ution.s  for  the   paynwni  of  nion«  y 

as  are  foundid  upon  contract.'  " 

In  the  local  h.'j^islainre   is  ve.steil  ihi-   power  U*  create 

municipal  corporations  and  deal  lifnt-rally  with   inunici- 

j)iil  in>titutions,  .md  to  conler  t!ie  ri'^ht  to  impose  or  levy 

local  rates,  taxes  and  assessments  upon  tlie  inhahitants 

and  upon  all  prop(>rty  witlun  tlie  lin»its  of  thed»"»ii^nated 

t-txin'_'  district  and  to  re^julate  ttn;  levyin;j[  and  ewlU-ctiii:; 

of  Mich  taxes  in  anv  manner  it  mav  deem  most  etfiiM»nt 

I  care  not  by  what  name  this  ton  percent,  may  be  called  , 

[211';  it  was  ((I  all   intents  and   pinpose»,  in  the  case  be 

fore  us,  an  additional  tax  as  the  words  of  the  Aet   ippear 

Id  iiu-  iMo^t  un(juesti(»nably  to  indicate  : 

'•  All  taxes  irnuiiidni:  dm.-  and  unpaid  on  the  1st  or 
.'Wst  tlay  of  J)eceml(fr  (^a^  theca.se  may  he)  shall  be  pay- 
ahlt!  at  par  iMilil  the  1st  day  «)f  Marcli  foHowini^  at  which 
time  a  list  of  all  the  taxes  then  ninainini:  unpaiil  and  due 
-hall  be  prepared  by  the  treasurer  or  collector  (a--j  the 
CH>e  nniy  be)  anti  the  sum  of  ten  per  cent,  on  thtoricjinal 
amount  shall  b**  mlded  on  all  taxes  then  remaining,'  tin- 
paid." 

What  is  this  but  an  addition  to  the  tax  tiriuifally 
imposed  >  But  we  are  asked  to  read  this  as  not  an  ad- 
ditional tax  but  as  interest  for  an  incletiuite  period  with- 
out the  slightest  indication  of  any  such  intet.tion  except 
the  fact  that  ten  per  cent,  is  to  be  added  to  the  ti»x,  and 

(I)  20  Cal.  300. 
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1H91  tliiis  pn)iliiciii;r  tlu'  ni(»st  iinio)H<iH!il)l(j  rusult  tlui^  iJ"  the 
Ltnoii  t^''  w.is  paitl  tlic  next  day  (say  tlio  2ii(I  <liv  «>f  M  rch; 
L'as\i>\  ^'"'  i"'t'''»'Ht  imjKtso  I  woiiM  ix;  t(Mi  pn*  fciit.  ft»r  flh'  for- 
*'lan))  *^*'^  lit'iinmcM  of  payiiu'iit  f«»r  "iK'tlaN.  a  pro|t()sitii)M  to  mv 
Co>n'AN>.  jiiiiiii  too  iiiircasfjiialtln  t'>  Mipp  tso  thi-  lii;i-HlaMn»'  i-v.-r 
Ritcliif  ( ■  I  coulil  liHVr  coiitfinjilatoil  sucli  a  r()ustM|U(Mic«!  Hut  troii- 
inj;  it  as  ait  iiicirjisfd  asst'ssiiiciit ,  iM)pr)-<r(l  to  stiiiiulato 
tlic  r.iti'payers  t<>  pay  proiiintly.  am!  if  they  do  mu  tli»n 
approximati'lv  to  tM|uali/.t'  tin*  ftssessiinMit  iciideri'tl  nt.'c»-s- 
hftiy  liy  It  asiifi  of  the  di.Iiiiipii'iicv  of  tlui  ratepaycrn,  no 
sui'li  (lifrnMilty  uiisi's.  It  iniv  lu'  too  luri't'!  of  it  iiiav  \ie 
too  small  for  the  acfomplislimiMjt  of  eitlicr  of  thesf  pur- 
posrH,  Imt  with  this  wv  hav  iiothiiiLT  'o  do.  'I'he  \o-^\n- 
hitiiH'  has  v»^stod  in  the  iniiidcipalitv  the  powrr  to  impo-w^ 
taxt's,  and  if  thi-y  havf  .tctcl  within  the  powrr  coiitidetj 
to  them  no  court  has  a  rii,'hr  to  say  that  the  amount  im- 
posed is  too  Iari,'e  or  to  •  small.  I'lit  had  it  he-'M  spociri- 
cilly  named  as  interest  I  am  oi"  opinion  that  it  was  an  in- 
cident to  th«!  ri'^ht  of  tax.ition  vnsteij  in  the  municipal 
authority  and,  thouj^h  more  than  the  rate  allowtsd  hy  the 
Domiiuon  statute  in  matters  of  ountract,  in  no  way  in 
[212]  eontlict  with  the  authority  secured  to  the  Dominion 
l^arliament  ov»r  intere-.t  l>y  the  Ihitish  North  America 
Act,  hut  must  he  i-ead,  consistently  with  that,  ai  within 
tlie  ]>ower  i^iven  to  th«5  local  h^^fislature  under  its  powrr 
to  deal  with  municii)al  institutions. 

As  I  sai<l  in  the  Citi/  «/  Fr;deric;ton  v.  The  Queen  (1). 
approved  hy  th<'  Privy  t.'ouneil  in  liiisscU  v.  The  Quetn 
(2),  in  reference  to  the  Dominion  Piirliament,  so  with 
reference  to  the  Local  Le;;islature  :  "  This  general,  ahso- 
lute,  uncontrolled  authority  to  legislate  in  their  discretion 
on  all  matters  over  which  they  have  power  to  deal  sul.jecl 

(I)  3  Can.  S.C.R.  505  :  ante,  (2)  7  App.  Gas.  821) ;  atUe,  vol.  J.  p.  IJ 

vol.  2,  p.  27. 
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oniy  to  •Elicit  H'>tiictitns  if  jiny,  u^  ar«!  coutuiti<'<l  i'l  thn         isiii 
Biiii-<li  N'cji'tli    AiniTie;i  Act  tu-l  >u?ij<v't  of  course  to  lliu       i.vstih 
80v<  r«'i,^ii  Jiutlioritv of  the  IJiiMsh  J*iirliaiiifiit."  i'anaua 

In  tills  (Vise    I    (.-III   s««.'  iKi    Hinitatittri  witli    n'>p»*('t  to  ^'^V-am^)"" 
iimiiici;»al  Ilia  t  iM   u'hifli   nl•c•t•^•<ari!\•  «Mii!ir.i  •••  tin-    I«!vy-     CoMPA.xt. 
ini;  of  tixoH  r.  .r   muniiiial   pnrii'tM-,   an  I   tli»M'»'fo(c    falls   Kitthie.  0.  J. 
within  <iiif  of  tin*  flasscs  Ml    siilij«'rt>  rntniifrat«'i|  in   suet. 
92,  an'l   u-i-*i;it!('l   I'Xi'liisivi'ly  t«>  the    It'i^islatiin^   nf  tho 
Piovincfs.      l)(ii'<  not  tl(«'  <.m»II  »eati<»n  <>i  nnniJMT  I!)  "  in- 
U'lt.'st"  witli  till'  cla'.sfsur  sul»j<cl>  a->  nuriii>«'re<l  IS  "  bill.s 
of  «.'xc'lian;;e,    awl  20  "  lepil  tcn<l'-r  "  iiHoi'l  a  s'ron;;  in«li- 
cali'iti  that  tin-  interest  r.'fern'<l   to  was  caimM-te*!  in  the 
inin  I  of  the  1  -^i^latiiii'  witli  regulations  a-;  l>>  tlu;  rato  of 
iiit«ies'.  in  int.'fcantile  transa'-ti  »n.s  aal  otlwr  'h-alinLjs  an'l 
coniiact.H    Ix'twi't-n    in<livi<lii  ih,    .in<i    n-'t    with  taxation 
umler  niuni(ti|ial  institniions  anl   niattern  inciijunt  th<M'o 
t<»  ?     The  present  ea.>e  «loes  not  «i<al  «lirt*ctly  or  iinHiecbly 
with  niatteis  of  contract.      The  I>  •niinion    Act  expre.ssly 
deals  with   interest  on  contracts  ;in<l    ai^^reenients  a.s    tho 
hr^t   section     conclusivijly    shew--.        I'li'-    (Jhit;!"   Justice 
quotes,  apparently  with  approval,  tla?    !an;^uai;e  of  Mr. 
Justice  Johnson  in  /^/w  v.    Tomivcr  (I)  as  follows  ; 

['2\')]  "If  they  can  i^ive  th.*  corporation  of  Montreal, 
by  this  mere  ehan^iiii,'  the  name  of  the  thin«^,  a  lo<jal  right 
to  ten  per  cent,  in  the  ah«*enco  of  an  a;^reemcnt  between 
the  parties,  they  can  i^ive  it  i«)  the  Bank  of  Montreal  or 
to  any  other  creditor  the}'  clmose  to  desii^nate  and  tho 
plain  provisioii  of  the  con-^titution  would  become  a  dead 
letter." 

In  my  opinion  this  is  a  non  se(|uitnr  entirely  unwar- 
ranted ;  limited  as  I  have  su^^^ested  no  such  result  could 
po.ssibly  arise. 


H 


(I)  4  Legal  Newa  186  ;  anU,  voL  S,  p.  S52. 
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iggj  But  it  is  alleLjC'd,  as  I  have  said,  that  it  conflicts  with 

Ltnth       the  .subject  of  interest  secured  by  S3ct.  91  to  the  Dominion 

Canada       Parliament.      But  as  was  said  in    Citizens   Insurance 

^Tan^"""  ^^'*-  ^-  ^^^'-'-'^''^d):  "The  langiui;.^o  of   the  two  sections 

Company,     ^gj  jjj^j  92)  must  be  read  together,  an<l  that  of  one  inter- 

Ritchie,  C.J.  preted.and  where  ncce.s^ary,  modified  by  that  of  the  other." 

And  attain: — "  Tlie  true  nature  and  character  of  the 

lef^islation    in    the   particuhir  in.>t.\nce   under  discussion 

must  always  be  dclermiued,  in  order  to  ascertain  the  class 

of  subject  to  whicli  it  really  belongs."  (2) 

In  the  present  case  the  legislature  was  not  dealing  or 
professing  to  dea!  wiih  the  <:|uestion  of  interest  but  was 
dealing  exclusivi-ly  with  taxation  under  municipal  insti- 
tutions, aod  th(>  e.Ktra  tax  which  the  court  below  has 
chosen  to  cail  interest  tlie  legislatui-e  has  not  so  denomi- 
nated, biit  which  the  legislature  imposed,  no  doubt,  as  I 
Haid  before,  as  a  means  oi'  Siicuring  payuient,  and  also  of 
apprtjximately  equali/ing  the  rate  between  defaulters  and 
those  payiug  i>toinptly.  How  can  this  be  considered  in 
any  otht.>r  ligiit  tlian  as  incidental  to  the  power  to  levy 
the  assessment  as  autliorized  l>v  law,  the  principal  matter 
of  this  Act  bein;^  municipal  taxation  and  not  interest,  and 
sopr'^ventthedefaulterfroni  gaining  an  undue  advantage 
over  the  rau>payer  who  pays  promptly  ?  And  who  more 
onipetent  to  appiution  this  th-m  the  local  legislature, 
[214]  and  who  more  ineompetent  to  deal  with  this  purely 
municipal  matter  than  tlie  Dominion  Parliament  charged 
with  the  affairs  atfecting  the  peace,  order  an' I  good  gov- 
ernment of  the  Doudnion  ? 

The  British  North  America  Act  having  given  the  power 
of  legislation  over  direct  taxation  within  the  Provinces  in 
order  to  the  raising  of  a  revenue  for  provincial  purposes, 

f  (1)  7  App.  Cag.  96 ;  ante,  vol,  1,  p.    (2)  [Rmsell  v.  Reg  ,  7  Apn.  Cas.  p, 
266.  8»» ;  ante,  vol.  2,  p.  23  ] 
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and  over  municipal  institutions  in  the  Provinces,  exclu-         is'.ti 
sively  to  the  provincial  legislatures,    why  should  those      i.^^n 
bodies  be  restricted  or  limited  as  to  the  manner  or  extent      (i\sAnA 
to  which  those  powers  should  be  exercised  ?     Why  should  ^'^"'^'^^y^"^ 
they  not  be  allowed  to  provide  for  the  contingency  of  a    ^<^^'f'^NT. 
failure  to  pay  the  taxes  on  the  days  and  times  fixed,  and  R't<:hif».  C.J. 
to  make  provision  in  such  an  event  for  an  additional  rate 
or  tax,  so  that  those  failing  to  pay  should  be  placed  as 
nearly  as  may  be  on  a  footing  with  those  who  have  paid 
promptly,  equality  being  the  rule  dictated  by  justice  and 
inherent  in  the  very  idea  of  a  tax. 

For  these  reasons  I  think  the  appeal  should  bo  allowed 
with  costs  in  this  court  and  in  the  court  below. 

Strong  and  Fournier,  J  J.  concurred. 

Taschereau,  J. : — 

I  am  of  opinion  that  sect.  626  of  the  Municipal  Act  im- 
poses an  addition  of  ten  per  cent,  on  unpaid  taxes  once 
for  all  and  as  a  penalty.     I  would  allow  these  appeals. 

GwyNNE,  J. : — 

Thefre  cases  all  depend  upon  the  construction  of  sect. 
626  of  the  Manitoba  Municipal  Act,  49  Vict.  c.  52,  as 
amended  by  50  Vict.  c.  10,  and  the}'  raise  the  question 
whether  that  section  is,  or  is  not,  ultra  vires  of  the  pro- 
vincial legislature.  By  sects.  602  and  G08  of  49  Vict.  c. 
62,  it  was  enacted  that  eve  ry  municipality  .shall  in  each 
[21.5]  year  after  the  final  revision  of  tht  a.ssessmont  roll 
pass  a  by-law  for  levying  a  rate  on  all  the  property  on 
the  6ai<l  roll  liable  to  taxativ^n,  such  rate  to  be  levied 
equall}'  on  all  the  taxable  propert}'  in  the  proportion  of 
its  value  as  determined  by  the  assessment  roll  in  force. 
Sect,  62  1  of  49  Vict.  c.  i>2,  as  amended  by  sect.  42  of  30 
Vict.  c.  10,  enacts  that : — "  The  council  of  any  municipality 
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may  by  by-law  make  the  taxes  payable  by  iustalmenta 
at  such  times  as  they  may  think  proper  and  fix  and  ahow 
a  discount  for  prum|»t  payment  of  such  instalments." 

By  sect.  034  of  49  Vict.  c.  52  :— "  The  taxes  or  rates 
imposed  or  levied  for  any  year  shall  be  considered  to  have 
Owynne,  J.  been  imposed  and  to  be  due  on  and  from  the  first  day  of 
January  of  the  then  current  year,  and  end  with  the 
thirty-first  day  of  December  thereof,  unless  otherwise 
expressly  provided  for  by  the  enactment  or  by-law  under 
which  the  same  are  directed  to  be  levied." 

The  words  "and  end  with  the  '31st  day  of  December 
thereof  "  do  not  seeni  to  have  been  inserted  very  aptly  or 
grammatically,  but  what  the  section  means,  I  apprehend, 
is  that  in  whatever  i)eriod  of  a  year  the  taxes  are  in  point 
of  fact  imposed  they  shall,  for  the  purposes  of  the  Act,  be 
considered  to  have  been  imposed  and  due  on  the  first  day 
of  January  of  that  year,  but  cannot  be  levied  by  process 
of  law  until  after  the  3 1st  day  of  December  of  that  same 
year. 

Then  sect.  626  of  49  Vict.  c.  52,  as  amended  by  sect.  43 
of  50  Vict.  c.  10,  enacts  that : — "  In  cities  and  towns  all 
parties  paying  taxes  to  the  treasurer  or  collector  before 
the  first  day  of  December,  and  in  rural  municipalities 
before  the  thirty-first  day  of  December,  in  the  year  they 
are  levied  shall  be  entitled  to  a  reduction  of  ten  per  cent, 
on  the  same,  and  all  taxes  remaining  due  and  unpaid  on 
the  first  or  thirty-first  day  of  December,  (as  the  case  may 
be),  shall  be  payable  at  par  until  the  first  day  of  March 
following,  at  which  time  a  list  of  all  the  taxes  then 
remaining  unpaid  and  due  shall  be  prepared  by  the 
treasurer  or  collector  (as  the  case  may  be),  and  the  sum 
of  ten  per  cent,  on  the  original  amount  shall  be  added  on 
all  taxes  then  remaining  unpaid,  and  in  cities  a  rate  of 
f  per  cent,  at  the  end  of  each  month  shall  be  added 
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[216]  upon  overdue  taxes,  the  same  to  commence  on  the        iggi 

first  day  of  January  from  and  after  the  year  in  which  the 

rate  shall  have  been  levied  and  accrued  due,  whether  the 

said  taxes  are  due  upon  the  ordinary  collector's  roll  or       j^^.^^^ 

upon  any  special   tax  of  any  nature  whatever,  such  as     Company. 

frontage  tax  for  street  improvements  or  any  other  tax  Gwynne,  J 

collectable  by  cities." 

Then  sect.  647  of  49  Vict.  c.  52,  enacts  that :— "  When 
interest  is  due  and  payable  on  taxes  in  arrear  such  interest 
may  le  added  to  the  taxes  and  shall  be  considered  to 
form  part  of  the  taxes  so  in  arrear." 

Now  what  the  municipal  authorities  did  in  Lynch  v. 
N.  W.  Land  Co.  and  in  Municipality  of  South  Dufferin 
V.  Morden  (1),  the  lands  there  ref  .ed  to  being  in  rural 
municipalities,  was  this : — To  the  tax  imposed  for  the  year 
1886,  and  which,  as  we  have  seen  by  the  Act,  was  declared 
to  have  been  due  on  and  f  rotn  the  lirst  day  of  January  in 
that  year,  they  upon  the  first  day  of  March,  1887,  added 
ten  per  cent.,  and  upon  the  amount  ascertained  by  the 
addition  of  these  two  sums  with  the  tax  imposed  in  1887 
they  on  the  first  of  March,  1888,  added  other  ten  per  cent* 
and  so  likewise  on  the  first  of  March,  1 889,  upon  the  sum 
total  of  all  the  previous  sums  added  together  they  added 
further  ten  per  cent. 

In  the  case  of  Oibhins  v.  Barber,  the  land  rated  being 
in  the  city  of  Winnipeg,  what  was  done  was  that  to  the 
rate  imposed  in  1889  they  on  the  first  day  of  January* 
1890,  and  on  the  first  day  of  each  month  until  and  includ- 
ing the  month  of  June,  1890,  added  |  of  one  per  cent. 
And  the  question  is  whether  the  imposition  of  these  addi- 
tional sums  to  the  rates  imposed  by  the  municipalities 
was  legal ;  that  is  to  say,  whether  the  sections  of  the  Acts 


(1)  6  M«n.  L.  R.  615 ;  po$t,  p.  461. 
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purporting  to  authorize  such  additions  to  the  imposed 
rates  are  intra  vires  of  the  provincial  legislature. 

It  becomes  necessary,  therefore,  to  inquire  under  what 
^"^lTnd'''*''  i^'<-"^  "f  «ect.  92  of  the  British  North  America  Act  the  sec- 
CoMPANY.  tions  objected  to  are  to  be  ranked.  Tlie  learned  Attor- 
Qwynne,  J.  [217]  ney -General  of  the  Province  of  Manito(»a,  vi^ho  was 
the  counsel  for  the  appellant  in  the  Muiiicipaiity  of 
South  iJutffirin  v.  Morden  (1),  repudiated  all  idea  of  the 
sections  bein,^  attributed  to,  and  of  tlieir  havini^  been 
passed  under  the  authority  of,  any  item  other  than  that 
which  enables  the  legislature  of  tlie  Province  to  make 
laws  in  relation  to  municipal  institutions  in  the  Province. 
Upon  the  part  of  all  tlie  appellants  it  was  insisted  that 
the  additional  sums  objected  to  were  not  and  could  not 
be  rej^arded  as  being  interest  upon  the  rates  imposed. 
Concurring  with  the  learned  judge,  now  Chief  Justice  of 
the  Superior  Court  of  the  Province  of  Quebec,  in  Rosa  v. 
Torrance  (2),  1  am  of  opinion  that  v/hatever  name  may 
be  given  to  the  charges  they  can  bo  regarded  in  no  other 
light  than  as  sums  charged  by  way  of  interest  at  the  rate 
in  rural  municipalities  of  ten  per  cent,  per  annum  for 
default  in  payment  of  the  rates  imposed  within  two 
months  after  tiie  expiration  of  the  year  in  which  the  tax 
is  imposed,  and  so  on  at  the  same  rate  upon  the  whole 
sura  from  time  to  time  remaining  due  on  the  first  of 
March  in  each  year  until  the  land  shall  be  sold  for  all 
arrears,  thus  charging  ten  per  cent,  compound  interest  per 
annuiu  which  is  claimed  as  authorized  by  the  above  sect. 
647,  and  in  cities  at  the  rate  f  of  one  per  cent,  per  month 
commencing  on  the  first  day  of  January  in  the  year  next 
following  that  in  which  the  tax  was  imposed  and  fell  due, 


(1)  6  M-xa.  L.  R.  615 ;  post,  p. 
46L 


(2)  2  (jeg.U  News  186 ;  ante,  vol.  2, 
p.  352. 
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that  is  to  say,  by  the  express  teni..^  of  the  Act,  on  the         ih'ji 
first  day  of  January  of  tlie  year  in  which  it  was  imposed.       \.\m» 
That  this  f  of  one  percent  per  month  is  charged  hy  way      canaoa 
of  interest  upon  the  rate  imposed  there  can,  I  appiehend,  ^"'["^'^n  ""'' 
be  no  doubt,  and  I  can  see  nothing  in  the  section  to  jus-     CJqmi-any. 
tify  the  construction  that  tlie  ten  per  cent,  added  unce  in    <^^v»n*^.  J- 
each  vear  in  rural  municipal itie.'^  should  be  leirardi'd  as 
[2bS]  different   in   any   je.^pect   in    character   from    the 
monthly   charge   of   f   of  one  per  cent,  in  cities,  which 
would  .seem  to  have  been  con.sideiefl  aVjout  equivalent  to 
ton  per  cent,  per  aiinum  paid  in  one  .sum  in  each  year 
until  the  land  should  be  sold  for  the  arrears.     But  that 
the  sums  si)  charged  must  be  regarded  as  interest  is,  to 
my  niind,  clear  from  several  sections  of  the  original  Act 
and  of  that  passed  in  amendment  of  it.     Upon  the  com- 
pletion of  the  tax  roll  the  rate  imposed  in  each  year  be- 
came a  debt  due  to  the  municipalities,  and  by  sect.  »'i2.S  a 
notice  is  required  to  be  innuediately  served  upon  i  ach 
person  rated  whose  residence  is  known  demanding  pay- 
ment of  the  rate  imj)osed,  which  notice  "  .shall  mention 
the  time  when  such  taxes  are  required  to  be  paiil  and 
when  the  percentagt's  hei'cin  mentioned   will   be  allowed 
and  charged." 

The  rate  imposed  by  the  municipality  is  tiie  only  sum 
recovei'able  as  tax  ;  the  "  percentage  "  spoken  of  in  tlie 
section  is  something  deducted  from  or  added  to  the  tax  as 
the  ca.'^e  may  be.  Now  the  sect.  047  already  quoted  pro- 
vides that  "  when  int»;rest  is  due  ;ind  payal)le  on  taxt's  in 
arrear  sucli  interest  may  be  atlded  to  the  taxes  and  shall 
be  consiiiered  to  form  part  of  the  taxes  so  in  anea?." 

There  does  not  appear  to  be  anything  in  the  Act  which 
can  come  under  the  term  "  interest"  as  used  in  this  .sec- 
tion unless  it  be  the  percentagoH  added  as  above.     Then 
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1891         sect.  655  of  49  Vict.  c.  52  as  aiiieiided  l)y  sect.  4H  of  50 

Lynch        Vict.  c.  10  enacts  that :     "If  the  laixl   when  put  up  for 

Canada      '^"''^'  ^^'^''  '^"^  "^^'^   for  the  full  jiniount  of  arrears  of  taxcH 


T.v.,        due  and  eharijes  the  said  treasui'tM-  mav  then  and  there 

Li  A  M )  r) 


North- \Vk.st 
Land 
CoMFANv.     gyji   f',_jp  .jjjy  ,j,,„j  ]j^,  y.:^,-j  i-(;alizi',  and  sljall  ill  such  c;^se 

Gwynne,  J.  accept  such  suTii  as  full  payiuent  of  such  arrears  of  taxes  ; 
but  the  owner  of  any  ia'^d  ho  sold  .sliall  not  l.'e  at  liberty 
to  redeem  the  satiie  exce^'t  upon  i)ayrnent  to  the  treasurer 
of  the  full  amount  of  taxes  due  to^jjethor  with  the  exi)ense 
of  sale  with  a  sum  equal  to  ten  |ier  centum  thereof,  and 
the  treasurer  .shall  account  lor  the  amount  realized  in  such 
cases  over  and  above  all  churijes  and  the  cost  of  publica- 
[219]  tion,  and  in  the  event  of  redemj)tion  an  aforesaid  to 
the  purchaser  for  the  amount  of  his  purchase  money  with 
twenty  per  centum  thereon." 

The  ten  per  centum  which  upon  redempti  )n  is  thus 
added  to  the  sum  total  of  arrears  of  taxes  calculated  as 
directed  by  sect.  647,  and  the  costs  attendiuc^  the  sale  is 
provided  in  identical  languajii^e  with  that  u.sed  as  to  the 
ten  per  centum  added  to  the  amount  of  tax  imposed  in 
each  yeai,  and  sect.  65:!  clearly  .shews  that  this  ten  per 
centum  added  on  redempti{m  is  interest  upon  the  amount 
composed  of  taxes  in  arrear  added  to  the  cost  of  sale  and 
nothing  else,  for  it  enacts  that :  "  Wlien  two  or  more  lots 
or  parcels  of  land  have  been  asses.sed  together  the  same 
may  be  advertised  and  sold  together,  but  the  owner  of 
any  such  lot  or  parcel  may  redeem  the  same  within  the 
time  hereinafter  provided  upon  payment  of  a  proportion- 
ate part  of  the  taxes  and  charges  for  which  the  said  lots 
or  parcels  were  sold  together  with  a  proportionate  part  of 
the  interest  required  to  be  paid  on  the  redemption  of 
same." 

Then  in  connection  with  this  sect.  652  the  667th  sect. 
provides  for  redemption  of  lands  sold  for  non-payment  of 
arrears  of  taxes,  namely,  that  the  owner,  his  heirs,  etc., 
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may  at  any  time  witliin  two  years  from  the  date  of  sale 
redeem  tlie  estate  Hold  by  pnying  or  tenderiti;^  to  tlio  trea- 

sun^r  for  the  use  and  beneiit  of  the  ptirchaser  or  his  Ic'^al      _  ^• 
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reprosentative    the    sum  paid    by  Inm,  and  all  sums,  if  Nouth West 

any,  paid  by  the  purchaser  for  taxes  thereon  since  the     coju-Ivny. 

t^ale,  toirether  with  a  sum  amonntinu  to  ten  per  centum    ,-,  , 

_  ^  I  uwytine,  J. 

thereof  if  redeemed  at  any  time  witliin  one  year,  and  if  — 
not  so  redeemed  within  one  year  then  with  the  addition 
of  tt  furtlier  and  additional  sum  equal  to  ten  per  centum 
thereof,  etc.  Now  these  sums  of  ten  per  centum  so  added 
on  redemption,  and  vvhicli  are  provided  for  in  lan^'uuge 
similar  to  the  ten  per  centum  added  to  the  rate  iniposed 
in  each  year,  if  not  paid  before  the  first  ol  March  in  each 
[220]  suceeedin;,'  year,  are  what  is  spoken  of  in  sect.  652, 
under  the  words  "  a  proportionate  part  of  the  interest  re- 
quired to  be  paid  in  the  redemption  of  same."  Then  sect. 
672  ot  49  Vict,  c.  o2  enacts  that  no  deed  executed  upon 
a  sale  for  arrears  of  taxes  shall  be  invalid  for  any  error 
or  miscalculaticm  in  the  amount  of  taxes  or  interest 
thereon  in  arrear.  There  is  nothing  in  tlie  Act  to  which 
the  word  '  interest "  as  here  used  can  apply  unless  it  be 
to  the  saitl  percentages  added  for  default  in  payment  of 
the  taxes  imposed  at  the  time  paid  by  the  Act  for  that 
purpose  in  each  year. 

Then  sect.  53  of  50  Vict.  c.  1 0  enacts  that  all  patented 
lands  subject  to  taxation  in  any  rural  municipality  shall 
be  liable  to  be  disposed  of  for  "  taxes,  interest  and 
charges"  unpaid  thereon  up  to  the  time  of  making  up  the 
list  of  lands  .so  in  arrears  for  the  then  current  year  which 
list  the  treasurer  of  every  rural  inunieipality  is  required 
to  make  as  directed  in  the  Act.  The  word  "  interest "  as 
here  used  can  apply  only  to  the  percentage  added  for 
di.'fault  in  payment  of  the  rate  imposed  in  each  year 
within  the  time  specified  in  the  Act  for  that  purpose  as 
aforesaid.  Then  there  are  the  sub-sections  of  this  section 
which  authorize  the  Government  of  the  Province  of  Mani- 
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Nouth-Wkst       Sub-sect.  2  requires  tlie  list  required  to  be  prepared  by 

CoMiMNY.     tlie  treasurer  to  be  advertised  in  a  prescribed  manner 


Gwynr.H,  .1. 


^^pf* 


i!.  )' 


11; 

' 

iV-' 

*)v  -^  ' 

iiii^ 

-j:li 

once  a  week  for  three  consecutive  weeks  within  two 
months  precedinjjj  a  day  to  be  named  in  the  advertise- 
ment, whicl>  advertisement,  sub-sect.  3  provides,  shidi  con- 
tain a  notification  that  unless  the  arrears  (»f  ta.Kes  and 
costs  are  sooner  paid  the  treasurer  will  proceed  to  the 
disposal  of  the  said  lands  on  a  day  named  in  tlie  advi>r- 
tisement.  Then  sub-sect.  4  enacts  that  when  interest  is 
[221]  due  and  payable  on  taxes  in  arrear  such  interest 
may  be  added  to  the  taxes  an<l  shall  be  considered  as  part 
of  the  taxes  in  arrear.  Then  sub-sect.  6  «.'nacts  that  on 
the  day  appointed  in  such  notice  the  treasurer  shall  trans- 
mit a  copy  of  such  list  authenticated  by  the  seal  of  the 
municipality  attested  by  the  signature  of  the  reeve,  the 
clerk  and  treasurer  thereof  to  the  provincial  treasurer 
with  a  statutory  declaration  as  to  the  correct  amount  of 
arrears  of  taxes,  interest  and  costs  then  reuuiining  due 
upon  each  lot  or  parcel  of  land  mentioned  in  the  list,  to 
which  shall  be  annexed  a  certificate  under  the  seal  of  the 
municipality  to  the  effect,  among  other  things,  that  the 
taxes,  interest  and  costs  therein  mentioned  are  still  due, 
wherefore  the  reeve  and  treasurer  of  the  miniicijmlity 
did  grant,  bargain  and  surrender  unto  Her  Majesty,  Her 
heirs  and  successors,  to  and  for  the  uses  of  the  Province 
of  Manitoba,  all  these  certain  parcels  of  land  mentioned 
in  the  schedule  thereunto  annexed,  and  the  sections  then 
declare  that  such  certificate  shall  have  the  effect  of  vest- 
ing absolutely  all  the  lands  in  such  schedule  in  Her 
Majesty  to  and  for  the  uses  of  the  Province  of  Manitoba. 
Then  sub-sect.  7  enacts  that  upon  the  receipt  by  the  pro- 
vincial treasurer  of  such  list,  declaration  and  certificate 
the  municipality  shall  be  entitled  to  be  j)aid  the  whole 
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amount  of  arrears,  interest  and  costs  sliewn  therein  as 
still  due,  owing  and  unpaid  out  ot  the  consolidated  rev- 
enue fund  of  the  province.     Then  sect.  54  provides  for 
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the  red<!mption  of  the  several  lands  mentioned  in  the  list  North  Wmt 

by  payment  at  any  time  within  two  years  t(t  the  provin- 
cial treasurer  of  tiie  sum  paid  by  him  to  the  municipality 
as  taxes,  interest  and  costs  on  such  lands  respectively, 
and  all  sums,  if  any,  paid  by  the  provincial  treasurer 
under  the  Act  since  then,  together  with  a  sum  amountit)j^ 
to  ten  rer  cent,  thereof  if  redeemed  witliin  one  year,  and 
[222]  if  not  so  redeemed  then  with  the  addition  of  a  fur- 
ther and  additional  sum  equal  to  ten  j)er  centum  thereof. 
Then  sect.  57  enacts  that :  "  In  each  year  during  the  two 
years  in  which  redem[)tion  of  such  lands  nmy  be  ettected 
as  above  provided,  the  Provincial  Treasurer  may  pay  out 
of  the  consolidated  revenue  fund  of  the  province  to  the 
municipality  in  which  such  lands  are  situate,  on  the  first 
day  of  May  of  each  year,  a  sum  equivalent  to  what  the 
taxes,  without  interest,  on  said  lands  would  have  amounted 
to  had  they  been  held  as  private  propert}'^  and  subject  to 
taxation,  and  any  amount  so  paid  shall  be  included  in  the 
amount  payable  for  the  redemption  of  such  lands  and 
inteiest  thereon  as  hereinbefore  pro.ided." 

Now  the  amount  which  would  have  been  due  on  the 
first  of  May  in  each  year  if  the  land  ha<l  been  held  as 
private  property  would  have  been  the  tax  imposed  in  the 
previous  year  with  the  ten  per  centum  thereon  added  on 
the  first  of  March  following  ;  this  ten  per  centum  is  the 
only  sum  which  can  supply  the  word  "interest"  as  there 
used,  without  which  the  municipality  is  compelled  to 
accept  payment  from  the  provincial  treasurer  under  ihis 
section,  and  the  word  *'  interest "  as  used  in  the  last  sen- 
tence of  th6  section  in  connection  with  the  words  "  there- 
on as  hereinbefore  provided  "  can  mean  nothing  el-se  than 
the  sums  of  ten  per  centum  by  sect.  54  required  to  be 
paid  in  each  of  the  two  years  within  which  the  lands  may 
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lfi9i         be  redtcMfieil.     In  fine  it  is,  I  think,  quite  clear  from  the 
manner  in  wliich  the  word  "  intort'st"  is  used  in  all  of  the 
aliove  sections  of  tlie  Act  that  the  p(TC('ntii;^'e.s  vvliich  the 
NoHTH  vvest  Act  purports  to  authorize  to  he  added  to  the  original  tax 
imposed  in  each  ymw  it'  not  paid  at  or  before  tli<.'  time 
specilied  in  the  Act  for  t!iat  purpose  can  be  regarded  in 
no  other  light  than  as  interest  charjifod  for  default  in  pay- 
ment at  the  appoir^ted  time  of  the  debt  inc\nr>d  l»y  the 
imposition  of  the  tax  in  eaeli  year.     There  is  nothing  in 
the  clause  of  the  I»ritish  North  America  Act  empowering 
provincial  legislatures  «xclusively  to  make  laws  relating 
[22.3]  to  municipal  institutions  which  requires  the  con- 
struction that  the  power  assumed  is  authorized  by  that 
section.     Municipal  institutions  as  to  taxes  in  arrear  are 
creditors  of  the  ratepayer  l)y  whom  the  tax  is  due,  and  if 
the  power  assumed  exists  in  the  ca.se  of  nmnicipal  insti- 
tutions in  respect  of  a  tax  in  airear  I  can  S(^e  no  reason 
why  it  must  not  exist  in  the  case  of  all  creditors.     The 
courts  of  the  Province  of  Manitoba  have,  therefore,  in  my 
opinion,  rightly  held  that  the  attempt  to  regulate  the  rate 
of  interest  wliich   should  be  chargeable  and  recoverable 
by  a  particular  creditor  or  a  particular  class  of  creditors 
against  a  particular  debtor  or  particular  class  of  debtor.^, 
for  that  and  nothing  else  is  what  the  section  assailed,  in 
my  opinion,  professes  to  do,  is  a  usurpation  of  a  power 
vested  in  the  Dominion  Pailiament  under  the  clause  of 
the  British  North  America  Act  which  empowers  that  par- 
liament to  exercise  exclusive  legislative  authority  over 
the  subject  of  interest. 

I  am  of  opinion,  therefore,  that  the  appeals  in  all  three 
of  the  above  cases  should  be  dismissed  with  costs.  The 
provincial  legislatures  can  undoubtedly  pass  an  Act  auth- 
orizing the  issue  by  the  provincial  Government  of  deben- 
tures payable  with  any  rate  of  interest  that  may  be  agreed 
upon  between  the  Government  and  its  creditors  or  per- 
Bons  advancing  money  to  the  Government  upon  the  secu- 
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rity  <'f  such  ileV)eiitur('s,  i'oi-  such  an  Act  W(»uM  ha  in  the 
nature  of  n  contract  or  le<jishitivo  affirmation  of  a  contract, 
aii'l  any  rate  of  interest  may  be  nuule  payable  by  contiact 
inter  partes.  But  that  is  a  case  wlioily  <hfh-rent  IVom  the 
pres(.'ut. 

Pattkuson,  J.:— 

The  respondents  in  these  appeals  maintain  that  a  cer- 
tiiin  provision  of  a  statute  in  Manitoba  is  ultra  vires  of 
the  provincial  le^islatur<'.     The  statute  is  49  Vict.  c.  52. 

Sect.  626  of  that  statute,  a-^  amended  by  50  Vict.  e.  10, 
[224J  sect.  4.'},  holds  out  by  way  of  inducement  to  tlie  tax- 
payer to  pay  Ids  taxes  promptly  the  advantajje  of  a 
reduction  of  the  assessed  amount  if  paid  ^^^'ore  a  named 
day,  and  imposes,  for  the  .same  reason,  an  increase  on  the 
a.ssessed  amount  if  not  paid  by  another  day  w  hich  is  men- 
tioned. 

If  prid  before  tlie  first  day  of  December  ?  cities  and 
towns,  or  before  the  last  di.y  of  December  In  rural  muni- 
cipalities, a  deduction  of  ten  per  cent,  is  allowed.  Be- 
tween those  dates  and  the  first  day  of  the  following 
March  the  taxes  are  payable  "at  par,"  which  means  at  the 
as.sessed  amount.  At  the  first  of  March  a  list  of  all  the 
taxes  then  remaining  unpaid  and  due  is  prepared  by  the 
treasurer  or  collector,  and  ten  per  cent,  is  added  to  the 
original  amount  of  all  taxes  remaining  unpaid.  It  is  this 
addendum  of  ten  per  cent  that  has  been  held  to  be  un- 
authorised because  it  is  considered  to  bo  interest  on  the 
assessed  tax,  and  because  "interest"  is  the  designation 
given  by  sect.  91  of  the  British  North  America  Act,  1867, 
to  one  of  the  classes  of  subjects  assigned  to  the  exclusive 
legislative  authority  of  the  parliament  of  Canada.  The 
deduction  of  ten  per  cent,  is  not  treated  as  objectionable. 
The  offence  against  the  constitutional  Act  is  discovered 
only  in  the  added  ten  per  cent ,  yet  it  i.«>  not  at  once  ap- 
parent why  one  is  not  as  much  an  encroachment  as  the 
28 
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1891  other.  The  Manitoba  Act  regulates  the  amount  payable* 
by  each  tax  payer,  according  to  the  time  he  pays  his  taxes 
in  the  ratio  of  90,  1 00  and  1 !  0.     If  the  computation  which- 
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NoffTH^WKST  j.^j^gg  ^j^g  ^(jQ  to  110  is  to  be  classed  with  "interest,"  as 
Company,     ^j^^^^.  ^^^^  j^  ^g^j  j^  article   19  of  sect.  91,  I  do  not  see 

Patteraon,  J.  ^]jy.  ^|jg  computation  whicH  raises  the  90  to  100,  or  reduces 
the  100  to  90,  escapes  from  the  same  class.  It  is  pretty 
much  the  same  thing  whether  you  add  a  percentage  and 
call  it  interest  or  deduct  a  percentage  and  call  it  discount- 
[225]  I  have  no  idea  that  either  process,  as  employed  in 
the  adjustment  of  the  amount  to  be  exacted  under  the 
enactment  in  question,  is  a  subject  of  the  class  denoted 
by  the  word  "  interest"  in  article  19. 

We  find  that  article  associated  with  others  numbered 
from  14  to  21  (1),  all  of  which  relate  to  the  regulation 
of  the  general  commercial  and  financial  system  of  the 
country  at  large.  No.  19  is  ejusdem  generis  with  the 
others  and  does  not,  in  my  judgment,  include  the  matter 
of  merely  provincial  concern  with  which  we  are  now 
dealing.  This  is  a  phase  of  the  subject  which  it  does  not 
appear  to  me  that  we  are  required  to  consider  exhaus- 
tively at  present.  Nor  need  we  definitely  decide  whether 
the  imposition  in  question,  which  is  not  a  percentage 
accruing  de  die  in  diem,  but  is  the  same  on  the  second 
day  of  March  as  a  year  later,  or  any  length  of  time  later, 
is  properly  called  interest.  It  is  not  so  called  in  the  sec- 
tion by  which  it  is  imposed  though  it  is  referred  to  in 
some  other  sections  by  the  name  of  interest.  The  use  of 
the  word  in  the  Manitoba  Act  as  a  convenient  name  for 
the  added  percentage,  or  even  as  an  appropriate  name,  is 


(I)  "14,  Currency  and  Coinage;  15, 
Banking,  Incorporation  of  Hanks, 
and  the  issue  of  Paper  Money ; 
16,    Savings   Banks;    17,    Weights 


and  Measures ;  18,  Bills  of  Exchange 
and  Promissory  Notes ;  19,  Interest; 
20,  Legal  Tender ;  21,  Bankruptcy 
and  Insolvency." 
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of  course,  by  no  means  conclusive  of  the  thing  so  desig-        i891 

nated  being  interest  within  the  meaning  of  that  word  as 

used  in  article  19  of  sect.  91  of  the  British  North  America 

Act.     We  must  see  what  the  thing  really  is.     It  is  clearly  ^''''11^^'' 

something  which  the  Manitoba  taxpayer  who  does  not     Company. 

pay  hi'^  taxes  when  due  is  made  liable  to  pay  as  an  addi-  Patteraon,  J. 

tion  to  the  amount  originally  assessed  against  hira  or  his 

property.     It  is  a  direct  tax  within  the  Province  in  order 

to  the  raising  of  a  revenue  forp.ovinciai  purposes,  and  as 

[226]  such  is  indisputably  within  the  legislative  authority 

of  the  Province  :   B.  N.  A.  Act,  1S67,  sect.  92,  art.  2. 

I  agree  with  the  members  of  the  court  who  have  ex- 
pressed that  view  and  I  do  not  attempt  to  elaborate  it. 
But  the  imposition  nuiy,  not  improperly,  be  regarded  as 
a  penalty  for  enl'oi'cing  the  law  relating  to  municipal 
taxation,  and  in  that  character  it  comes  dfrectly  under 
article  15  of  sect.  92. 

I  am  of  opinion  that  the  appeal  should  be  allowed. 


Judgments  in   Manitoba  Court  of   Queen's  Bench   in  South 
dufferin  v.    morden. 


[Reported  6  Manitoba  Rep.  515.] 


Taylor,  C.  J.  : — 

In  Schtdtz  V.  Winnipeg  (1),  a  decree  was  made  restraining  a  tax 
sale  on  the  ground  that  the  defendajits  were  proceeding  to  sell  land, 
not  for  the  taxes  assessed  upon  it  but  for  these  taxes  with,  added 


(1)  6  Man.  36. 
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fchiaoti),  the  iiicreuao  or  penalty  for  default  in  payment,  imposed  by 
sect.  (i2(>  of  49  Vict.  c.  52  aa  amended  by  50  Vict.  c.  10,  a.  43.  I 
then  hold  that  it  ia  not  within  the  power  of  the  Local  Lugislaturo 
ti)  iiiipc>Hn.  as  it  has  done  by  that  section,  a  rate  of  interest,  whore 
tliero  is  no  contract,  in  excess  of  what  haa  been  fixed  by  the 
Dominum  Parliament  as  the  legal  rate.  The  decree  then  made  was, 
on  a  rehe.uiiij.;  before  the  full  Court,  affirmed,  although  my  brother 
Killiun  dissented  fnim  the  other  meni^  .a  of  tlie  Cuurt  upon  the 
constitutional  question,  and  concurred  in  aflirining  it  iov  other 
reasons  only. 

1  have  seen  no  reason  since  the  argument  in  this  case,  to  change 
the  opinion  1  then  came  to  and  expressed.  I  still  hold  that  it  was 
not  within  the  power  of  the  Local  Lei^islature  to  impose  the  increase 
or  penalty  provided  for  by  sect.  (326. 

[518]  This  sect.  G2G  being  in  this  respect  ultra  vires,  there  is  no  in- 
crease or  penalty  fixed  by  law  for  default  in  payment  of  taxes,  and 
a  munici[)ality  ia  not  entitled  to  add  or  charge  six  per  cent  or  any 
other  amount.  Neither  can  the  Court  fix  that  rate,  or  any  other 
rate  as  the  proper  one  to  bo  charged. 

The  giving  a  rebate  for  prompt  payment  does  not  seem  open  to 
objection.  The  provision  for  that,  although  contained  in  the  same 
sectiitn  as  that  which  provides  for  the  increase,  ia  an  entirely  dis- 
tinct <me  and  may,  I  think,  staiid,  although  the  other  part  falls. 

T.'ie  plaintiff  is  entitled  to  judgment  on  the  first  issue  for  80.82 
and  on  the  second  issue  for  $1.29  with  his  costs  of  suit. 


KiLr,AM,  iF.  :  — 

It  appears  to  mo  that  the  decision  of  the  majority  of  the  Court  in 
Schnltz  V.  Winnipe^i  (l),  ia  applicable,  and  that  under  it  the  addi- 
tions of  ten  per  cent  were  improperly  deminded.  This  appears  to 
me  equally  to  involve  the  illegality  of  any  attempt  to  impose  in- 
terest at  six  per  cent  per  annum.  It  is  clear  that  upon  the  principles 
of  the  common  law  interest  would  not  be  chargeable  upon  such  a 
rate  without  expre.ss  authority  for  its  addition.  The  addition  of 
the  ten  per  cent  haa  been  held  invalid  on  the  principle  that  any  in- 
crease of  the  rate  on  account  of  its  being  allowed  to  become  overdue 

(I)  6  Man.  35. 
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is  "  intt  rest"  within  theltlst  sertion  nf  the  British  North  America 
Act.  Whether  that  be  corrector  not,  the  addition  authorized  ia 
not  interest  accruing  de  die  in  diem  at  the  rate  of  ten  per  ocnt  per 
annum.  It  is  an  extra  charge  imposed  at  the  expiration  of  a  certain 
time,  either  once  only,  as  claimed  by  the  learned  Attorney-Gneial, 
or  annually,  but  not  until  the  date  at  which  it  may  be  made  arrives. 
So  that  if  taxes  were  paid  the  day  Viefore  that  date,  no  such  extra 
amount  would  be  chargeable.  But  "intertBt"  ns  used  in  the  Act 
resjecting  Interest,  R.S.C.  c.  127,  would  naturally  be  interest  in 
the  usual  sense  of  the  term  accruing  de  die  in  diem  and  propor 
tioned  directly  to  the  time  durirg  which  the  principal  remains  over- 
due. 

That  statute  does  not  prohibit  the  imposition  of  any  rate  hii.'her 
than  six  per  cent  per  annum.  It  is  enabling,  not  disabling.  The 
provincial  statute  is  in  no  respect  inconsistent  with  it.  1  he  second 
section  of  the  Dominion  statute  fixes  six  per  cent  as  the  rate  only 
when  interest  is  payable  by  agreement  or  by  law,  and  no  rate  is  fixed 
by  agreement  or  by  law.  It  does  not  make  iutere-t  payable  where 
[619]  not  otherwise  payable  by  agreement  or  by  law.  The  decision 
in  Schnltz  v.  Winnipeg  (1),  proceeded  upon  the  view  that  the 
provincial  legislature  could  not  authorize  the  addition  because, 
in  doing  so,  it  was  legislating  in  relation  to  a  matter  coming 
within  the  class  of  subjects  denominated  "  interest"  in  the  British 
North  America  Act,  sect.  91,  sub-sect.  19,  not  because  its  legislation 
was  inconsistent  with  a  law  of  Canada  prohibiting  payment  of  in- 
terest or  a  rate  of  interest  greater  than  six  per  cent  per  annum. 
There  would,  then,  be  no  interest  payable  either  by  agreement  or 
by  law,  and  the  Dominion  Act  could  have  no  application. 

Then,  as  to  the  discount  claimed  under  the  626th  section  of  the 
Municipal  Act  of  1886  as  amended  by  the  Act  50  Vict.  c.  10,  s.  43, 
I  am  of  the  opinion  that  the  plaintiff  was  entitled  thereto.  In 
Schnltz  v.  Winnipeg,  (1),  1  suggested  certain  reasons  why  the  muni- 
cipalities would  naturally  re([uire  to  secure  payments  of  the  muni- 
cipal rates  regularly  and  without  great  delay,  and  why  the  extra 
expense  involved  in  the  default  of  latejiayers  should  be  thrown 
upon  those  occasioning  it.     Bet  at  any  lafe,  there  is  no  reason  why 
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the  validity  of  the  legislation  of  the  provincial  legislatures  respect- 
ing municipal  assessments  should  be  judged  by  reference  to  the 
question  of  the  rates  being  or  not  being  imposed  with  absolute 
equality  upon  all  ratepayers.  These  rates  are  payable  by  force  of 
the  provincial  statute,  and  the  municipalities  can  have  no  ri({httu 
any  greater  amounts  than  the  statute  authorizes  them  to  cuUect. 
Although  the  provision  for  a  discount  may  seem  to  be  an  indirect 
method  of  accomplishing  the  same  end  as  that  authorizing  the  addi- 
tional rate  in  respect  of  over-due  taxes  and  thus  to  be  trenching 
upon  the  subject  of  "interest,"  yet  there  is  thiy  distinction,  that 
for  an  addition  the  authority  of  the  legislature  is  necessary,  but 
that  in  respect  of  the  discount  there  in  a  qualification  of  the 
provisions  authorizing  the  imposition  of  a  general  rate  such  that 
there  is  an  absence  of  authority  to  charge  more  than  the  reduced 
amount  before  a  certain  date.  I  think,  therefore,  that  I  am  not 
bound  by  the  decision  in  Schultz  v.  Winnipeg  (1),  to  hold  that  the 
municipality  was  entitled  to  the  full  amount  levied,  and  that  the 
reasons  which  I  ventured  to  urge  in  that  case  apply  with  still 
greater  force  upon  this  point. 

[520]  In   my  opinion  there  should  be  judgment  for  the  plaintiff 
for  the  two  sums  of  $6.82  and  $1  29  with  costs. 


If  ,pf* 


Bain,  J.  : — 

As  to  the  first  question  we  are  asked  to  decide  on  thisspecial  case  it 
must  be  held,  I  think,  following  the  decision  of  the  Court  in 
Schultz  V.  Winnipeg  (1),  that  the  sum  of  ten  per  cent  which  sect. 
626  of  the  Municipal  Act  directs  shall  be  added  to  the  amount  of 
all  taxes  remaining  unpaid  on  the  first  of  March,  is  interest,  and 
that  the  provincial  legislature  had  not  jurisdiction  to  direct  the 
addition  of  such  a  rate.  Then  if  this  provision  of  the  section  is  in- 
valid, there  is  nothing  in  the  Act  that  authorizes  the  addition  of  a 
rate  of  six  or  any  other  per  cent.  The  question  whether  a  pro- 
vision directing  the  addition  of  a  rate  of  six  per  cent  would  have 
been  valid  or  not,  does  not  arise.     I  think  that  on  the  issue  raised 
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by  the  first  question,  judgment  should  be  entered  for  the  plaintiff 
for  $6.82  and  tests. 

No  reason  was  suggested  on  the  argument,  and  none  occurs  to 
me,  why  i,he  provision  in  this  section  that  parties  paying  taxes  be- 
fore the  day  mentioned  in  the  section,  shall  be  entitled  to  a  reduc- 
tion of  ten  per  cent  on  the  amount  of  thoir  taxes,  should  not  be 
valid.  On  this  issue  I  think  judgment  should  be  entered  for  the 
plaintiff  for  $1  29  iiiid  costs. 
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John  H.  Quirt  and  Othkrs  (Defendants)  Appellavfs ; 

AND 

Nov.  16.      H^^  Majesty  Queen  Victoria  (Plaintiff)  Respondent. 

On  Appeal  from  th>'  Court  of  Appeal  for  Ontario. 
[Reported  19  Car^.  S.  C.  It.  510.] 

Banking  and  Incorporation  of  Banks — Bankruptcy  at^  Insolvency — 
31  Vict.  c.  17  (U.)~3S  Vict.  c.  40  {D.)—B.  N.  A.  Act,  s.  91, 
anbss.  15,  SI. 

The  power  to  legislate  generally  on  the  subject  of  bankruptcy 
and  insolvency  conferred  on  the  Dominion  Parliament  includes  the 
right  to  legislate  specially  for  particular  cases  arising  in  connection 
with  bankruptcy  proceedings. 

In  1866,  the  Bank  of  U(  per  Canada  became  insolvent,  and 
assigned  all  its  property  and  assets  to  trustees.  In  1867  an  Act 
was  passed  by  the  Dominion  Parliament  which  assumed  to  incor- 
porate the  trustees,  to  amend  the  assignment  and  to  give, 
them  authority  to  carry  on  the  business  of  the  bank  so  far  as 
was  necessary  for  winding  up  the  same.  Subsequently  a  further 
Act  was  passed  by  the  Dominion  Parliament  assuming  to 
transfer  the  property  vested  in  the  trustees  to  Her  Majesty  for 
the  Dominion,  and  to  confer  all  the  powers  of  the  trustees  on  the 
Governor- in-Council : — 

Beld,  that  these  Acts  were  intra  vires  of  the  Dominion  Par- 
liament. 

[511]  Appeal  from  a  decision  of  the  Court  of  Appeal 
for  Ontario,  sub  nomine  The  Queen  v.  The  County  of 
Wellington  (1)  affirming  the  judgment  of  the  Divisional 
Court  (2)  in  favour  of  the  Crown. 

The  suit  in  this  case  was  brought  by  the  Dominion 

Government  to  set  aside  certain  conveyances  among  the 

defendants  of  a  lot  of  land  claimed  by  the  Crown.     The 

land  originally  belonged  to  the  Bank  of  Upper  Canada. 

In  1866  that  bank  transferred  all  its  assets  to  trustees, 

Present  .—Sir  W.  J.  Ritohib,  0.  J.  and  Stbong,  Fournieii,  Tasohkrkad, 
GwTNNE,  and  Pattkbson,  J  J. 
(I)  17  App.  Rep.  421 ;  post,  p.  469.         (2)  17  O.  R.  616  ;  post,  p.  488. 
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fortlic  purpost^  of  luivinf]f  them  nalized  and  the  proceeds 
distriliutt'd  \)i\)  rata  ainon;:^  it;s  creditors.  In  1867,  al't<T 
confederalicn,  tlic  Doininiuii  Parliauierit  passed  an  Act 
ratiFyin<_"  tliis  assiiinmciit  and  creating  the  trustees  u  cor- 
poiati,)n  with  power  to  carry  on  the  business  of  the  Imnk, 
so  far  ris  was  necessary  to  wind  it  up.  In  1870  anotlier 
Dominion  Act  was  passed  transferring  the  bank  assets  to 
tb(;  Dominion  Government  as  trustee  to  wind  it  up.  In 
1877,  the  land  in  (luestion  was  sohl  to  the  defendant 
Anderson,  who  gave  a  mortgage  for  part  of  the  purchaser 
money,  an<l  covenanted  to  pay  the  taxes. 

In  188G,  the  land  was  sold  for  taxes,  Anderson  having 
allowed  them  to  fall  into  arrear.  The  defendant  Cutten 
became  the  purchaser  at  the  tax  .sale,  and  the  defendant 
Quirt,  at  Anderson's  instance,  purchased  the  land  from 
Cutten,  and  afterwards  transferred  it  to  Anderson's  wife- 
The  Crown  brought  a  suit  to  have  these  conveyances  set 
aside,  and  to  have  it  declared  that  the  land  was  still 
vested  in  the  Crown,  and  that  the  Anderson  mortgage 
remained  a  charge  upon  it.  The  defendant  Cutten  did 
not  appear  to  defend  the  suit ;  the  other  defendants 
entered  an  appearance  and  defence. 

At  the  trial  the  conveyances  were  set  aside,  on  the 
[512j  ground  that  the  land  being  property  of  the  Crown 
was  exempt  from  taxation,  and  the  tax  sale  was,  therefore, 
void.  The  Divisional  Court  held  that  the  tax  sale  was 
not  void,  but  that  the  plaintiff's  mortgage  had  priority 
over  the  other  conveyances,  and  decided  in  favour  of  the 
Crown  on  that  ground.  The  case  was  then  taken  to  the 
Court  of  Appeal,  where  the  judges  were  equally  divided, 
and  the  judgment  of  the  Divisional  Court  was  sustained. 
Two  of  their  Lordships  in  the  Court  of  Appeal  held  the 
Dominion  Acts  above  referied  to  ultra  vires  of  the 
Dominion  Parliament. 

The  defendants  tlten  appealed  to  the  Supreme  Court  of 
Canada. 
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Bain,  Q.  C.  for  the  appi;llantH, 


The  Acts  of  1«67  and  1870,  or,  at  all  events,  the  latter, 
ThbQckkn.    ^y^g  ^jjj.g^  ^jj,gj^     rpj^^^^  ^^j.^  jj^jj.  ^^^^  (iealincr  with  bank- 

Argument.  i„^r  („•  the  incorporation  of  banks.  The  Bank  of  Upper 
Canada  had  censed  to  exist  as  a  bank  when  these  Acts 
were  passed,  and  they  simply  dealt  with  the  bank  proj)erty 
which  was  held  by  the  tiustees  under  the  assiijnniont  in 
186G  as  in  the  case  of  any  other  trust  for  creditors. 

At  all  events  the  Act  of  LS70  is  ultra  vires.  The  trus- 
tees were  not  tnade  a  bankinj^  corporation  by  the  Act  of 
1867,  but  were  oidy  to  carry  on  the  business  for  winding 
up  the  bank,  so  the  Act  of  1870  did  not  deal  with  a  bank- 
in<^  corporation. 

Nor  are  the  Acts  valid  as  dealing  with  bankruptcy  and 
insolvency.  The  power  given  to  the  Dominion  Parlia- 
ment is  only  to  make  iieneral  laws  on  these  subjects : 
L' Union  St.  Jacques  de  Montreal  v.  Belide.  (1) 

The  learned  counsel  also  referred  to  the  following  cases 
on  this  point :  Municipality  of  Cleveland  v.  Munici- 
pality of  Melbourne  (2) ;  Colonial  Building  and  Invest- 
ment Association  v.  Attorney -Genernl  of  Quebec  (3); 
Citizens  Insurance  Co.  v.  Parsons.  (4) 

[513]  Gamble  for  the  respondents. 

The  Dominion  Acts  are  intra  vires.  The  power  to  pass 
<!uch  Acts  must  exist  somewhere  and  if  not  ex})ressly 
given  to  the  Provinces  it  must  be  in  the  Federal  Parlia- 
ment :  Valin  v.  Langlois  (5) ;  Leprohon  v.  City  of 
Ottawa  (6) ;  Bank  of  Toronto  v.  Lawbe.  (7) 


(1)  L.  R.  6  P.  C.  31 ;  ante,  vol.  1, 
p.  63. 

'2)  4  Legal  News  277  ;  ante,  vol. 
■„'    :,.  241. 

,  1)  9  App.  Cas.  157  ;  ante,  vol.  3, 
p.    18. 


(4)  7  App.  Cas.  96 ;  ante,  vol.  1, 
p.  2G5. 

(5)  5  App.  Cas.  116 ;  ante,  vol.  1, 
p.  158. 

(6)  40  U.  C.  Q.  B.  488  ;   2  App 
Rep.  522  ;  an^e,  vol.  1,  p.  592. 


(7)  12  App.  Cas.  675  ;  ante,  vol.  4,  p.  7. 
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Tho   courl-H    wi))    not    presuni*'    that    Parliament    has        1891 
excoe<le(l  its  powers,  but  .vill  strive  to  upliold  tli  j  validity         '"'^ 
of  fcli«  Act  rather  than  to  avoid  it:     Edifar  v.  Central 
Bank  (1);    Valin  v.  Lancfloi)*.   (2)     See  also  Citizens 
Insurance  Co.  v.  Pnr^onH  (8) ;    McArtJair  v.  Nortltern        —    .' 
Junction  Ra'dtvay  Co.  (4) ,  Cuskinfj  v.  Dwpuy.  (5) 

If  the  Acts  were  intra  vires  the  land  was  vested  in  the 
Crown  and  could  not  be  sold  for  taxes  :  B.  N.  A.  Act, 
sect.  125  ;  Leprolion  v.  City  of  Ottawa.  (C) 

[514]  Ritchie,  C.  J.  :— 

I  cannot  see  how* it  can  be  contended  that  an  Act  for 
the  settlement  ol'  the  affairs  of  the  Bank  of  Upper  Canada 
an  insolvent  institution,  is  ultra  vires  of  the  Parliament 
of  Canada,  to  which  body  is  confided  the  exclusive 
authority  to  deal  with  and  legislate  on  banking,  incorpo- 
ration of  bankj,  and  bankruptcy  and  insolvency.  If  this 
is  80,  I  think  it  equally  clear  that  the  Legislature  of 
Ontario  could  pass  no  Act  repealing,  altering  or  interfer- 
ing with  the  provisions  of  that  Act,  and  so  could  not  have 
passed  an  Act  similar  in  its  terms  to  the  33  Vict.  c.  40, 
"  An  Act  to  vest  in  the  Dominion  for  the  purposes  therein 
mentioned  the  property  and  powers  now  vested  in  the 
trustees  of  the  Bank  of  Upper  Canada." 

Therefore  it  necessarily  follows  that  the  legislative 
power  to  do  so  belongs  to  the  Dominion  Parliament  alone. 

I  think  the  contention  that  the  lands,  though  vested  in 
the  Crown,  were  subject  to  taxation  is  equally  untenable, 
and  that  the  express  exemption  by  R.  S.  O.,  1887,  c.  193, 
sect.  7,  sub-sect.  1,  of  all  property  vested  in  or  held  by  Her 
Majesty,  or  vested  in  any  public  body,  body  c()»-porate, 

(1)  15  App.  Ilep,  166 ;  ante,  vol.  4,  (4)  17  App.  Kep.  86 ;  ante,  vol.  4, 
P-  499.  p.  559. 

(2)  5  App.  Caa.  115 ;  ante,  vol.  1,  (5)  5  App.  Gas.  4C9  ;  ante,  vol.  1 
P-  lo».  p.  252. 

(3)  7  App.  Caa.  96 ;  ante,  vol.  1,  (6)  40  U.  C.  Q.  B.  478  ;   2  A 
P-  265.  Rep.  522 ;  ante,  vol.  1,  p.  592. 
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officer  or  pcM'soM  in  trust  for  Tier  Majesty,  or  for  the  public 
uses  of  the  Crown,  is  too  clear  to  by  <rot  over,  an<l  is  in  no 
way  affected  or  controlled  by  the  exemption  of  lands 
vesteii  in  Her  Majcsry  in  trust  for  tlie  Indians. 

[515]  I  think,  as  sucjufosted  hy  Mr.  Justice  Street,  that 
this  is  bortie  out  by  sect.  I."i7,  which  enacts  "that  the 
taxes  assessed  on  any  land  shall  be  a  special  lien  on  such 
land,  haviiii;  preference  over  any  claiui,  lien,  privilege, 
or  incumbrance;  of  any  party,  except  the  Crown." 

t  therefore  think  the  enactment  by  the  Dominion 
x'arliament  intra  vires  of  that  body,  and  the  interest  of 
the  Crown  beino- exempt  from  taxation  this  appeal  should 
be  dismissed. 

Stron(j,  J.: — 

This  ap|»t'al,  whic'i  was  veiy  ably  argued  at  the  bar, 
raises  two  important  questions.  The  first  of  these 
involves  the  validity  of  the  legislation  of  the  Domini' tn 
Parliament  relatini];  to  the  winding  up  of  the  affairs  and 
the  distribution  of  the  assets  of  the  late  Bank  of  Upper 
Canada  embodied  in  the  statutes  of  1867  and  1870.  The 
seconii  question  relates  to  the  scope  and  construction  of 
the  provision  in  the  Ontario  Assessment  Act,  exempting 
lands  and  property  of  the  Crown  from  taxation.  If  the 
judgment  of  the  court  below,  deciding  these  two  questions 
in  favour  of  the  Crown,  is  upheld,  the  other  points  raised 
become  immaterial  and  need  not  be  considered. 

The  first  section  of  the  Act  of  1870  vests  all  the  assets 
of  the  bank  in  the  Crown,  and  the  second  section  confers 
upon  the  Governor-GentMal  in  Council  the  same  powers 
of  dealing  with  an<]  realizing  these  assets  as  the  assignees, 
under  the  prior  Act  of  1867,  had  possessed.  Therefore, 
unless  it  can  be  demonstrated  that  this  legislation  was 
ultra  viies  of  the  Parliament  of  the  Dominion,  the  Crown 
had  full  power  to  sell  the  lands  in  question  to  Anderson, 
and  to  take   as  security  for  the    purchase   money    the 
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niortga^t.'  which  it  is  tlie  object  of  tho  j/rcsont  action   to 
eiil'orcf.  , 

I  am  of  opinion  that  the  sbitutos  oi'  lS(i7{iii<l  l!s70  were 
in  all  respects  intra  vires,  an<l  thiit  lor  the  rca-^ons 
[')16]  principally  relied  on  by  Mr.  Justice  Street  in  tlcliver- 
inur  th'f  iiidi'iiient  of  the  Divisional  Court,  und  bv  tlie  C./hieF 
Justice  and  Mr.  Justice  Osier  in  tlie  Court  of  Appeal.  I 
rest  this  opinion,  however,  o.\clusively  upon  tlio  21st 
enumeration  of  sect.  91  of  of  the  British  North  Aunuica 
Act,  and  in  no  way  upon  the  loth  whicli  1  do  not  consider 
applicable. 

The  2l8t  sub-sect,  gives  to  Parlianient  the  exchisive 
power  to  pass  laws  relating  to  bankruptcy  and  insol- 
vency. That  the  Acts  of  Parliament  in  (juestion  come 
within  the  literal  meaning  of  these  terms  appear  to  me 
very  plain.  The  bank  was  insolvent,  und  the  realization 
and  distribution  of  its  assets  was  a  matter  consecjuent 
upon  that  insolvency.  The  only  rea.sonable  ground  upon 
which  such  enactments  as  these  undei*  consideration  could 
be  rejected  from  the  eatei^ory  of  bankruptcy  and  insol- 
vency statutes,  authorized  by  sect.  91,  sub-sect.  21,  would 
be  that  thoy  were  special  and  not  general  laws,  and  there- 
tore  were  to  be  considered  as  assigned  to  the  Provincial 
Legislature  under  the  10th  clause  of  sect.  91,  which  au- 
thorizes legislation  on  matters  of  a  local  and  private 
nature  within  the  Province.  The  answer  to  this,  however, 
13  ihat  any  matter  which  comes  within  the  terms  of  any 
of  the  subjects  enumerated  in  sect.  91,  although  in  other 
respects  it  might  be  classed  under  the  head  of  local  and 
private  legislation,  is  expressly  excepted  from  the  powers 
of  the  Provincial  Legislatures  bv  the  last  clause  of  sect. 
91,  which  enacts  that  "  any  matter  coming  within  any  of 
the  classes  of  subjects  enumerated  in  this  section  shall 
not  be  deemed  to  come  within  the  class  of  matters  of  a 
local  or  private  nature  comprised  in  the  enumeration  of 
the  classes  of  subjects  by  this  Act  assigned  exclusively  to 
the  Legislatures  of  the  Provinces." 
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[517]  Then,  it  i.s  said  that  this  class  of  lo^'islalion  is 
appropriated  to  tli<!  Provinces  tind(ir  the  head  of  properly 
and  civil  ri^lits.  This  ariruinent,  how<;vor,  wouhl  prove 
too  much  since  iLji'lieral  hi<ifishitioii  in  matters  of  bank- 
ruptcy and  ins()lv(!ncy,  which  sub-sect.  21  uiidoui)t(Mlly 
Confers  on  the  Dominion,  must  always  bi'  an  int(urerence 
with  ])roperty. 

Tlien,  it  can  liardly  bo  said  that  .such  special  legislation 
as  this,  rcspectini^  a  bank  incorporated  under  the  statutes 
of  the  Dominion,  womM  bo  within  the  co  iiprtcnce  of  a 
Provir.cial  Le<^i-lature  ;  the  incongruity  of  such  a  con- 
struction, when  we  consider  that  the  right  to  incorporate 
banks  is  exclusively  in  the  Dominion,  would  alone  be 
fatal  to  s.jch  contention,  more  especially  as  the  Act  of  in- 
corporation itseU"  mi  j;lit  well  provide  for  the  winding-up 
of  a  paiticular  bank  in  case  of  insolvency 

If  the  special  leirislation  regarding  insolvency  is  intra 
vires  of  the  Dominion  in  the  case  of  a  new  bank,  it  is 
hard  to  see  why  it  should  not  be  so  in  the  present  case, 
of  a  bank  incorporated  and  reduced  to  insolvency  before 
confederation.  Any  distinction  between  the  two  cases 
would  be  purely  arbitrary. 

On  the  whole  it  seems  to  me  that  whilst  there  is  no 
power  in  the  Provinces  to  which  these  enactments  could 
be  reasonably  referred,  the  Dominion  Parliament  does, 
according  to  the  literal  interpretation  of  the  terras  used, 
possess  a  power  which  includes  them.  For  these  and 
other  reasons  in  which  I  concur,  set  forth  in  the  opinions 
of  the  learned  judges  whose  views  prevailed  in  the  courts 
below,  it  seems  to  nie  that  this  first  objection  to  the  judg- 
ment uniler  review  entirely  fails. 

As  regards  authority,  1  am  of  opinion  that  the  case  in 
the  Privy  (.•onncil  oi  L' Union  St.  Jacques  de  Montreal  v. 
Be'lisle  (1),  so  far  from  being  an  authority  for  the  appel- 
lant, supports  the  conclusion  I  have  reached.     The  Act  of 

(1)  L.  K.  6  P.  C.  31 ;  ante,  vol.  1,  p.  63. 
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[51S]  tlie  Qiicl'oc  Le;,'islatnrfi  qiufstioued  in  thai  case,  was 
held  to  l»o  intra  vijtsu{)Ou  the  distinction  expressly  taken 
in  the  jiid<,'nn'nt  that  it  was  not  an  Act  providint^  for  a 
windin^f-up  as  in  the  ca-"'^  of  bankruptcy  or  insolvency, 
but  was  rather  an  enacitinunt  dcsi;^ned  for  tl»e  purpose  of 
avoidin^j  sueli  a  result.  I  tliercl'ore  consider  the  Privy 
(Jouncil  as  indieatin*^  that  a  special  statute  providing?  for 
the  windinff-up  of  an  incorporated  company  would  be 
bardcruptfy  or  insolvency  lej^ishiiJon. 

[The  remainder  of  the  judji^nient:  is  omitted  as  not  bear- 
'm<y  on  the  constitutional  (juestion.] 

FOURNIKR,  J.: — 

[519]  Concurred  in  disniissinj^  the  appeal. 

TaSa  MiKKAU,  J.: — 

I  am  of  opinion  that  this  appeal  should  be  dismisscil, 
for  the  reasons  given  by  Mr.  Justice  Patterson  in  his  judg- 
ment. 

GWYNNE  J.: — 

I  have  no  doubt  whatever  that  the  Dominion  Parlia- 
ment had  jurisdiction  to  pass  these  Acts. 

Patterson,  J.: — 

When  the  British  North  America  Act,  1867,  took  effect, 
the  Bank  of  Upper  Canada  had  forfeited  its  charter  and 
all  its  privileges.  That  was  the  result  of  a  provision  con- 
tained in  the  Act  of  the  Province  of  Canada  (1)  under 
which  the  bank  had,  from  the  Hrst  of  January,  \H7)7,\nAd 
its  corporate  powers.  By  sect.  33  of  that  Act,  a  suspen- 
8ion  of  specie  payments,  if  it  extended  to  sixty  days,  op- 
erated as  a  forfeiture  of  the  charter  and  of  all  and  every 
[520]  the  privileges  granted  to  the  bank  by  that  or  any 
otlier  Act.     Specie  payments  were  suspended  on  the  18th 

(1)1»&20  Vici:.  o.  121. 
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of  September,  1806,  and  were  not  resumed.  J3urini^  tlie 
sixty  days,  and  therefore  while  the  powers  of  the  hank 
continued,  the  l)iink  made  an  assitjnment  to  five  trustees 
of  all  its  |»roperty  upon  trusts  declared  in  the  <leed. 

At  the  first  session  of  the  Donnnioji  Parliament  an 
Act  was  passed  (1)  which  confirmed  the  assi;,'nment,  which 
is  set  out  in  a  schedul<!,  and  d(!cl.'ired  it  valid  from  the 
day  of  the  date  thereof  ;  incorporated  the  trustees  V)y  the 
name  of  the  Trustees  of  the  Bank  of  tipper  C;mada; 
added  certain  special  provisions  to  the  provisions  of  the 
deed  of  assignment ;  and  provided  a  shorter  form  for  the 
registration  of  the  deed  of  assignnirnt  in  the  counties 
where  lands  of  the  bank  lay,  in  plaee  of  r(\gistering  it  in 
full  as  the  registry  law  of  Ontaiio  required.  The  Act 
contained  also  the  declaration,  the  valiility  of  whidi  is 
questioned,  that  the  trustees  as  a  corporation  should  have, 
hold  and  possess  all  the  properties,  estate  and  effects,  leal 
and  personal,  of  the  Bank  of  Upper  Canada. 

Then  in  1870,  another  Act  ('2)  declared  that  all  the 
assets,  etc.,  held  by  the  trustees  of  the  Bank  of  Upper 
Canada  under  the  former  Act,  or  acquired  by  them  since 
the  passing  of  that  Aft,  should  be  and  were  thereby 
transferred  to  and  vested  in  Her  Majesty  for  the  Dominion 
of  Canada  and  the  purposes  of  the  Act. 

The  transfer  of  real  estate  in  the  Province  from  one 
person  to  another  obviously  falls  within  the  subject  of 
property  and  civil  rights  in  the  Province,  which  by  sect 
92  of  the  British  North  America  Act,  1867,  is  assign^-d 
to  the  exclusive  legislative  authority  of  the  Province. 
The  Acts  are  therefore  invalid  unless  the  subject  falls 
also  within  one  of  the  enumerated  classes  in  sect.  91. 

[521]  It  is  argued  that  it  falls  within  article  15,  Bank- 
ing, Incorporation  of  Banks,  and  the  issue  of  Paper 
Money ;  or  within  article  21 ,  Bankruptcy  and  Insolvency ; 
or  within  both  of  those  articles. 


(11  .'U  Vict.  c.  17. 


(':)  '.-li  Vict.  c.  40. 
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In  the  Divisional  Court  (1),  the  decision  in  favour  of 
the  validity  of  the  Acts  was  rested  on  article  21.  In  the 
Court  of  Appeal  (2),  two  of  the  learned  judges  consider- 
ed that  both  articles  applied,  or  rather,  if  T  correctly 
understand  the  opinions  expressed  that  either  article  15 
or  article  21  was  sufficient ;  while  two  judujes  held  the 
Acts  to  be  ultra  vires. 

It  is  remarked  by  one  of  the  learned  judges  who  held 
the  Acts  to  be  valid  that  the  defendants,  when  before  the 
Court  of  Appeal,  confined  their  attack  to  the  Act  of  1870, 
but  the  Act  of  1807  was,  in  his  opinion,  material  to  be 
considered  as  showing  the  character  of  tli(>  le<;islat'.>n.  I 
also  am  of  opinion  that  the  Act  of  1867  cannot  be  left 
out  of  the  discussion.  It  is  in  reality  upon  that  Act  that 
the  objection  is  founded,  because  tiie  Act  of  1870  pur- 
ports to  vest  in  Her  Majesty  whr.teve."  the  Act  of  1867 
vested  in  the  corporate  body  ealietl  th?  trustees  of  the 
Bank  of  Upper  Canada,  and  thereioie  uidess  the  earlier 
Act  was  valid  the  later  one  had  nothing  to  operate  on. 

1  am  unconvinceu  by  the  arguments  advanced  to  briog 
the  legislation  within  article  15.  The  trustees  were  not 
carrying  on  the  business  of  banking,  they  were  merely 
administering  the  assets  of  an  insolvent  bank  whose 
powers  were  forfeited.  The  incorporation  of  the  trustees 
was  not  the  incorporation  of  a  bank.  And  I  do  not  con- 
sider that  the  legislative  authority  to  make  laws  on  the 
subject  of  banking  or  to  incorporate  banks  so  far  over- 
rides the  power  conferred  expresi-:Iy  upon  the  Provinces 
1''22]  to  make  laws  in  relation  to  propert}'  and  civil 
riidits  in  the  Province  as  to  carry  with  it  the  pow«^r  to 
establish  a  mode  of  dealing  with  real  estate  when  a 
liank  is  concerned,  or  for  that  matter  with  chattel  pro- 
perty either,  differing  from  the  provincial  system.  There 
is  no  incident  of  banking  that  rerjuires  that  business  to 
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be  put  on  a  different  footing  in  this  particular  from  any 
other  business.  The  judgment  of  the  Judicial  Committee 
in  Bank  of  Toronto  v.  Lambe  (1),  delivered  by  Lord  Hob- 
house,  may  be  usefully  referred  to  as  an  exposition  of 
the  extent  of  this  word  "  banking"  in  article  15. 

I  entirely  agree  with  Mr.  Justice  Burton  and  Mr. 
Justice  Maclennan  in  what  they  said  in  the  Court  of 
Appeal  on  the  subject  of  article  15. 

I  cannot,  however,  adopt  their  conclusion  respecting 
article  21.  The  words  bankruptcy  and  insolvency  in 
that  article,  no  doubt  point  ]»rimarily  to  the  enactment 
of  a  general  bankrupt  or  insolvent  law,  as  was  well  ex- 
plained by  Lord  Selborne  in  delivering  the  judgment  of 
the  Judicial  Committee  in  L' Union  St.  Jacques  de  Mont- 
real V.  Belisle  (2) ;  but,  as  I  think  is  conceded  by  the  same 
judgment,  a  special  Act  for  the  winding-up  of  .e  par 
ticular  company  which  was  insolvent,  and  the  distii- 
bution  of  its  assets,  would  not  be  beyond  the  competency 
of  the  Dominion  Parliament.  It  is  at  least  doubtful  if  a 
Provincial  Legislature  could  pass  an  Act  of  the  kind 
without  transgressing  the  limits  of  its  authority,  but  that 
point  does  not  now  require  to  be  definitely  decided.  It 
is  easy  to  imagine  cases  arising  in  connection  with  bank- 
ruptcy proceedings  under  a  general  law  where  special 
legislation  would  be  required,  such  for  instance  as  the 
necessity  for  curing  some  irregularity  so  as  to  validate  or 
remove  doubts  as  to  titles  taken  under  the  proceeding's. 
There  must  be  power  to  do  this  in  one  legislature  or  the 
[533]  other,and  1  takeitto  be  obvious  that  the  power  would 
be  in  the  Dominion  Legislature  alone.  Such  legislation 
would  be,  like  that  now  under  consideration,  special 
legislation  addressed  to  an  individual  case,  but  it  would 
not  on  that  account  be  ultra  vires.     That  seems  to  have 


(1)  12  App. 
4,  p.  7. 


Cas,  675  ;  ante,  vol. 


(2)  L.  R.  6  P.  C.  31 ;   ante,  vol. 
1,  p.  6.1. 
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been  the  view  ot'the  Provincial  Legislature  when, at  itafirst 
session,  which  was  early  in  1868,  inpas^singa  registry  Act 
for  the  Province  (l),it  made  an  exceptional  provision  for 
the  registration  of  the  assignment,  declaring  that : — 

"  It  shall  not  be  necessary  to  register  in  full  the  deed 
of  assignment  from  the  Bank  of  Upper  Canada  to  Thomas 
C.  Street,  etc.,  bearing  date  the  12th  day  of  November, 
A.D.  18G6,  and  confirmed  by  the  Act  of  the  Parliament 
of  Canada  passed  in  the  31st  year  of  Her  Majesty's  reign, 
.  .  .  chapter  17,  which  shall  be  deemed  validly  regis- 
teied  in  any  county  or  city  if  registered  in  the  manner 
provided  in  and  by  the  said  Act,  or  by  a  declaration  under 
the  corporate  seal  of  the  trustees  of  the  Banlc  of  Upper 
Canada  in  the  form  following." 

The  forms  given  in  botli  Acts  conta'-n  the  express  state- 
ment that  the  lands  are  held  by  the  trustees  as  a  oor- 
poriition  under  the  Donnnion  Act. 

Purchasers  of  lands  fioni  the  trustees  in  the  interval 
between  March,  1868,  when  the  provincial  regi.stry  Act 
became  law,  and  May,  1870,  when  the  unsold  lands  were 
vested  in  the  Crown,  took  their  titles  on  the  faith  of  this 
provincial  recognition  of  the  validity  of  the  Dominion 
Act  of  1867,  thus  recorded  for  their  information  in  the 
registry  books. 

It  is  going  ver}-  fur  to  a.sk  the  courts  to  «ay  at  this 
distance  of  time,  that  the  legislatures  were  both  mis- 
taken and  tiiat  the  title  remained  in  Mr.  .Street  and  the 
four  other  gentlemen  associated  with  him  as  grantees 
under  the  deed  of  assignment. 

Now,  holding,  as  I  think  it  is  imperative  upon  us  to 
hold,  that  it  was  within  the  authority  of  the  bominion 
[524]  Parliament  to  legislate  in  relation  to  the  winding 
up  of  the  affairs  of  this  insolvent  bank,  whose  powers 
had  been  forfeited,  although  the  corporation  was  not  ex- 
tinct— Brooke  v.  Hunk  of  Upper  Caimda  (2) — we  virtu- 
ally decide  the  whole  controversy. 

(1)  31  Vict.  c.  20,  8.  5.").    (2)  4  Pr.  Rep.  162  ;  10  Grant  249  ;  17  Grant  .''01. 
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The   right  to    legislate   concerning   bankruptcy    and 

insolvency  includes  the  power  to  make  a  statutory  cod- 

Thk  Qdkkn    ^^y^^^^  o^   ^^6   estate  to  the  person   charged  with  the 

—  administration  of  it.     That  is  so  in  every  .system  which 

—  '    '  the  Parliament  may  be  supposed    to  have  had  in  view  in 

passing  the  Act  of  1867.  (1)  It  was  so  under  the  In- 
solvent  Act  of  1864,  w  hich  was  then  in  force  in  Ontario 
and  Quebec.  It  was  so  under  the  Insolvent  Acts  of  1869 
and  1875  subsequently  passed  by  the  Dominion  Parlia- 
ment. It  was  not  under  any  misapprehension  in  this 
l^articular  that  the  Provincial  Parliament  recognised  the 
title  of  the  corporate  trustees. 

The  Act  of  1870  must  be  judged  on  the  same  principle 
as  the  Act  of  1867.  It  altered  in  some  respects  the 
scheme  of  the  earlier  Act  for  the  winding-up  of  the 
affairs  of  the  bank,  but  it  still  had  that  purpose  in  view. 
It  is  described  in  the  title  of  another  Act  to  which  I  am 
about  to  allude,  as  "  lespecting  the  settlement  of  the 
affairs  of  the  Bank  of  Upper  Canada."  The  administration 
of  the  estate  was  taken  from  the  trustees  and  committed 
to  the  Governor  in  Council,  and  the  estate  itself  was 
vested  in  Her  Majesty,  which  measure  was  followed  in 
the  next  year  (2)  b}'  the  appropriation  of  i§2oO,000  to 
pay  off  clanns  on  tlie  bank  in  anticipation  of  the  realiza- 
tion of  tlie  assets.  It  is  not  for  us  to  criticize  the  mode 
in  which  the  legislature  exercises  its  powers,  and  once 
we  reach  the  conclusion  that  the  authority  to  make  laws 
in  relation  to  bankruptcy  and  insolvency  brought  the 
[525]  affairs  of  tr  j  bank,  or,  more  {(roperly,  the  windinjf- 
up  of  those  affairs,  within  the  scope  of  that  authority, 
there  no  longer  remains  any  reason  for  denying  the 
validity  of  the  statutory  conveyance. 

On  the  question  of  the  liability  of  the  lands  vested  in 
Her  Majesty  to  taxation  I  have  nothing  new  to  advance. 


(1)  31  Vict.  c.  17.  8.  :^,  sub-8.  22. 


(2)  34  Vict.  c.  8. 
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I  >ee  no  tenable  ground  for  distinguishing  them   from 
Crown  lands  in  general. 
I  agree  that  we  should  dismiss  the  appeal. 


Judgments  in  Ontario  Court  or  Appeai,. 
[hUported  17  A  pp.  Rep.  421.] 
Haoarty,  C.  J.: — 

I  think  it  waa  within  the  power  of  the  Dominion  Parliament  to 
pB88  any  Act  in  substance  to  facilitate  the  winding  up  or  aettlementof 
the  alFairs  of  an  insolvent  bank. 

When  the  two  Acts  in  question  were  passed,  tliere  was  no  general 
wiuding-ui)  Act  in  existence,  and  I  consider  they  fell  clearly  within 
the  general  subject  of  "  banking,  incorporation  of  banks,  and  the 
iflsue  of  paper  money." 

The  subject  of  "  bankruptcy  and  insolvency "  may  be  also 
referred  to. 

The  91st  sect,  of  the  British  North  America  Act  declares  that  the 
exclusive  jurisdiction  of  Parliament  extends  to  all  matters  coming 
withhi  the  cLusses  of  subjects  next  hereinafter  enumerated. 

I  am  unable  to  understand  how  any  legislation  as  to  the  adminis- 
tration of  the  assets  of  a  suspended  bank—  their  collection  and  dis- 
tribution—the i)ayraent  of  creditors  and  provisions  as  to  shareholders 
[427j  etc.,  etc.,  must  not  be  held  to  be  within  such  jurisdiction,  and 
necessarily  outside  tha  jurisdiction  of  a  Provincial  Legislature. 

The  first  Act  of  18<)7  confirmed  the  trust  deed,  stating  it  to  have 
been  executed  while  the  charter  was  in  full  force,  adding  several 
provisions  to  it  (such  as  sect.  6,  sub-sect.  1),  to  carry  on  or  continue 
30  much  of  the  operations  of  the  bank  as  may  be  necessary  for  the 
beneficial  winding  up  of  the  same  and  with  power  to  use  the  bank's 
name  when  necessary  for  the  winding  up  ;  (sub-sect,  o)  no  dividend 
t<'  be  paid  to  creditors  till  sanctioned  by  the  (iovernor  in  Council. 

Power  is  also  given  to  the  Cioveruor  in  Council  to  nominate  trus- 
tees in  certain  cases. 

Sub-sect.  10  reserves  the  rights  of  the  Crown  against  the  bank, 
or  against  trustees,  or  tlie  estate,  or  the  shareholders,  and  the 
shareholders'  liabilities  are  to  be  unatl'ected. 

The  Act  of  1870  recites  the  insolvency  of  the  bank,  and  that  in 
the  interest  of  the  Dominion,  which  was  by  far  the  largest  creditor 
of  the  bank,  and  of  all  parties  concerned,  provision  should  be 
made  for  a  more  speedy  disposal  of  the  prt^perty,  and  for  making 
a  fair  and  equitable  adjustment  and  settlement  of  the  claims  of 
creditors,  and  then  the  assets  are  transferred  to  Her  Majesty,  to  be 
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administered  under  the  Governor  in  Council,  who  is  empowered  to 
make  any  abatement  in  the  claim  of  the  Dominion. 

The  Act  of  1871  (34  Vict.  c.  8),  allowed  an  appropriation  ,. 
$260,000  to  pay  off  claims  on  the  bank,  settled  and  adjusted  under 
sect.  4  of  the  .Act  of  1870. 

As  already  noticed  therj  was  no  general  winding-ur;  Act  in  exis- 
tence. 

In  the  same  session  a  general  banking  Act  was  passed  :  (34  Vict, 
c.  fi).  Sect.  57  declarer  that  any  .suspension  of  specie  payments  for 
90  days  constitutes  a  bank  insolvent,  and  operates  as  a  forfeiture  of 
the  charter  as  to  the  issue  of  notes  and  the  carryijig  on  of  other 
banking  operations,  the  charter  remaining  in  force  only  for  the 
purpose  of  enabling  the  directors,  nr  assignee,  or  other  legal  autho- 
[428]  rity  (if  any  be  appointed  in  such  manner  as  may  by  law  be 
provided),  to  make  cal's  and  wind  uj)  the  business. 

Sect.  70  provided  that  the  bank  should  be  subject  to  such  pro- 
visions of  any  general  or  special  winding-up  Act  to  be  passed  by 
Parliament,  as  may  bo  declared  to  apply  to  banks,  and  no  special 
Act  which  Parliament  may  doem  it  right  to  pass  for  winding  up  the 
affairs  of  the  bank  in  chsb  of  'ts  insolvency,  shall  be  deemed  an  in- 
fringement of  its  rights  or  j)rivik'ges  conferred  by  its  charter. 

The  first  winding-up  Act,  45  Vict,  c.  23  (D.)  1882,  is  declared 
applicable  to  banks  "  which  are  insolvont  or  in  process  of  being 
wound  up  either  under  a  general  or  a  special  Act  " 

1  refer  to  this  later  legislation  merely  to  shew  the  apparent  under- 
standing of  Parliament  as  to  its  powers  to  legislate  as  to  insolvent 
banks. 

I  consider  the  legislation  as  regards  the  Bank  of  Upper  Canada 
to  be  in  the  nature  of  special  winding-up  process,  and  that  such 
legislation  was  intra  vires,  and  ranging  under  the  head  of  "  banking 
and  incorporation  of  banks,"  and  that  it  was  ultra  vires  of  any  Pro- 
vincial Legislature. 

it  perhaps  may  be  objected  that  such  special  legislation  may  be 
faulty.  I  hardly  see  this,  where  the  special  legislation  is  in  reference 
to  settling  the  affairs  of  an  institution  wholly  the  creation  of  Parlia- 
ment, and  wholly  outside  the  creative  powers  of  the  Provinces. 

The  distribution  of  its  assets — the  peculiar  liabilities  of  share- 
holders — the  large  claims  of  the  general  government — the  advance- 
ment of  moneys  by  Parliament  to  assist  the  liquidation — the  power 
given  to  the  Governor-General  in  Council  to  remit  or  vary  the 
government  claim — all  point  to  the  subject  of  "  banking  "  as  clearly 
as  if  it  had  not  become  unable  to  meet  its  engagements. 
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In  1868,  the  year  after  the  first  statute,  the  Ontario  registry  law, 
31  Vict.,  c.  20,  sect.  55  (()),  permits  the  registration  <>f  the  deed  to 
the  trustees  of  the  suspended  Bank  of  Upper  Canada,  confirmed  by 
the  Act  of  the  Parliament  of  Canada,  31  Vict.  c.  17,  and  gives 
[429]  a  form  for  registering  shortly  stating  the  assignment,  and  that 
the  trustees  held  as  a  corporation  under  the  Act  of  the  Dominion. 

As  a  matter  of  "banking  and  incorporation  of  banks,"  and  also 
as  a  matter  of  "  bankruptcy  and  insolvency,"  I  am  of  opinion  that 
the  legislation  was  within  the  exclusive  powers  of  the  Dominion 
Parliiunent. 

On  the  other  points  of  the  cise  I  agree  with  the  opinion  of  my 
brother  Osier. 

Burton,  J.  A. : — 

The  point  mainly  insisted  upon  in  the  argument  in  this  Court  was 
that  the  Act  of  the  Dominion  Parliament  transferring  tht?  lands  in 
question  from  the  trustees,  in  whom  they  had  been  vested  under 
the  assignment  made  by  the  Bank  of  Upper  Canada  for  the  benefit 
of  creditors,  was  within  the  competency  of  that  Parliament. 

That  legislation,  it  will  be  seen,  took  place  very  shortly  after  the 
confederation  Act,  and  be''ore  those  portions  of  that  Act  which 
relate  to  the  distribution  of  legislative  powers  had  received  the  con- 
sideration and  attention  which  liave  subsequently  been  bestowed 
upon  them.  The  question  is  undoubtedly  of  importance,  not 
because  a  large  amount  of  property  has  been  sold  and  disposed  of 
under  the  provisions  of  the  Act,  as  no  inconvenience  is  likely  to 
result  to  purchasers,  whatever  may  be  the  decision — partly  by  lapse 
of  time  and  the  titles  being  quieted  by  the  Statute  of  Limitations, 
and  partly  by  the  fact  that  there  is  no  one  to  initiate  proceedings 
agjiinst  them,  buc  on  the  further  ground  that  no  doubt  can  exist 
that  the  government  and  legislature  having  power  to  deal  with 
the  question  would,  if  necessary,  pass  such  validating  Acts  as  would 
confirm  all  such  titles — but  it  is  of  the  utmost  importance  that  the 
lines  of  demarcation  between  the  powers  of  the  respective  legisla- 
tures should  be  strictly  drawn  and  defined. 

Let  us  see  then  how  matters  stood  at  the  time  when  the  con- 
federation Act  came  into  operation. 

[430]  The  bank,  which  had  been  in  existence  since  1819,  had  its 
charter  renewed  by  an  Act  of  the  late  Province  of  Canada,  in  1856, 
which  charter  was  to  continue  in  force  until  1870,  its  chief  place  or 
seat  of  business  being  at  the  city  of  Toronto. 

It  was  inter  alia  provided  by  the  charter  that  a  suspension  for  60 
dayg  of  payment  on  demand  in  specie  of  the  notes  or  bills  of  the 
bank  should  operate  as  and  be  a  forfeiture  of  its  charter. 
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The  bank  Huspunded  payment  on  the  18th  of  September,  ISW, 
and,  within  the  60  days  allowed  by  the  charter  for  resumption, 
made  an  aaaignment  for  the  benefit  of  creditors,  and  this  assign- 
ment, so  far  as  it  could  be  continued,  was  confirmed  at  a  special 
gener.il  meeting  of  shareholders. 

The  deed  contains  a  recital  of  the  bank  being  unable  at  present 
to  meet  their  circulation  and  deposits,  as  well  as  their  other  indubt 
edness,  in  3{)ecie,  although  possessed  ot  assets  more  than  sufficient 
to  pay  iill  their  liabilities,  if  properly  managed  and  applied,  and 
was  acted  upon  by  the  trustees  named  in  it,  and  was  being  carried 
out  at  thu  tiiuo  of  confederation,  and  if  that  deed  offended  against 
any  of  the  provisions  of  the  Act  then  in  foice  in  Upper  Canada 
respecting  fraudulent  preferences  by  persons  in  insolvent  circum- 
stances, it  could  have  been  impeached  by  any  creditor  of  the  bank, 
and  I  apprehend  that  after  confodeiation,  that  Act  which  still 
remained,  and  has  subsequently  been  re-enacted  with  amendments, 
in  force  in  Ontario,  would  have  been  the  Act  by  which  its  validity 
or  invalidity  would  have  been  ascertained — there  being  no  law  of 
baiikruptcy  or  insolvency  then  in  f(jrce  relating  to  banks. 

This  then  l^eing  the  state  of  affairs,  the  Dominion  Parliament  un 
the  2lst  Deceniber,  18fi7,  passed  an  Act,  which,  after  reciting  these 
factd,  prucooded  : 

First,  to  oontirm  this  deed  of  assignment ;  then  to  make  the 
trusteoa  named  in  it  a  body  corporate,  and  to  vest  the  property  in 
them . 

1 431]  It  then  provided,  that  contrary  to  the  law  tlien  prevailing; 
in  Ontario,  it  should  not  be  necessary  to  register  the  deed,  but  it 
should  be  valid  without  registration,  and  if  the  trustees  elected  to 
register,  ;hey  might  do  so  in  a  certain  form,  and  then  proceeded  to 
provitle  for  the  appointment  of  trustees  from  time  to  time. 

J'hen  followed  certain  special  pi'ovisions,  and  the  Act  provided 
that  where  these  provisions  conflicted  with  any  provision  in  the 
original  deed,  effect  should  be  given  to  the  former.  It  is  not  per- 
haps very  easy  to  understand  what  the  first  of  these  provisions 
meant — seeing  that  the  right  of  the  bank  to  cany  on  the  operations 
of  the  bank  had  censed  m  18(50,  and  the  provisions  in  the  deed 
were  ample  to  allow  the  trustees  to  ex  end  the  time  for  payment 
of  any  debts  due  to  the  bank. 

Tlien  they  were  ;vuthorized  in  the  name  of  the  bank  to  execute 
deeds,  recei])t8,  and  other  documents. 

Most  of  the  other  provisinns  do  not  .stem  to  me  to  be  material, 
but  by  flie  fourteenth  provision  the  rights  of  the  creditors  and 
shaiehniders  ;ire  interfered  with  t  >  a  serious  extent. 
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The  '>t'i!?inHl  charter  of  the  Vwnk  nmrle  no  [>rovisioii  for  wiudint;  ^ggj^ 

up  the  affairw  <>f  rho  b^nk  by  ai»  assii^nnieut,  and  so  far  as  tliis  A(rt  -■^    • 

sai'phe'l    thnt  rleticiency  by  coiitirniins  the    act  of  the  board    in  ^  ^ 

inakini<  it,    I   apprehend  that  the  Domitiion   Parlian)ent  was  the  Thk  Qcrbn. 

proper  body  to  pass  that  lei^islation,  and  this  Act  therefore  does  (j~~a 

not  -teein  to  tne  to  be  open  to  pbjection.  Ontario. 

On  tht;  I2lh  of  May,  187<>, — that  ia  tn  say  about  four  months  nfter  Burton,  J.  A. 
the  !)ank  charter  wjuld,  if  there  had  been  no  preTious  forf<Mtiue,  """ 

have  expired  by  efHuxion  of  time, — the  Dominion  Parii^iaent 
passed  an  Act,  33  Vici.,c.  40,  containin*^  a  recital  somewhat  at 
variance  with  that  made  in  the  deed  of  a8sii;iimeMt.  that  the  assets 
were  ample,  if  properly  managed,  to  pay  all  the  liabilities,  viz :  declar- 
ing thatthey  are  wholly  insuflicient  to  meetthe  liabilitieaof  thebank  ; 
fuid  then  pvf)ceoded  to  transfer  and  vest  in  Her  Majesty,  from  the 
[4!i2J  1st  of  August  then  next,  all  the  assets  and  property  of  the 
bank  held  and  possessed  by  the  trustees  under  the  deed  in  (|ues- 
tion,  or  acijuired  by  themsub3e<|Uently.  and  all  the  ])owers,  auttmri- 
ties,  rights  and  immunities  vested  in  or  conferred  on  the  trustees 
were  tran.sforred  to  the  (Jovenior  in  Council,  and  many  of  the  sec- 
tions of  the  previius  Act  were  repealed,  and  the  (xovernor  in 
Council  was  empowered  to  sell  and  dispose  of  the  property,  estate, 
atid  elt'ects  thereby  vested  in  Her  Majesty,  eirher  generally  or  to 
creditors  in  satisfaction  of  their  claims,  and  generally  to  compro- 
mise and  adjust  all  claims  due  to  or  payable  by  the  bank. 

The  obligation  to  publi.sh  a  balance  sheet  was  annulled,  and 
power  was  given  to  convey  the  property  without  affixing  the  great 
seal  or  any  seal. 

If  this  legislatioti  is  intra  vires,  it  is  claimed  to  Oe.so  either  under 
sub-sect.  If),  or  sub-sect.  I'l  of  sect.  01  of  the  British  North 
America  Act.  The  Court  below,  in  holding  that  it  w;is  intra  vires, 
placed  their  decision  upon  the  latter  of  these,  which  relates  to 
bankruptcy  and  insolvency.  With  the  very  greatest  respect  I  am 
unable  to  .see  how  it  is  warranted  under  either. 

At  the  time  of  the  passing  of  the  later  .\ct  the  charter  had  abso- 
lutely expired. 

The  laws  which  the  Dominion  has  power  to  pass  under  sub-sect. 
15  were  laws  relating  to  "  banking,  the  incorporation  of  banks  and 
the  issue  of  paper  money.'' 

The  tirst  and  third  of  these,  it  is  hardly  necessary  to  say,  can 
have  :  o  possible  application  or  relevancy,  and  although  it  may  be 
conceded  that  the  Dominion  had  the  power  to  re-grant  a  charter  to 
this  defunct  institution,  it  had  not  the  remotest  idea  of  doing  so. 
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Then  as  t<»  the  others — lawB  relating  to  "  bankruptcy  and  insol- 
vency " 

I  do  not  enter  into  the  question,  somewhat  discussed  at  the  bar, 
as  to  whether  the  power  given  being  general,  the  Dominion  Parlia- 
t'lent  instead  of  passing  a  general  law  dealing  with  the  subject  of 
;iie  administration  of  estates  of  persons  who  may  bee  >nie  bankrupt 
I VAS]  or  insolvent,  according  to  certain  rules  and  definitions,  in- 
cluding, as  was  remarked  in  L' Union  Si.  Jacq^ies  de  Montreal  v. 
iklide  (1),  '■  the  conditions  in  which  that  law  is  to  be  brought  into 
operation,  and  the  effect  of  its  operati«m  "  were  em|»owerod  to  pass 
a  law  affecting  (»nly  ii  particular  tirm  who  were  in  embarrassed  or 
insolvent  circumstances  iind  making  a  special  bankruptcy  law 
applicable  to  that  p;trticular  tinu.  It  \i  not  necessary  to  specula  e 
upon  that  (juestion,  as  it  is  sufficient  to  say  that  such  a  contingency 
is  to  the  utmost  degree  improbable,  and  no  such  legislation  has 
been  attempted  in  the  present  case. 

There  was  no  general  law,  either  at  the  time  of  the  assignment, 
or  at  t!)e  time  of  the  j^assing  of  the  Act,  relating  t'>  b;ink!uptcy  or 
insolvency,  and  the  bank  being  in  embiirra>8ed  circumstmces 
claimed  to  have  the  right,  at  coniuion  law,  to  make  an  assignment, 
being  restricted,  as  they  supposed,  rightly  or  wrongly,  only  by  the 
provision  of  the  Act  to  which  I  havt^  referred,  prohibiting  any  such 
assignment  if  it  ct)ntained  any  preferences  of  one  creditor  ')ver 
another. 

That  assignment  wa.s  made,  and  that  was  what  was  dealt  with  by 
Parliament  in  the  Act  of  1870. 

If  that  Act  1)6  valid,  I  can  imagine  no  case  in  which  similar  legifs- 
lati(m  wouM  not  be  justified  in  the  case  of  any  partnership  or  firm 
or  individual  who  have  or  has  made  an  assignment  for  the  benefit 
of  their  or  his  creditors.  The  fact  that  the  embarrassed  debtors 
happened  to  be  a  bank  and  the  Dominion  the  largest  creditor,  can- 
not in  my  view  make  any  difference  under  the  circumstances  which 
T  have  mentioned. 

The  property  was  transferred  to  trustees  by  an  assignment  made 
voluntarily.  The  validity  of  that  assignment,  in  the  absence  of  a 
bankruptcy  law,  h;<d  to  be  governed  by  the  laws  in  force  in  the 
Province,  being  a  question  falling  within  the  subject  of  property 
and  civil  rights,  and  not  under  any  of  the  raatttsrs  mentioned  in 
sect.  91.  As  remarked  by  Mr.  Blake,  in  a  case  recently  before 
[434]  this  court,  neither  the  general  nor  the  lt)cal  legislature  can 
attract  to  "  itself  a  jurisdiction  in  mivtters  a.%sigued  exclusively  to 

(1)  Ii.  R.  6  P.  C.  31 ;  ante,  vol.  1,  p.  63. 
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the  other  power  by  the  <levice  of,  in  one  caHe,  enlark;ing,  or,  in  the 
other,  restricting  the  geographical  area  or  conditi<^»n8  in  re8i)ect  of 
which  it  proposes  to  legislate." 

Ml-    liisticp  Street  in  his   judgment   says:  "  the  Act  seems  to 
contain  the  essential  elements  of  insolvency  legislation — it  recites 
the  insolvency,  vests  the  estate  of  the  insolvent  in  the  Crown  as 
trustee  for  the  creditors,  and  provides  for  tlie  realization  thereof  in  Burton,  J.  A 
order  that  the  debts  may  be  paid."  "^ 

I  quite  agree  with  my  learned  lirother,  that  if  the  cas»'  f;ills  witliin 
the  category  of  bankru{)tcy  and  insolven  y,  the  Dominion  Parlia- 
ment can  alone  deal  with  it.  The  divergence  of  our  views  arises 
from  my  regarding  this  as  not  a  case  of  that  kind  at  all. 

I  pointed  out  in  the  case  of  Eihjar  v.  The  Central  Bank  (1),  the 
distinction  which,  in  my  opinion,  existed  between  that  class  of 
legislation,  and  legi.-'latioii  having  for  its  object  the  securing  of  an 
equal  distribution  of  the  asaets  of  a  debtor  in  insolvent  circum- 
stancea,  where  no  bankruptcy  law  existed. 

Although  there  was  a  difference  of  opinion  in  this  court  as  to  the 
eflfeot  of  some  of  the  clauses  introduced  by  amendment  to  chapter 
118  of  the  Revised  Statutes  of  Ontario,  1877,  being  the  Act  respect- 
ing the  fraudulent  preference  of  creditors  by  persons  in  insolvent 
circumstances,  we  were  unanimous  in  holdnig  that  the  Act  itself,  as 
originally  passed,  was  within  the  exclusive  jurisdiction  of  the  Legis- 
lature of  the  Provirice,  as  1  think  anj'  legislation  in  reference  to 
this  assignment  of  the  bank— with  the  sole  exception  to  which  i 
have  referred,  of  the  power  to  validate  the  act  of  the  b(jard  in 
making  it — was  within  the  exclusive  legislation  of  the  Province. 
If,  for  instance,  it  offended  against  any  of  the  j>rovisions  of  cliapter 
118,  that  Provuicial  Legislature,  and  that  alone,  could  validati-  it. 

Whilst  i  am  free  to  admit  that  the  Dominion  Parliament  might, 
by  a  bankrujitcy  or  winding-up  Act,  havedeclared  tha'  such  lui  assign- 
[435]  ment  was  an  act  of  bankruptcy,  under  whicli  a  court  nl  its 
creation  might  have  proceeded  to  declare  it  liable  to  compulsory 
liquidation — they  have  not  attempted  to  do  so  :  on  the  contrary 
they  have  assumed  to  validate  and  confirm  that  a3signmei)t,  have 
incorporated  the  trustees,  and  then  by  a  subsequent  enactment 
have  assumed  to  transfer  the  property  so  vested  under  the  deed,  to 
Her  Majesty,  or  in  other  words  \o  the  Dominion  authorities.  They 
have  first  interfered  with  the  rights  and  remedies  of  the  creditors 
against  the  trustees  individually  by  giving  them  a  corporate  exist- 
ence, and  then  by  vesting  the  lands  conveyed  to  them  by  the  deed 


(1)  15  App.  Rep.  16H  ;  ante.  v.l.  4,  p.  499. 
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ill  flio  .S(iVoitM!.'ii.  ;i;,'iiiiiHt  wlidni     the  hctU'r  ()|iinii)ii  would  nueui  to 
l)H     thw  trnstH  cuuM  not  ho  (Miforccd. 


Htif  tlu-  legiHliitioii  lias  iiii  e<iiiiiL'ftii>n  witli  hniikriiptcy  and  iiisol- 
Thb  i^KBN.    y,,n,.y    ^i^  these  terniH  hiv  mulerstnod. 

•^    A..,  .\  3U(4}ii.'»tioii  has  1)0011   iiiiido  by  duo  uf  my  louniod  hrothors  that 

■        tho  I'.isi'  limy  hv  i^ovcrnod  \)y  tho  dt'ciaiDH  of  the  Privy  Council   in 

B^r^,on,  J  A.  /)«)/>;,■  ,•  Tlh  TetiipuraUtii:^  lloiiril.  (\)  The  [xiint  was  ik  t  argued, 
aivl  1  think  it  will  lio  found  to  have  no  application.  It  may  he 
concedod  at  once  that  neitliortho  Prc'vim-e  of  Ontario  nor  Quebec, 
nor  both  comljined,  could,  if  the  liank  had  existed  after  confedera- 
tion, have  passed  any  U'l^i.slatioii  the  etleet  of  which  \V(»ulil  be  to 
modify  or  repeal  the  [irovinicUK  i,i  the  i  uiik's  charter. 

The  powers  confrrred  liy  the  iSritiwh  Nnrtli  America  A'it  upon 
the  I'rovincial  LeLjislatureH  of  (^ntnrio  .uid  Qiiuiiec,  ro  repeal  ami 
alter  the  statutes  of  the  old  Province  i>f  Caiuida,  are  made  precisely 
cc-extensive  wiih  the  powers  of  direct  lej»islation  with  whii.'h  these 
bodies  are  invested  l-y  the  other  clauses  I'f  that  Act. 

The  Province  having;  mo  [lowor  to  charter  banks,  can  iuive  no 
•  power  to  interfere  with  chai'.  ers  i^rauce'l  by  tlio  former  Piovince,  but 

the  bankfand  for  this  ii.irpose  it  is  immaterial  whether  it  was  before 
or  since  confederatiim)  made  an  assi'_'nm<Mit  for  the  benefit  of 
creditors.  How  far  the  board,  with  the  authority  of  a  majority  of 
the  ahareholders,  could  letjaliy  umke  such  an  assi<j;nment  has  been 
[4.'.I*)]  much  discussed,  more  especially  in  the  courts  of  tlie  United 
Status,  but  as  the  Dominion  Purlianient  mij^'ht  have  provided  for 
this  in  the  orii,'inal  charte-,  they  could.  1  think,  as  1  have  pointed 
out,  grant  the  power,  o-  contirm  the  act  of  the  V)oard,  as  was  done 
by  the  Act  of  J8(i7  ;  "ii  the  other  hand,  if  that  a.ssigninent  had 
offended  against  the  provisions  of  chapter  118,  the  legislature  of 
the  Prf<vinct'  had  alone  power  to  cure  such  a  defect.  I  (juite  ai^ree 
that  their  having  validati.-d  it,  would  not  stand  in  the  way  of  the 
Dominion  Parliament  ateppiog  in  and  declaring  it  an  act  of  l)ank- 
ruptcy  ;  but  the  legisinture  h  .ving  to  deal  with  property  and  civil 
rights  could  alone  transfc-r  A\e  property  from  one  set  of  trustees  to 
another. 

For  these  reasons  1  am  of  opiiron  that  this  legislation  was  ultra 
vires. 

[The  remainder  of  the  judgment  is  omitted  as  not  bearing  on  the 
constitutional  question.] 


(1)  7  App.  Ofts.  13f):  ante,  v.»l,  I,  p.  351. 
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UflLKK,  .).  A.  :  -- 

Thi^  idaintiff's  caw!  ia  :  (I)  that  rts  ayainht  the  Cruwn,  the  land 
w!i!.  nut  iiBBi'Hmible,  and  tlion-fore,  that  the  tax  sale  is  void  :  (2) 
that  evon  if  tlic  taxt'H  wer»j  lawfully  iuiposfd,  thf  !<ale  was  brou^'ht  THtC^CKitN. 
about  by  AndtMson  hiiusolf  in  fraud  of  tho  Crown  in  order  to  defeat 
bin  niort<jaj<e,  and  that  his  wife,  Kniily  Anderson,  in  whose  favour 
the  defendant  (j)iiirt  executed  a  declaration  of  trust,  is  really  his 
ru'iuitiee,  and  thai  lie  is  still  the  beneHoinl  owner,  subject  to  the 
iiim  t<^a!/e. 

As  far  as  1  aui  concerned,  i  think  the  ease  turns  upon  thf  first 
point,  in  answer  to  which  the  ilefendanls  alleue  :  (1)  thiir,  the 
Dominion  Statute  of  1870,  vostini'  the  land  in  the  Crown,  was  and 
is  ultiM  vires  tiie  Parliament,  so  that  the  Crown,  havini^'  acquired  no 
title  fiom  the  bank,  and  having  none  vnider  the  Act,  could  confer 
none  upon  Anderson,  the  result  being  that  the  land,  as  land  already 
granted,  always  remained  taxable  ;  (2)  that  even  assuniini,'  the 
Crown's  title  j^ood  under  the  Act  of  1870,  yet  that  hind  so  acipiired 
ui'  held  as  mortgaj^ee,  following  a  subsequent  grant,  beins;  held 
merely  as  trustee  for  creditors  of  the  Vmnk,  and  not  as  ordinary  pub- 
He  lauds  of  the  Crown  are  held,  were  and  are  taxable  under  the 
Assessment  Act  as  lands  of  private  persons  are  taxable. 

riit!  first  question  then  is  as  to  the  title  under  which  the  Crown 
conveyed  to  Anderson. 

|4.'{0]  The  Bank  of  Upper  Canada  was  incorporated  by  the 
Act  5f>  Geo.  III.,  c.  24,  and  the  various  Acts  relating  to  it  were 
afterwards  amended  and  consolidated  by  an  Act  of  the  late  Province 
of  Canada,  passed  in  1856,  being  19  tt  20  Vict.  c.  121.  It  then 
became,  if  it  had  no;  previously  been,  a  corporation  authorized  t<. 
carry  on  a  general  banking  business  throughout  the  old  Provinct.' 
of  Canada,  now  constituting  the  Provuices  of  Ontario  and  QueV)ec, 
and,  as  is  well  known,  its  business  was  so  carried  on,  thtmgh  the 
head  office  was  in  Toronto. 

The  principal  question  involved  in  the  case  is  of  considerable 
importance,  affecting  as  it  does  the  title  to  the  greater  part  of  the 
lands  which  have  been  sold  in  the  course  of  winding-up  the  affairs 
of  the  bank,  and  it  is  Ubcessary  to  refer  l>riefly  to  the  main  jtrnvi- 
sions  of  the  two  Acts  of  the  Dominion  Parliament  under  the  author- 
ity or  assumed  authority  of  which  this  was  df)ne. 

The  first  of  these  is  31  Vict.  c.  17,  passed  Decentber,  1807,  in  the 
first  session  of  the  1st  Parliament,  and  entitled  an  "  Act  for  the 
settlement  of  the  affairs  of  the  Bank  of  Upper  Canada." 

The  preamble  of  this  Act  recites  that  the  bank  on  the  18th  of  Sep- 
tember, 1866,  suspended  specie  payments,  and  aftei-wards,  on  the 
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12th  of  November,  186('.  while  its  charter  and  powers  were  in  full 
force,  made  an  aasignm^'n^,  under  its  corporate  seal,  to  certain  trus- 
tees in  the  deed  named  ;  iha,t  at  a  special  meeting  of  the  shareholders 
the  deed  was  confirmed,  and  that  the  then  trustees  had  requested 
that  the  deed  should  be  confirnn  dand  thv?  trustees  incorporated  unde: 
the  name  of  "  The  Trustees  of  the  Bank  of  Upper  Canada."  The 
first  section  of  the  Act  confirms  the  deed  of  assignment,  which  is  set 
forth  as  a  schedule  to  the  Act.  The  second  incorporates  the  trus- 
tees as  in  the  deed  and  in  the  Act  named  and  appuinted  by  the 
name  above  mentioned,  anil  enacts  that  they  shall  under  that  name 
hr'd  all  the  estate  of  the  bank,  and  have  in  their  corporate  capacity 
all  the  powers  conferred  upon  them  by  the  deed  and  by  the  Act. 
[440]  Sec*:.  4  provides  for  the  appointment  and  nomination  of  the 
trustees.  The  5th  sect,  enacts  that  certain  special  provisions  shall 
be  added  to  those  m  the  deed,  to  which  efiecfc  shi/ll  be  given  when- 
ever they  clash  with  those  in  the  deed.  'I  hose  important  to  he 
noted  are  :  Sub-sect.  1. — The  trustees  shall  have  power  to  cany  on 
or  continue  so  much  of  the  operations  of  the  bank  a^  may  be  neces 
sary  for  the  beneficial  winding  up  of  the  same.  Sub  sect.  d.—To 
do  or  execute,  in  the  name  of  the  bank,  or  otherwise,  all  such  other 
things  as  may  be  necessary  for  the  winding  up  of  the  affairs  of  the 
bank  and  disstributing  its  assets.  Sub-sect.  5. — From  time  to  tiiiu', 
with  the  sanction  of  the  Governor  in  Cuuucil,  to  declare  and  pay 
dividends  to  creditors,  ratably,  and  in  proportion  to  their  respective 
claims.  Sub-sect.  6.  —After  payment  in  full  of  creditors,  to  [lay, 
divide  and  apportion  the  remainder  of  the  assets  among  share- 
holders, in  proportion  to  their  holdings.  Sub-sect.  11 — provides  for 
calling  a  meeting  of  the  shareholders  for  the  purpose  of  appointing 
a  trustee  to  represent  them.  Sub-sect.  12. --At  all  meetinj,s  of 
shareholders,  each  holder  is  entitled  to  one  vote  for  every  share 
standing  in  his  name.  Sub-sect.  IG.-  Nothing  in  the  Act  istoallect 
the  liability  of  shareholders  or  the  rights  of  creditors  against  sl'.are- 
holders  or  the  privilege  of  the  Crown,  or  its  rights  or  reme  lies 
against  the  bank  or  the  shareholders. 

Little  appears  tu  have  been  done  in  winding  up  tlie  bank  under 
this  Act,  and  the  Ac;  of  1870,  33  Vict.  c.  40,  already  referred  to 
was  passed.  The  preamble  recited  that  the  property  and  a.ssets 
vested  by  the  former  Act  in  the  trustees,  were  wholly  iiisurticient 
to  meet  the  liabilities  of  the  bank,  that  but  little  progress  had  been 
made  in  the  settlement  of  its  atiairs,  and  th;^:  it  was  expedient  in 
the  interest  of  the  Dominion,  the  largest  creditor,  and  of  ali  p;ir- 
ties  concerned,  that  provision  aiiould  be  made  for  a  more  speedy 
disposal  of  its  propeity  and  assets,  and  for  making  a  fair  and  equi- 


SirPREMK    COURT   OF  CANADA. 


479 


1891 


C.  A., 
Ontario. 

Osier,  J.  A. 


t;»ble  ji'ljuRtiuent  aii'l  aettlement  of  the  claims  of  all  the  creditors. 
Sect.  1  enacts  tliat  all  the  assets,  etc.,  of  the  bank,  held  by  tl  o 
[441]  tiuatee  oorj (oration  under  the  former  Act,  shall  be  and  ai  e  « '^^ 

thereby  veatel  iu  Her  Maje.sty  f<»r  the  Dominion  of  Canada,  ainl    TheQckkn. 
th«j  purposes  of  the  Act,  upon  and  after  the  1st  of  Augu.'tt,  1871' 
subject  to  the  charge*,  incumbrances  and  equities  to  which  they  are 
then  subject. 

Sect.  2.^.\11  the  powers,  authorities,  rights,  and  immunities 
vested  in  or  rouferre  I  on  the  trustee  corporation  by  the  fonner  Act 
an  1  schedule,  are  traujferred  to,  conferred  upon,  and  vested  in  the 
(iovernor  in  Council,  and  may  be  exercis^jd  by  or  through  such 
'jfticer  as  may  be  from  time  to  time  appointed,  and  Her  Majesty's 
name  is  to  be  subaiituted  for  that  of  the  trustees ia  all  pend  ng  pro- 
ceedings Sect.  4  of  tlie  fcMiner  Act  as  to  the  appointment  of  trus- 
tees, and  all  the  sub-sections  of  sect.  5.  except  1,  2,  :5,  15  and  lliare 
repealed. 

."^ect.  4.  !  he  Governor  in  Council  has  full  power  to  dispose  of 
and  sell  the  properties  and  estates  vested  in  Her  Majesty  and  the 
Dominion,  and  all  other  crdditors  c.f  the  bank  shall  be  entitled  to 
share  etjually,  pro  lata,  aijd  in  proportion  lothiir  respective  claims 
in  the  estates  ana  properties  of  the  bank  transferred  to  Her 
Majesty,  and  nothing  in  the  Act  is  to  derogate  from  or  impair  any 
autliority  or  power  vested  in  the  trustee  corporation,  and  ilKuv-'by 
transferred  to  and  vested  in  the  Governor  in  i.,ounoil. 

Sect.  6  provides  that  any  surplus  ot  the  assets  is  to  be  divided 
pro  rata  among  the  shareholders. 

1  he  defeniants  contend  that  the  Act  of  1870  is  ultra  vires,  as  an 
ij.fringemeut  upon  that  branch  of  the  powers  of  the  Provincial  Leg- 
islature which  r^dates  to  property  and  civil  rights  :  British  Xorth 
.America  Act,  secL.  y2(13)  ;  whde  the  plaintiff  upholds  its  validity 
under  sect.  91,  eith.^r  an  a'l  Act  coming  within  class  1.5,  relating  tf 
banking  and  the  iiicorpc'ation  of  banks,  or  class  21,  relating  t< 
bankruptcy  and  iniiolvency. 

The  Couf  below  nut  expressing  any  opinion  as  to  its  being  within 
the  former  class,  have  treated  it  as  being  clearly  witl  in  tlio  latter, 
and  I  entirely  concur  in  that  opinion. 

The  defendants  confined  their  attack  to  the  second  Act  only,  th.it 
being  the  Act  which  professes  to  vest  the  property  of  the  bank  in 
Her  Majesty,  but  in  considering  its  objects  and  provisions,  wo  have 
to  look  at  the  Act  of  1807,  as  Ihe  powers  to  be  exercised  under  the 
Act  of  1870  are,  in  the  main,  haviug  regivrd  to  its  object,  tho.se 
winch  were  conferred  upon  the  trustee  corporation  by  the  foriuer, 
atid  it  is  to  be  observed  that  'he  substc .ilial  '{round  of  objection  to 
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tlie  latter  Act.  viz.  :  that  property  is  tliereby  taken  out  of  tiie  hands 
of  one  holder  and  transferred  to  another,  is  equally  applicable  to 
the  earlier,  which  transferred  the  estate  of  the  bank  from  the 
assignee  under  the  assifjnment  of  November,  186(»,  to  and  vested  it 
in  the  trustee  corporation  created  by  the  Act. 

The  9l8t  sect,  of  the  British   North  AmerI<5H    .Act    enacts   that 

Oiler,  J.  A.  the  authority  of  Parliament  shall  extend  to  all  matters  coming 
within  the  classes  of  subjectH  enumerated  in  tha*  section,  and  if  we 
aj>ply  to  the  Act  in  question  the  comprehensive  test  which  has  been 
laid  down  for  ascertaining;  withyi  which  section— 91  or  92 — it  is  to 
be  taken  to  fall,  and  ask  what  is  the  true  nature  aiul  character  of 
the  legislation  thereby  enacted,  the  answer  ai)pears  to  me  to  lie 
upon  the  surface.  The  Act  deals  with  an  insolvent  bank,  and  the 
rights  and  liabilities  of  its  shareholders  ;  it  provides  for  carrying  on 
its  operations  for  a  limited  purpose,  in  the  name  of  the  bank  or 
otherwise,  and  the  object  of  the  whole  is"  the  beneficial  winding  of 
it  up  as  an  insolvent  institution.  In  one  .aspect  it  may  be  said  to 
rest  up(m  the  power  to  legislate  respecting  banking  and  the  iucor 
poration  of  banks  ;  in  another,  upon  that  respecting  bankruptt\v  and 
insolvency,  although  having  regard  to  what  is  undoubtedly  the 
object  of  the  Act  it  may  be  treated  as  coming  wholly  within  the 
latter  subject.  Special  provisions  of  a  nature  analogous  to  those 
fouiul  in  the  Acts  of  1807  and  1870,  might,  I  think,  liave  been 
incorporated  with  each  bank  charter,  without  exceeding  the  legisla- 
tive power  of  Parliament.  This  is  contemplated  by  sect.  70  of  the 
Bank  Act  of  1871,  34  Vicf.  c.  5. 

[44.3]  r  fail  to  see  that  the  mere  assignment  to  trustees  for  the 
benelit  of  creditors  deprives  Parliament  of  the  right  to  legislHte  in 
respect  of  the  bank  as  an  insolvent  institutiori,  or  in  respect  of  the 
trustee  corporation,  by  whose  hand,  -is  it  were,  under  the  authority 
of  Parlian)ent,  the  winding  uj>  had  commenced.  It  has  been  argued 
that  ill!  legislatioti  of  this  nature  must  be  strictly  of  a  general 
character,  like  the  WindiUi;  U'/  Act,  nhich  was  subsetjuently  passert, 
and  I  hut  a  special  Act  dealing  with  a  particular  instituticii  is 
neces.'^arily  invalid. 

In  support  of  this  projxisition,  the  case  o'  L' Union  St.  Jarquiii  dt 
Mnnfri'it'  V.  Be'linlc  (1),  was  cited,  but  is  very  far  from  bearins; 
it  out.  The  point  decided  in  that  case  is,  that  an  Act  of  the  Quebec 
Legislature  for  the  relief  of  a  local  benelit  society,  then  in  a  state 
of  financial  embarrassment  was  intra  vires.  How  far  the  Judicial 
Connnittee  was  from  deciding  that  such  an  Act  as  we  are  now  deal- 

(1)  L.R.  6  P.  C.  31;  ante,  vol,  1,  p.  61^. 
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ing  with  would  be  within  the  competence  of  the  Provincial  Legisla- 
ture may  be  seen  from  the  concluding  passage  of  the  judgment  : — 
"  The  fact  that  this  particular  society  appears  upon  the  face  of  the  ^ 

provincial  Act  to  have  been  in  a  state  of  entbarrassnient,  and  in  Thb  Qchn. 
Buch  a  financial  condition  that  unless  relieved  by  legislation  it  might 
have  been  likely  to  come  to  ruin,  does  not  prove  that  it  was  in  any 
legal  sense  within  the  category  of  insolvency.  And  in  point  of  fact, 
the  whole  tendency  of  the  Act  is  to  kee|»  it  out  of  that  category 
and  not  to  bring  it  into  it.  The  Act  does  not  terminate  the  com- 
pany, it  does  not  propose  a  final  distribution  of  the  assets  upon  the 
footing  of  insolvency  or  bankruptcy — it  does  not  wind  it  up.  On 
the  contrr  ry  it  contemplates  it«  going  on,  and  possibly  at  some 
future  time  recovering  its  prosperity." 

If.  as  I  think,  it  would  not  have  been  within  the  power  of  a 
Provincial  Legislature  to  pa.S8  the  Act  of  1K70,  for  the  reason  that 
it  is  ill  all  essentials  the  very  opposite  of  the  Act  described  in  the 
passage  I  have  (juoted,  it  is  necessarily  an  Act  dealing  with  a  matter 
coming  within  one  or  other  i-f  the  classes  of  subjects  assigned  to 
[444]  Parliament,  and  as  such  is  valid  legislation.  Some  stress  was 
laid  upon  minor  provisions  of  the  Acts,  with  regard  to  the  execu- 
tion and  registration  of  instrnnienf.s,  as  trenching  upon  the  limits 
of  local  powers.  These,  hov/ever,  are  all  incidental  to  the  principal 
purpose  of  the  Act,  and  at  all  events  nothing  has  been  shewn  to 
t\irn  upon  them. 

[The  remainder  of  the  judgment  is  omitted  as  not  bearing  on  the 

constitutional  question.] 

Maclennan,  J.  A.  : — 

I  have  been  unable  to  come  to  the  conclusion  that  the  land  m 
question  was  legally  vested  in  the  Crown  by  the  Acts  of  1867  and 
1870,  relating  to  the  Bank  of  Upper  Canada. 

The  Acta  incorporating  this  bank  were  consolidated  in  1860,  by 
1!*  &  20  Vict.  c.  121.  By  sect.  6  the  chief  place  of  business  was 
fixed  at  Toronto,  but  it  was  authorized  to  open  branches  or  agencies 
in  other  place*  in  the  Province,  that  is  the  old  Province  of  Canada, 
comprising  the  present  Provinces  of  '''ntario  and  Quebec. 

By  sect.  33,  a  suspension  of  specie  payments  for  sixty  days  was 
tij  operate  as  a  forfeiture  of  its  charter,  and  by  sect*  45,  the  Act 
and  any  other  unrepealed  Acts  relating  to  the  bank,  were  to  remain 
in  force  until  the  first  day  of  .January,  1870,  and  from  thence  until 
the  end  of  the  then  next  session  of  the  Parliament  of  the  Province, 
au'i  no  longer. 
80 
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By  sect.  137  of  the  British  North  America  Act,  the  Parliament 
of  Canada  was  substituted  for  the  Parliament  of  the  Province,  for 
the  purpose  of  the  foregoing  section  45. 

The  bank  suspended  specie  payment  on  the  18th  of  September, 
[446]  1866,  and  never  resumed  ;  but  within  sixty  days  afterwards, 
namely  on  the  12th  of  November,  it  made  an  assignment  of  all  its 
property  to  live  trustees,  upon  trust  for  sale  and  realization,  and  the 
payment  of  its  debts,  without  priority  or  preference,  and  in  case  of 
a  surplus  to  pay  the  same  to  the  shareholders.  The  rssignment 
contained  a  provision  for  change  of  trustees,  and  for  the  execution 
of  such  instruments  as  might  be  necessary  to  vest  the  property  in 
the  new  trustees  from  time  to  time. 

f^n  the  21st  of  December,  1867,  Parliament  passed  an  Act,  31  Vict. 
c.  1  ,  recitin,';  the  assignment,  and  that  the  trustees  had  applied  for 
an  .'-  i  Lifirniing  it,  and  incorporating  them  by  the  name  of  "The 
Trustc^'  v(f  the  Bank  of  Upper  Canada."  The  Act  confirmed  the 
assignment,  incorporated  the  trustees  by  the  proposed  name,  and 
authorized  the  corporation  under  that  name  to  hold  all  the  pro- 
perty of  the  bank  and  to  exercise  all  the  powers  given  by  the  deed 
to  the  trustees,  and  also  the  additional  powers  conferred  by  the 
Act. 

Among  the  additional  powers  conferred  were  (I)  to  carry  on  or 
continue  so  much  of  the  operations  of  the  bank  as  might  be 
necessary  for  the  benetici..!  winding  up  thereof  ;  (2)  to  execute  on 
behalf  of  the  bank,  and  in  their  name  as  trustees,  all  instruments 
they  might  think  necessary  ;  and  (3)  to  do,  in  the  name  of  the 
bank  or  otherwise,  all  things  necessary  for  winding  up  the  bank  and 
distributing  the  assets.  The  Act  also  contains  provisions  for  the 
perpetuation  of  the  trustee  corporation,  by  the  election  of  trustees 
t(»  fill  vacancies  by  the  shareholders  of  the  bank. 

On  the  same  day  a  general  banking  Act,  31  Vict.  c.  11,  whs 
passed,  which  extended  the  corporate  powers  of  existing  banks 
over  the  whole  Dominion,  but  otherwise  containing  notliing 
material  to  the  present  question.  On  the  I2th  of  May,  1870,  being 
in  the  first  se.ssion  of  the  Parliament  of  Canada  next  after  the  first  of 
January,  1870,  were  passed  two  Acts,  one  a  general  Act,  33  Vict. 
c.  11,  relating  to  banking,  but  which  contains  nothing  material  to 
[447]  be  considered  here,  and  the  other  33  Vict.  c.  40,  an  Act 
specially  relating  to  tlie  affairs  of  the  Bank  of  Upper  Canada. 

This  Act  recites  the  Act  of  1807  above  referred  to,  that  the  assets 
were  wholly  insufficient  to  meet  the  liabil-ties,  that  little  progress 
had  been  made  in  the  settlement  of  the  affairs  of  the  bank,  that 
the  Dominion  was  the  largest  creditor,  but  had  received  nodividenfl, 
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and  that  it  was  expedient  to  provide  for  the  more  speedy  andequit-  jygi 

able  settlement  of  its  affairs,  and  it  transferred  to  Ker  Majesty,  on  "— "^ 

behalf  of  the  Dominion,  all  the  property  held  and  possessed  by  the  ^  ,._ 
trustees  upon  and  after  the  first  of  August,  1870,  and  declared  that  Tub  Quhen 
no  registration  of  such  transfer  in  any  registry  oftice  nor  any  assign, 
ment,  endorsement  or  transfer  from  the  trustees  should  be  neces. 
aary  to  give  effect  to  it  or  for  any  purpose  relating  thereto.  The 
Act  also  transferred  to  the  Governor  in  Council  all  the  powers 
which  the  Act  of  1867  had  conferred  upon  the  trustees,  so  far  as 
applicable. 

In  the  year  1871,  on  the  14th  of  April,  a  new  banking  Act,  34 
Vict.  c.  5,  was  passed,  which  continued  the  charters  of  a  number 
of  named  banks  for  a  further  period  of  ten  years,  but  no  mention  is 
made  therein  of  the  Bank  of  Upper  Canada,  and  so  far  as  I  have 
been  able  to  discover,  none  of  its  provisions  are  in  any  way  applic- 
able to  that  bank. 

i)n  the  same  day,  however,  an  Act  (34  Vict.  c.  8)  was  passed  to 
amend  the  Act  of  1870,  33  Vict.  c.  40,  bj^  authorizing  the  Govei'n- 
or  in  Council  to  pay  off  claims  against  die  Bank  of  Upper  Canada 
to  an  amount  not  exceeding  $250,000. 

The  foregoing  is  all  th;-  legislation  so  far  as  I  can  perceive  having 
any  bearing  on  the  i)re.sent  case,  with  thy  exception  of  sect.  55  of 
the  Registry  Act  of  the  Province  of  Ontario,  31  Vict.  c.  20,  which 
makes  special  provision  for  the  registration  in  the  i-egistry  offices  of 
Ontario,  of  the  assignment  of  the  12th  of  November,  186(),  as  con- 
firnied  by  Act  of  Parliament,  31  Vict.  c.  17. 

[448]  The  land  in  <|uestion  in  this  case  was  the  property  of  the 
Bank  of  Upper  Canada  when  the  assignment  was  made,  and  the 
question  is,  whether,  by  virtue  of  that  assignment,  and  of  the  A<;ts 
above  referred  to,  tlie  title  passed  to  iler  Majesty, 

It  is  quite  clear,  I  think,  that  the  title  passed  to  the  five  trustees 
named  in  the  assignment,  for  whatever  <iuestion  tliere  might  have 
been  concerning  the  validity  of  the  assignment  as  a  method  of 
settling  the  bank's  affairs,  there  could  be  none  as  to  its  power  to 
execute  a  C(jnveyanco  of  land  so  as  to  transfer  tlie  legal  title  thereof 
to  the  grantee. 

The  efiect  of  the  assignment,  executed  as  it  appears  to  have 
been  by  all  parties,  including  some  of  the  creditors,  was  to  vest 
the  land  in  question  in  the  persons  nanied,  upon  certain  trusts  for 
sale,  and  for  the  application  of  the  proceeds,  and  1  cannot  .see  that 
the  trust  thus  created  was  different  from  any  similar  trust  created 
by  a  trading  company  or  by  a  partnership  firm  or  by  a  private  per- 
■on.     There  were  five  trustees,  and  they  had  property  to  administer. 
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The  trustees  were  not  the  bank.     The  bank  was  a  thing  apart  from 
the  trustees.     The  bank  no  longer  had  any  property.     The  trustees 
had  the  property  and  the  bank  had  no  longer  any  interest  in  it, 
Thb  Queen,    not  even  in  the  proceeds.     The  proceeds  belonged  to  the  creditors, 
and  if  there  should  be  any  surplus  it  was  to  go  to  the  shareholders  ; 
but  neither  were  the  shareholders  the  bank.     There  was  not  even 
a  resulting  trust  in  favour  of  the  bank,  for  no  matter  how  large  the 
surplus  might  turn  out  to  be,  it  was  all  to  go  to  the  shareholders. 
Then   the  sixty  days  having  elapsed    without   the   resumption  of 
specie  payments,  the  charter  became  forfeited,  and  1  take  the  eflFect 
of  that  to  be  that  the  powers  of  the  bank  as  a  corporation  for  the 
purpose  of  carrying  on  the  business  for  which  it  was  originally 
created,   were  lost   and   gone,  althous^h   the  corporation   did   not 
become  wholly  extinct  so  as  to  prejudice  creditors  in  their  remedies 
against  shareholders,  or  to  prevent  actions  being  brought  in  its 
nan:    "o  recover  choses  inaction  which  had  been  assigned  to  the 
[■'i-t*.i|  trustees,  as  was  held  in  Brooke  v.  Bank  of  Upper  Canada.  (1) 
But  whatever  remained  of  the  bank  as  a  corporation  in  my  judg- 
mf  '  *■■  it  v'  -<  ">■  thing  apart  and  distinct  from  the  trustees,  and  from 
the  trust  'vlijch  had  been  created  by  the  assignment.     That  was  the 
state  of  alFitirs  on  the  2l8t  of  December,  1867,  when  the  Act  of  that 
date  was  passed  by  Parliament.   If  the  assets  of  the  tririt  hidall  been 
within  the  Province  of  Ontario,  I  think  the  trust  would  have  beeu 
a  matter  of  a  merely  local  nature  in  the  Province,  and  that  Parlia- 
ment could  have  had  no  power  whatever  to  deal  with  it  :  British 
North  America  Act,  sect.  92  (16).     There  is  no  evidence  before  us, 
or  in  the  assignment,  or  in  the  statutes,  that  any  of  the  assigned 
property  was  without  the  Province  of  Ontario,   but  I  assume  in 
favour  of  the  legislation  that  snch  was  the  fact.     If  so,  it  may  be 
that  Parliament  had  power  to  create  the  trustees  a  corporation,  for 
the  purpose  of  administering  a  trust  which  was  to  be  performed 
partly  in  one  Province  and  partly  in  another. 

L'[)oii  that  I  express  no  opinion,  but  whether  it  had  or  had  not 
power  to  give  corporate  capacity  to  the  trustees,  it  by  no  means 
follows  that  it  had  power  to  dispense  with  conveyance,  and  to  vest 
tlu?  land  in  question  by  an  act  of  legislation  in  the  corporation  so 
created.  The  incorporation  of  the  trustees  seems  to  be  a  fact 
immaterial  to  this  question.  It  seems  also  to  be  immaterial  that 
the  corporators  were  the  existing  trustees.  The  question  or  the 
validity  of  the  Act  would  be  the  same,  if  instead  of  incorporating 
the  existing  trustees,  the  Act  had  appointed  five  or  any  other  num- 


[l)  4  Pr.  Rep.  162  ;  17  Grant  301. 
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ber  of  new  persons  to  be  trustees  in  place  of  the  others.  In 
my  judgment  it  is  olear  that  Parliament  could  not  change  the  trus- 
tees under  an  assifirnment  for  creditors  made  by  a  private  person  or  ^^_ 
by  a  trading  corporation,  and  vest  the  property  in  the  new  trustees  Thk  Quun, 
80  appointed,  without  conveyance  ;  nor  do  1  think  that  the  mere 
power  to  create  a  corporation  for  the  purpose  of  s  uch  a  trust  would 
include  the  power  to  dispense  with  or  change  the  mode  of  convey. 
[450]  ance  sanctioned  by  the  law  of  the  Province.  That  would  be 
to  interfere  with  the  law  of  property  and  civil  rights  in  the  Province, 
and  would,  I  think,  be  clearly  beyond  the  power  of  Parliament. 

In  Citizens  Insurance  Co.  v.  Parsons  (1),  the  following  passage 
occurs  in  the  judgment  of  the  Judicial  Committee  of  the  Privy 
Council:  "  It  by  no  means  follows  .  .  .  that  because  the  Dominion 
Parliament  has  alone  the  right  to  create  a  corporntion  to  carry  on 
business  throughout  the  Dominion  that  it  alone  has  the  right  to 
regulate  its  contracts  in  each  of  the  Provinces.  Suppose  the 
Dominion  Parliament  wore  to  incorporate  a  company,  with  power, 
among  other  things  to  purchase  and  hold  lands  throughout  Canada 
in  mortmain,  it  could  scarcely  be  contended  if  such  a  corporation 
were  to  carry  on  business  in  a  Province  where  a  law  against  holding 
land  in  mortmain  i)revailed  (each  Province  having  exclusive  legisla- 
tive power  over  '  property  and  civil  rights  in  the  Province')  that  it 
could  hold  land  in  that  Province  in  contravention  of  the  provincial 
legislation  ;  ai.d  if  a  company  were  incorporated  for  the  sole  pur- 
pose of  purchasing  and  holding  land  in  the  Dominion,  it  might  hap- 
pen that  it  could  do  no  business  in  any  part  of  it,  by  reason  of  all 
the  Provinces  having  passed  Mortmain  Acts,  though  the  corpora- 
tion would  still  exist  and  preserve  its  status  as  a  corporate  body. 
And  so  I  think  that  even  if  Parliament  could  create  a  trust  corpora- 
tion to  carry  out  the  assignment  of  the  Bank  of  Upper  Canada,  the 
trust  being  nothing  but  a  matter  of  property  and  civil  rights — a 
trust  for  the  sal«  of  property  and  the  distribution  of  the  proceeds — 
Parliament  could  not  transfer  the  property  by  methods  not  author- 
ized by  the  law  of  the  Province,  and  the  attempted  transfer  was 
therefore  in  my  opinion  ineffectual. 

I  think  the  same  reasons  apply  to  the  Act  of  1870,  which  assumed 
to  transfer  the  trust  estate  to  Her  Majesty  without  surrender  by 
deed,  and  to  dispense  with  the  mode  of  transfer  recognised  by  the 
law  of  the  Province. 

It  was  contended,  however,  that  because  the  property  which  was 
[461]  the  subject  of  the  trust  had  been  the  property  of  a  bank,  that 

(1)  7  A  Pi.  Gas.  90,  117  ;  ante,  vol.  1,  pp.  265,  283. 
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circumstance  ^^avo  Piirliament  authority  to  enact  the  legislation  by 
->-'  virtue  of  sect.  91  (15)  of  the  British  North  America  Act. 

OUIRT 

D.  That  section  gives  jurisdiction  over  banking  and  the  incorpora- 

Thb  Qurbn.  tion  of  banks,  but  I  am  unable  to  see  how  it  could  in  any  way 
C.  A.,  authorize  the  Acts  in  question.  Parliament  can  make  laws  on  the 
Ontario.  subject  of  banking,  has  exclusive  power  to  regulate  that  kind  of 
business,  and  it  can  also  incorj)orate  banks.  Hut  the  Acts  in  ques- 
tion are  n<^t  Acts  on  the  subject  of  banking,  or  Acts  regulating  that 
kind  of  business,  nor  arc  they  Acts  incorporating  a  hank.  When 
the  Act  of  18G7  was  passed,  the  bank's  cliarter  had  been  forfeited 
and  the  forfeiture  was  never  removed.'  By  the  bank's  charter,  19 
«&  20  Vict.  c.  121,  8.  45,  as  mentioned  above,  all  the  Acts  under 
which  it  derived  its  cor{)orate  powers  were  to  expire  at  the  end  of 
the  sessicm  of  Parliament  of  187".  That  session  cam^i  to  an  end, 
and  the  charter  was  never  renewed,  and  the  corporate  powers  of 
the  bank  ceased  to  exist.  Neither  of  tlie  Acts  professes  to  revive, 
or  renew,  or  extend  the  powers  whicli  hud  then  become  extinct, 
both  by  forfeiture  and  effluxion  of  time:  LhuUny  Petndenm  Co. 
V.  Ilurd  (1),  and  LiniLvni  Ppfrolcnm  '  v>.  v.  Panb-i.  (2)  In  my  opin- 
ion, the  ertect  of  the  assignment,  which  was  never  attacked  or  ques- 
tioned in  any  way  and  which  the  Acts  referred  to  indeed  assume  to 
confirm,  was  that  the  assigned  property  ceased  to  be  the  property 
of  the  bank  and  became  the  private  property  of  the  creditors,  and 
of  the  shareholders  in  their  private  oaj)acity.  The  bank  could  not 
recover  it  back,  and,  as  I  have  pointed  out,  there  was  not  even  a 
resulting  trust  in  its  favour.  Under  these  circumstances  I  am,  with 
great  deference,  unable  to  see  how  it  is  possible  to  contend  that 
Parliament  could  legislate  upon  this  property  by  virtue  of  its  legis- 
lative authority  over  banking  an  I  the  incorporation  of  banks. 

It  is  also  contended  that  the  Acts  may  be  maintained  under  sub- 
sect.  21,  as  bankruptcy  and  insolvency  legislation,  and  this  is  the 
1452]  ground  upon  which  the  judgment  in  review  is  rested.  I  am 
unable,  with  great  respect,  to  agree  to  this  view.  It  is  well  settled, 
and  I  think  no  one  ever  doubted,  that,  as  incidentffl  to  a  general 
bankrupt  or  insolvent  Act,  Parliament  could  modify  the  law  of 
property  in  any  Province  so  far  as  might  be  necessary,  and  could 
declare  that  the  property  of  a  bankrupt  or  insolvent  should  pass  to 
an  assignee  without  conveyance.  But  I  cannot  regard  the  Act3  in 
question  as  in  any  proper  sense  bankruptcy  or  insolvency  Acts. 
There  was  at  the  time  the  Acts  passed  a  general  law  of  insolvency 
on  the  statute  book,  but  it  was  not  applicable  to  banks,  and  the 


(1)  L.  R.  5  P.  C.  221.        (2)  22  Grant  18. 
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Acts  do  not  profess  to  extend  the  provisions  of  the  insolvent  Act 
to  the  CRse.  Neither  is  there  anything  in  the  Ads  themselves,  im- 
pressing them  with  that  character.  They  do  nothing  more,  as  I 
have  pointed  out,  than  change  the  trustees,  in  the  first  instance  by  TukQukbn 
creating  a  corporation  and  transferring  the  trust  property  to  it,  and 
afterwards  by  substituting  the  Governor  in  Council,  in  the  name  of 
Her  Majesty,  for  the  trustee  corporation,  and  assuming  to  transfer 
the  property  to  Her  Majesty. 

I  humbly  think  that  tlie  j)ower  of  legislation  over  bankruptcy 
and  insolvency  which  was  intended  to  be  conferred  on  the  Domin- 
ion Parliament,  was  the  same  as  had  been  exercised  by  the  Fmperial 
Parliament,  and  by  the  Provincial  Legislatures,  before  confedera- 
tion, namely,  the  passing  of  laws  more  or  less  general  in  their  ajjpli- 
/  cation,  with  proper  courts  and  procedure,  and  machinery  for  carry- 

ing them  into  effect,  and  not  Acts  declaring  a  particular  person,  or 
tirm,  or  corporation,  bankrupt  or  insolvent,  or  putting  their  affairs 
into  a  course  of  liquidation.  In  England,  for  a  long  time  before 
1861,  bankruptcy  was  confined  to  traders,  but  it  applied  to  all  trad- 
ers, and  by  1  &  2  Vict.  c.  110,  an  insolvent  Act  was  passed  for  the 
relief  of  non-traders,  and  that  also  was  a  general  Act,  and  the 
winding-up  Act  is  also  general  in  its  application  to  companies, 
and  the  same  is  true  of  the  legislation  in  the  old  Province  of  Can- 
ada. I  think  the  power  to  pass  the  kind  of  legislation  effected  by 
[453]  the  Acts  in  question,  not  general  but  dealing  with  particular 
cases,  was  not  intended  to  be  conferred  upon  the  Dominion  Parlia- 
ment, but  was  intended  to  be  given  to  the  Legislatures  of  the  Pro- 
vinces as  matters  of  property  and  civil  rights,  and  matters  of  a 
merely  local  and  private  nature  :  sect.  92  (13)  and  (16  .  Theresult 
is,  in  my  humble  opinion,  tha*-  the  title  to  the  property  in  question 
never  passed  out  of  the  trustees  in  whom  it  was  vested  at  the  time 
of  the  passing  of  the  Act  of  1867,  and  that  it  was  therefore  assess- 
able, and  that  the  sale  for  taxes  and  the  subsequent  conveyance  by  • 
the  county  treasurer,  passed  the  title  to  the  defendant  Cutten  : 
C'luhhuj  v.  Dupny  (1)  ;  Citizens  Insiirattce  Company  v.  Farsoi^s  (2)  ; 
L' Union  St.  Jaajues  de.  Montreal  v.  Belisle  (3) ;  BanJc  of  Toronto  v. 
Lambe  (4)  ;  Valin  v.  Langlois.  (5) 

[The  remainder  of  the  judgment  is  omitted  as  not  bearing  on  the 
constitutional  question.] 

(1)  5  App  Caa.  pp.  416,  416  ;  ante,       (3)  L.  R.  6  P.  C.  pp.  36,  a7  ;  ante, 


vol.  1,  p.  258. 
(2)  7  App.  Cas.  p.  Ill,  112.  113 
an**,  vol.  1,  pp.  277,  279. 


vol.  1,  pp.  69,  70,  71. 
(4)  12  App.  Gas.  575,  586  ;  ante, 
vol.  4,  pp.  7,  21. 


(5)  3  Can.  S.  C.  R.  1 ;  ante,  vol.  1,  p.  167. 
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Street,  .1.       Street,  J.:— 

It  was  admitted  at  the  trial  that  the  lands  in  question  had  been 
patented  and  had  become  vested  in  the  Bank  of  Upper  Canada  at 
the  time  of  its  failure  ;  that  the  Crown,  claiming  them  under  cap. 
40  of  33  Vict,  of  the  Dominion,  had  sold  them  to  the  defendant 
John  Anderson,  who  had  made  the  mortgage  back  for  $1,701,  bal- 
ance of  his  purchase  money. 

Counsel  for  the  defendants  raised  the  question  before  us  as  to  the 
power  of  the  Dominion  Parliament  to  pass  the  Act  above  mentioned, 
under  which  the  Crown  claims  title,  but  we  have  not  bad  the  bene- 
fit of  an  argument  upon  the  point.  That  Act  recites  the  insolvency 
of  the  Bank  of  Upper  Canada  ;  that  its  assets  are  vested  in  trustees, 
who  have  made  but  little  progress  in  the  settlement  of  its  affairs  ; 
that  the  Dominion  of  Canada  is  by  far  its  largest  creditor  ;  and  that 
it  is  expedient  in  the  interest  of  all  persons  concerned  that  pro- 
vision should  be  made  for  a  more  speedy  winding-up  of  its  affairs, 
and  for  making  a  fair  and  equitable  adjustment  and  settlement  of 
the  claims  of  all  the  creditors  of  the  bank  ;  it  then  vests  in  Her 
Majesty,  for  the  Dominion  of  Canada,  all  the  property  and  assets 
of  the  bank,  transfers  to  Her  Majesty  all  the  powers  of  the  trustees 
[618]  under  the  trust  deed,  and  provides  for  the  sale  of  the  assets, 
the  settlement  of  the  claims  of  creditors,  and  the  disposal  of  the 
surplus. 

Sect.  91,  sub-sects.  15  and  21,  of  the  British  North  America  Act, 
confers  upon  the  Dominion  Parliament  exclusive  legislative 
authority  in  regard  to  (15)  banking,  incorporation  of  banks,  and 
the  issue  of  paper  money  ;  (21)  bankruptcy  and  insolvency  ;  and 
counsel  for  the  plaintiff  argued  that  the  validity  of  the  Act  in  ques- 
tion might  be  supported  under  either  of  these  sub-sections. 

We  prefer  to  consider  it  as  having  been  passed  under  the  autho- 
rity of  sub-sect.  21.  Under  that  sub-section  there  is  no  doubt  of  the 
authority  of  the  Dominion  Parliament  to  pass  a  general  insolvency 

aw  which  should  vest  in  th*'  assignee  the  property  of  an  insolvent 
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debtor  in  any  Province  of  the  Dominion  to  which  it  should  be  made 
appUc-ible,  because  without  such  a  power  the  authority  to  pass  such 
a  law  would  be  useless.  The  right  to  pass  a  general  law  of  the 
kind  must  also  involve  the  power  to  pass  a  special  law  to  meet  a 
particular  case ;  the  Local  Legislatures,  having  no  power  to  deal 
with  insolvency  legislation  at  all,  are  debarred  from  passing  either 
a  general  or  special  Act,  and  the  right  must,  therefore,  exist  in  the 
other  Legislature.  The  Act  which  is  (juestioned  by  the  defendants 
■eeniB  to  contain  the  essential  elements  of  insolvency  legislation ;  it 
recites  the  insolvency,  vests  the  property  of  the  insolvent  estate  in 
the  Crown  as  trustee  for  the  creditors,  and  provides  for  its  realiza- 
tion in  order  that  the  debts  may  be  paid.  We  are,  therefore,  of 
opinion  that  it  was  within  the  powers  of  the  Dominion  Parliament 
and  that  by  it  Her  Majesty  became  owner  of  the  lands  in  question. 
[The  remainder  of  the  judgment  is  omitted  as  not  bearing  on  the 
constitutional  question.] 
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The  British  North  America  Act,  in  yiviug  the  Provincial 
Legislatures  authority  to  maku  laws  regarding  the  coiistituti'n. 
maintenance,  and  organization  of  provincial  courts  confers  ex- 
clusive power  to  define  the  jui'isdiction  of  the  courts  territorially 
as  well  as  in  other  respects,  and  also  to  define  the  jurisdiction  of 
the  judges  who  constitute  such  courts. 

Special  Case  referred  to  the  Supreme  Court  of  Canada 
by  the  Governor-General  in  Council,  pursuant  to  ect.  4- 
of  cap.  25  of  54  &  55  Vict. 

The  special  case  referred  wa.s  a.s  follows  : — 
"  Important  questions  affecting  the  jurisdiction  of  the 
Judges  of  the  several  County  Courts  in  British  Columbia 
and  the  power  of  the  Legislature  of  the  Province  to  pass 
laws  regarding  the  territorial  jurisdiction  of  County  Court 
judges  as  well  as  the  constitutionality  of  certain  legisla- 
tion of  the  Parliament  of  Canada,  having  been  raised  on 
the  hearing  of  a  writ  of  error  before  the  Supreme  Court 
of  British  Columbia,  in  the  case  of  Piel  Ke-ark-an  against 
Her  Majesty  the  Queen  (1)  (cor.  Sir  Matthew  Baillie 
Begbie,  Chief  Justice,  and  Justices  Crease,  McCreight, 
Walkem  and  Drake)  the  opinion  of  the  Supreme  Court 
of  Canada  is  desired  upon  the  following  case : 

*Present  .—Strong,  Tabchhbbau,  Gwynne,  and  Patterson,  JJ.  (Sir 
W.  J.  Ritchie,  C.J.,  was  present  at  the  argument  but  died  before  judgment 
was  delivered.) 


(1)  2  B.  0.  Rep.  53  :  poit,  p.  498. 
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"  1.  By   section  5  of  the  provincial  statute,    cap.   2.')         \m2 
Consolidated  Acts  of  B.C.,  the  County  Courts  Act,  the  j,,  rb^Covntt 
following  provision  is  made  :  ^BiurisH*^ 

"  A  County  Court  shall  be  and  is  hereby  establiahe<l    tJoii^MjitiA, 
within  and  for  the  Cache  Creek,  Kainloops,  Nicola  Lake,    statfinnii. 
Okanagan,  and  R(H'k  ( Vcek  polling  divisions  of  the  elec- 
toral district  of  Yale,  to  be  called  the  'County  C'ourt  of 
Yale,'   having  jurisdiction   throughout  tho  said  polling 
divisions  of  the  electoral  district  of  Yal(>. 

"2.  The  polling  divisions  referred  to  in  the  said  sec- 
tion were  the  divisions  of  the  district  of  Yale  for  the  pur- 
poses of  provincial  elections  to  the  Legislative  Assembly 
for  the  Province  of  British  Columbia. 

[448]  "  '.].  Section  7  of  the  same  Act  provides  that  a 
(.■ounty  Court  shall  be  and  is  hereby  established  within 
ai.d  for  the  electoral  district  ot  Kootemiy,  to  be  called 
the  '  C*ounty  Court  of  Kootenay,'  having  jurisdiction 
throughout  the  electoral  district  o*  Kcjotenay. 

"  The  electoral  district  of  Kootenay  referred  to  in  the 
last  quoted  section  was  the  electoral  district  for  the  pur- 
poses of  elections  for  the  Provincial  Legislature. 

"  4.  Section  12  of  the  .same  statute  (cap.  25)  enacts  that 
'  each  such  court  shall  be  holden  before  a  judge,  to  be 
called  and  known  by  the  name  and  style  of  the  judge  of 
the  county  Court  of  Vale,  or  the  judge  of  the  County  Court 
of  Kootenay,'  as  the  case  may  be  ;  each  such  judge  shall, 
from  time  to  time,  be  nominated  and  appointed  by  the 
Governor-General  of  Canada. 

"  5.  By  section  14  of  the  last  mentioned  Act,  as  amended 
by  54  Vict.  cap.  7,  section  1,  the  '  County  Court  Amend- 
ment Act,  1891,'  it  is  enacted  that  '  any  County  Court 
Judge  appointed  under  this  Act  may  act  as  County  Court 
Judge  in  any  other  district  upon  the  death,  illness  or  un- 
avoidable absence  of,  or  at  the  request  of,  the  judge  of 
that  district,  and  while  so  acting  the  said  first  mentioned 
judge  shall  possess  all  the  powers  and  authorities  of  a 
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1892  County  Court  Judge  in  the  said  district ;  provided,  how- 
Iw  BiTcouNTT  ever,  that  the  said  judge  so  acting  out  of  his  district  shall, 
immediately  thereafter  report  in  writing  to  the  Provincial 
Secretary  the  fact  of  his  so  doing  and  the  cause  thereof. 
"  By  commission,  under  the  great  seal,  dated  the  19th 
of  September,  1889,  William  Ward  Spinks,  Esquire,  was 
appointed  Judge  of  the  County  Court  of  Yale,  and  such 
commission  is  as  follows  : 

[449]  (L.S.)  "  W.  J.  Ritchie, 

Deputy-Governor. 
CANADA. 

"  Victoria,  by  the  Grace  of  God,  of  the  United  King- 
dom of  Great  Britain  and  Ireland,  Queen  Defender  of 
the  Faith,  etc.,  etc. 

"  To  William  Ward  Spinks,  of  the  town  of  Kamloops, 
in  the  Province  of  British  Columbia,  in  our  Dominion 
of  Canada,  Esquire,  Barrister-at-Law,  Greeting  : 

"Jno.  S.  D.  Thompson  ^      Know   you   that    reposing 
Attorney-General,      >■  trust  and  confidence  in  your 
Canada.  J  loyalty,  integrity  and  ability 

We  have  constituted  and  appointed  and  We  do  hereby 
constitute  and  appoint  you  the  said  William  Ward  Spinks 
to  be  a  judge  of  the  County  Court  of  Yale,  in  the  Pro- 
vince of  British  Columbia  : 

"  To  have,  hold,  exercise  and  enjoy  the  said  office  of 
Judge  of  the  County  Court  of  Yale,  unto  the  said  Wil- 
liam Ward  Spinks,  with  all  and  every  the  powers,  rights, 
authority,  privileges,  profits,  emoluments,  and  advantages 
unto  the  said  office  of  right  and  by  law  appertaining, 
during  good  behaviour,  and  during  your  residence  within 
the  territory  to  which  the  jurisdiction  of  the  said  court 
extends,  that  is  to  say  •  the  polling  divisions  of  Cache 
Creek,  Kamloops,  Nicola  Lake,  Okanagan  and  Rock 
Creek,  in  the  electoral  district  of  Yale. 

"In  testimony  whereof,  we  have  caused  these  our  let 
ters  to  be  made  patent  and  the  Great  Seal  of  Canada  to  be 
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hereunto  affixed  :    Witness,  the  Honourable  Sir  William         i892 
Johnston  Ritchie,  Knight,  Deputy  of  our  Right  Trusty  and  jj,  rb^c^ontt 
well  Beloved  the  Right  Honourable  Sir  Frederick  Arthur    ^g'^'fj^gj" 
Stanley,  Baron  Stanley  of  Preston,  in  the  county  of  Lan-    Coli^bia. 
caster,  in  the  Peerage  of  the   United  Kingdom  ;  Knight    sutement. 
Grand  Cross  of  our  most  Honourable  Order  of  the  Bath, 
Governor-General  of  Canada  ;  at  our  Government  House, 
[450]  in  the  city  of  Ottawa,  this  nineteenth  day  of  Sep- 
tember, in  the  year  of  our  Lord  one  thousand  ei<?ht  hun- 
dred and  eighty-nine  and  in  the  fifty-tliird  year  of  Our 
Reign. 

"  By  command, 

"  J.  A.  Chapleau, 
"  Secretary  of  State. 
"7.  By  the  '  Speedy  Trials  Act'  (C.S.  Can.  cap.  175)  as 
amended  by  51  Viot.  cap.  46,  the  expression  'judge'  in 
the  Province  of  British  Columbia,  was  defined  to  mean 
the  chief  justice  or  a  puisne  judge  of  the  Supreme  Court, 
or  a  judge  of  a  County  Court ;  but  by  51  Vict.  cap.  47, 
this  definition  of  a  judge  is  repealed,  and  in  lieu  thereof 
it  is  provided  that  in  the  Province  of  British  Columbia 
the  expression  'judge'  means  and  includes  the  chief  jus- 
tice or  a  puisne  judge  of  the  Supreme  Court,  or  any 
judge  of  a  County  Court. 

"The  Governor- General  of  Canada  has  not  made  aiiy 
appointment  of  a  judge  for  the  county  of  Kootenay. 

"  8.  By  the  Provincial  Statute,  53  Vict.,  cap.  8,  section  !>. 
the  County  Courts  AmtMidment  Act,  189(),  it  is  enacttnl 
as  follows : 

"  Until  a  County  Court  Judge  of  Kootenay  is  iippointitl 
the  judge  of  the  County  Court  of  Yale  shall  act  as  and 
perform  the  duties  of  the  County  Court  judge  of  Koote- 
nay, and  shall,  while  so  acting,  whethe  •  sitting  in  the 
County  Court  district  of  Kootenay  or  not,  have,  in  respfct 
of  all  actions,  suits,  matters,  or  proceedings  being  carried 
on  in  the  County  Court  of  Kootenay,  all  the  powers  and 
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18M:.'        authorities  that  the  judge  of  the  County  Court  of  Koote- 

In  kkCountv  '^^y*  i^'  appointed  and  acting  in  the  said  district,  would 

^BRmsH '     ^''^^^  possessed  in  respect  of  suoli  actions,  suits,  matters 

Columbia,    and  proceedings  ;  and  for  the  purpose  of  this  Act,  but  not 

8t.a*.ement.    further,  or  otherwise,  the  several  districts  as  defined  by 

[451]  sections  5  and  7  of  the  County  Courts  Act,  over 

which  the  County  Court  of  Yale,  and  the  County  Court 

of    Kootenay,    respectively,   have  jurisdiction,  shall    be- 

united. 

"  9.  By   the  Federal  Statute,  54  &  55  Vict.   cap.    28, 
the  following  provisions  are  made  : 

"(1)  The  jurisdiction  of  every  County  Court  Judge  shall 
extend  and  .shall  be  deemed  to  have  always  extended  to 
any  additional  territory  annexed  by  the  Provincial  Legis- 
lature to  the  county  or  district  for  which  he  was  or  i.s 
appointed,  to  the  same  extent  as  if  he  were  originally 
appointed  for  a  county  or  district  including  such  additional 
territory  ;  provided  that  nothing  in  this  section  con- 
tained shall,  in  any  way,  aftect  any  litigation  now  pend- 
ing, in  the  course  of  which  any  question  has  been  raise<l 
as  to  the  jurisdiction  of  a  judge  beyond  the  limits  of  a 
county  or  district  for  which  he  was  originally  appointed. 
"  (2)  It  shall  be  competent  for  any  County  Court  judge 
to  hold  any  of  the  courts  in  any  county  or  district  in  the 
province  in  which  he  is  appointed,  or  to  perform  any 
other  duty  of  a  County  Court  judge  in  any  such  county 
or  district,  upon  being  required  to  do  so  by  an  order  of 
the  Governor  in  Council,  made  at  the  request  of  the 
Lieutenant-Governor  of  such  province  ;  and  without  tiny 
such  order  the  judge  of  an}'^  County  Court  may  perform 
any  judicial  duties  in  any  county  or  district  in  the  pro- 
vince on  being  requested  so  to  do  by  the  County  Court 
judge  to  whom  the  duty  foi"  any  reason  belongs  ;  and  tin- 
judge  so  requested  or  recjuired  as  aforesaid  shall,  while 
acting  in  pursuance  of  such  requisition  or  request,  l»e 
deemed  to  be  a  judge  of  the  County  Court  of  the  county 
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ur  district  in  which  he  is  so  required  or  requested  to  act,         1892 
and  shall  have  all  the  powers  ot  such  judge.  i^  rbCochtt 

"  3.  Any  retired  county  court  judge  of  a  Province  may 
[452]  hold  any  court  or  perform  any  other  duty  of  a 
County  Court  Judge  in  any  county  or  district  of  the  Pro- 
vince, on  being  authorized  so  to  do  by  an  order  of  the 
Governor  in  Council,  made  at  the  request  of  the  Lieuten- 
ant-Governor of  such  Province;  and  such  retired  judge, 
while  acting  in  pursuance  of  such  order,  shall  be 
deemed  to  be  a  judge  of  the  county  or  district  in  which 
he  acts  in  pursuance  of  the  ordut',  and  shall  have  all 
tlie  powers  of  such  judge. 

•  The  questions  for  the  opinion  of  the  Court  are  : — 

"(1)  Was  section  14  of  the  said  County  Courts  Act 
fC.  S.  of  15.  C,  cap.  26,  so  amended  as  aforesaid)  ultra 
vires  of  the  Provincial  Legislature,  either  in  whole  or  in 

}>art '. 

"  (2)  Was  section  9  of  the  said  County  Courts  Amend- 
ment Act,  1890  (53  Vict.  cap.  8)  ultra  vires  either  in 
whole  or  in  part  ? 

"  If  it  shall  be  considered  that  the  above  sections,  or 
jither  of  them,  apart  from  Dominion  legislation,  were 
ultra  virets,  either  in  whole  or  in  part,  does  the  Federal 
>:tatute,  54  k  no  Vict.  cap.  28,  validate  them,  and  to 
what  extent  '. 

■'(3)  Is  the  jurisdiction  of  a  county  court  judge  in 
British  Columbia,  when  acting  under  the  Speedy  Trials 
Act,  confined  to  the  county  to  which  his  commission  ex- 
t-nds  ?     Or 

"  (a)  May  he  exercise  jurisdiction  under  the  Speedy 
Trials  Act  in  other  parts  of  the  Province.  »nd  what  is  the 
proper  interpretation  to  be  put  on  the  term  '  any  judge 
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1892        of  a  county  court'    occurring  in  section  (2)a  and  (5) 
In  m'countt  Speedy  Trials  Act  ? 
^gSifsH*^  "  Respectfully  submitted, 

^°^^'^  "  (Sgd.)    Jno.  S.  Thompson, 

Stotement. 


"  (Sgd.) 

"  For  Minister  of  Justice." 


il., 


j^, 


' 

1 

JSmilius  Irving,  Q.  C,  for  the  Attorney-Geneial  of 
British  Columbia. 

Sedgewic/c,  Q.C.,  for  the  Attorney-General  of  ('anada. 

Strong   f. : — 

|'453j  In  answer  to  questions  1  and  2,  I  am  of  opinion 
that  both  sect.  14  of  the  County  Courts  Act  (Con. 
Stats,  of  British  Columbia,  cap.  25)  as  amended  by  54 
Vict.,  c.  7,  sect.  1  (the  County  Court  Amendment  Act, 
1891),  and  sect.  9  of  the  County  Courts  Amendment  Act, 
1890  (63  Vict.,  cap.  8),  were  within  the  powers  of  the 
Legislature  of  British  Columbia,  and  I  am  of  opinion 
that  they  are  so  intra  vires  independently  of  any  federal 
legislation. 

My  reasons  for  this  opinion  are  that  such  lepfislatiun 
was  a  valid  exercise  of  the  power  conferred  upon  the 
Provinces  by  sub-sect.  14  of  sect.  92  of  the  British  North 
America  Act,  whereby  provincial  legislatures  were  em- 
powered to  make  laws  regarding  the  administration  of 
justice  in  the  Provinces  including  the  constitution,  main- 
tenance and  organization  of  Provincial  Courts  both  of 
civil  and  criminal  jurisdiction,  and  including  civil  pro- 
cedure in  those  courts.  The  powers  of  the  fcd.jral 
government  respecting  Provincial  Courts  are  limited  to 
the  appointment  and  payment  of  the  judges  of  those 
courts,  and  to  the  regulation  of  their  procedure  in  crim- 
inal matters.  The  jurisdiction  of  Parliament  to  legislate 
as  regards  the  jurisdiction  of  Provincial  Courts  is,  I  con- 
sider, excluded  by  sub-sect.  14  of  sect.  92,  before  referred 
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to,  inasmuch  as  the  constitution,  maintenance  and  organ-         i892 
ization  of  Provincial  Courts  plainly  includes  the  power  i^  rkCocntt 
to  define  the  jurisdiction  of  such  courts  territorially  as    ^"'jiRnTfaH' 


well  as  in  other  respects.     This  seems  to  me  too  plain  to 
require  demonstration. 

Then  if  the  jurisdiction  of  the  courts  is  to  be  defined 
by  the  Provincial  Legislatures,  that  muat  necessarily  also 
involve  the  jurisdiction  of  the  judges  who  constitute 
such  courts. 

If  this  were  not  so  it  would  be  necessary  whenever 
[454]  the  territorial  jurisdiction  of  a  County  Court  was 
altered,  or  enlarged,  that  recourse  should  be  had  to  fed- 
eral legislation,  under  the  general  reserved  powers  ot 
Parliament  to  sanction  the  change,  or  that  the  judges 
should  be  re-appointed  by  a  new  eommis.s'ion.  I  think  it 
clear  that  Parliament  in  such  a  matter  could  not  legislate 
without  infringing  the  exclusive  powers  of  the  Provin- 
cial Legislature,  and  the  notion  that  a  nnw  commission 
would  be  requisite  in  every  case  of  an  enlargement  of  the 
territorial  jurisdiction  of  any  of  the  courts  in  question,  is 
too  preposterous  to  be  entertained.  It  must  follow,  there- 
fore, that  the  whole  power  of  legislating  as  regards  the 
jurisdiction  ot  Provincial  Courts  is  restricted  to  the 
Provincial  Legislatures. 

I  therefore  answer  the  two  first  questions  in  the  nega- 
tive. 

The  expression  '•  any  ju<lge  of  a  County  Court '  in  the 
K^peedy  Trials  Act  must,  in  my  opinion,  be  taken  to  refer 
to  an}'  judge  having  by  force  of  the  provincial  law  regu- 
lating the  constitution  and  organization  of  County 
Courts,  jurisdiction  in  the  particular  locality  in  which  he 
may  hold  a  "  speedy  trial."  This  statute  would  nctt,  I 
conceive,  authorize  a  County    Court  Judge   having  no 
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1892        authority  from  the  Provincial  Legislature  so  to  do,  in 

IH  rkOountt  holding  a  speedy  trial  without  the  limits  of  his  terri- 

^BRixfaH"^^    torial  jurisdiction.      This    last    conclusion    necessarily 

Columbia,     results  from  the  preceding  observations.     I  may  add  that 

Strong,  J.     I  Jo  not  regard  the   Dominion  Statute,  known   as  the 

Sptiedy  Trials  Act  as  a  statute  conferring  jurisdiction, 

but  rather  as  an  exercise  of  the  power  of  Parliament  to 

regulate  criminal  procedure.     This  answers  question  8. 

Taschereau,  J.  — 

1  do  not  take  part  in  this  consultation.  I  have  some 
doubts  on  theconstitutionalitv  of  .some  of  the  enactments 
contained  in  the  54  &  55  Vict,  Cap.  25,  and  on  the 
[455]  power  of  Parliament  to  make  this  Court  an  advisory 
board  to  the  executive  power  or  its  officers,  or,  as  it 
seems  to  me  to  have  done  in  some  instances  by  that 
statute,  a  court  of  original  jurisdiction. 

GWYNNE,  J. : — 

Concurred  in  the  judgment  of  Mr.  Justice  Strong. 

Patterson,  J.  :  — 

I  also  agree  with  Mr.  .Justice  Strong,  and  scarcely 
understand  how  any  doubt  could  have  arisen  among  tne 
judges  in  Britisli  Cohunbia. 


.h'OOMKNTS    IN    SUPREME   COTRT   OF    BkITI.SH    COLUMBIA. 


[Heporte,!  S-  B.   C.    5,9.] 

Brobik,  C.  J.  :  — 

In  this  case  tlie  point  is  sufficiently  raised  in  the  writ  of  error, 
and  the  return  and  assignment  of  error  annexed  thereto,  vw.  : 
Whether  Mr.  Spinks  had  jurisdiction  to  sit  and  try  the  prisoner  at 
Donald,  in  the  County  of  Kootenay,  by  virtue  of  his  commission, 
dated  the  19th  of  September,  1889,  and  sect.  9  of  the  Provincial 
County  Courts  Act,  1890,  and  sect.  2  (a),  sub-sect.  (6),  of  the 
Speedy  Trials  Act,  1839,  together  <jr  separately. 
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[59]  As  to  oect.  0  of  the  provincial  Act,  it  seems,  sf>  far  hs  it 
seeks  to  extend  the  territorial  limits  of  Mr.  Spinks'  jurisdiction,  to 
be  beyond  the  competency  of  the  Local  Legislature  That  legis- 
lature in  1883  cnnstituted  six  County  Courts,  each  with  well  defined 
territorial  boundaries.  One  of  these  is  to  be  styled  (sect.  4)  the 
County  Court  of  Yale,  having  jurisdiction  throughout  the  five 
pollinj?  divisions  th.'rein  enumerated  of  the  Elo(;tt)ral  District  of 
Yale:  and  another  in  .sect.  7  to  be  called  the  County  Court  of  Bef?bie,  C.  J 
Kootenay.  having  jurisdiction  throughout  the  Electoral  District  of 
Kootenay.  Each  such  court  is  (sect.  11)  to  have  its  own  separate 
seal,  bearing  the  name  of  the  court.  a7id  is  to  be  holden  before  a 
judge,  to  be  called  ....  (sect.  12)  "the  Judge  of 
the   County    Court   of   Yale,"  "the   Judge  of   the 

C'^unty  Court  of  Kootenay,"  etc..   respectively.      This  statute  was 
repealed  and  re-enacted  in  the  (^ Onsolidated  Aces.   1H88. 

By  the  British  North  .\merica  Act,  18(57.  soct.  OH,  "  the  (iover- 
nor-(!eneral  shall  appoint  the  Judges  of  the  Superior,  District,  and 
County  Courts  in  each  T'rovince." 

On  the  l(5th  April,  1889,  the  Speetly  Trials  Act  was  amended  by 
the  Dominion  Stfitute,  52  Vice  •:..  47,  and  by  sect.  2  («),  .^ub-seot. 
(5),  "  the  exjtression  '  Judge  '  means  and  includes,  '  ... 
"in  the  Province  of  British  Columbia  the  Chief  Justice,  or  a 
Puisne  Judge  of  the  Supreme  Court,  or  any  .fudge  of  a  County 
Court." 

At  t'lis  time  (I9th  April,  1889,)  there  were  only  two  gentlemen 
commissioned  as  County  Court  .Fudges  in  the  I'rovince,  viz.:  the 
Judge  of  the  County  Court  of  Nanaimo,  and  the  Judge  of  the 
County  Court  of  Cariboo.  But  the  .hidges  of  the  Supreme  Court 
hvve  long  been  authorized  to  act  as  C  >unty  Court  .Judges  in  every 
district  of  British  Columbia. 

By  the  commiasiim  set  out  in  the  return  to  the  writ,  dated  19th 
Soptembei',  1889,  Mr.  Spinks  was  -ippointed  to  be  judge  of  the  said 
County  Court  of  Yale,  and  the  ]>owerB  therein  granted  were  thereby 
limited  to  be  exercised  by  him  while  resident  within  the  five  polling 
divisions  enumerated  in  the  provincial  statutes,  wliich  are  again 
enumerati'd  and  expressly  declared  to  constitute  the  extent  («.<-.,  the 
territorial  extent)  of  his  jurisdiction. 

In  1890.  there  being  no  judge  appointe<l  to  the  County  Court  of 
Kootenay  by  the  Governor-(ieneral,  a  provincial  statute  was 
passed,  as  mentioned  in  \he  assignment  of  ernjrs,  sect.  9  of  which 
em|K)wers  tlie  judge  ol   the  County  Court  of    Vale,    pending  the 
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1892  f^^^  VHCjincy  ot   the  Kootcuay  County  Court,  to  perform  all  the 

>-»-'  duties,  ami  to  have  all  the   powers  ami  authority,  of  a  Ko(itenay 

Courts  ok     Cciunty  Court  Judge  ;  and  for  the  purpose  of  this  Act  the  two  dis- 
tricts woro  thereby  united. 

Now,  the  Provincial  Legislature  l/aviny,  aa  it  is  not  cunt estod, 
lawfully  in  188;j  created  two  County  Courts,  viz  :  of  Yale  and 
K(;otonay,  might  in  1890  just  aa  lawfully  have  repealed  that  Act, 
and  created  one  County  Court  extending  (^ver  all  the  territory 
Begbie,  C.  J.  comprised  in  the  two  County  Court  Districts  cteated  in  1-83.  The 
effect  might  have  been  that  tke  Yale  Cowrt  wtjuld  have  become 
extinct.  What  would  have  been  tlie  pofition  of  the  judge  it  is 
unnecessary  to  iiKjuire  ;  but  this  seem.s  Jclear,  that  he  would  not 
have  been,  without  a  fresh  appointmeiitAy  the  GoveriK^r-General, 
the  judge  of  the  new  County  Court  t]jml  created.  The  Provincial 
Legislature  would  not,  probably,  luujBlttempted  in  such  a  case  to 
appoint  the  judge  of  the  niiw  coijit^Kectly  ;  but  this  is  just  what 
sect.  9  attempts  to  do  uulirectlyf  Jror  the  repeal  and  extinction 
and  new  creation  is  by  no  means  tsie  object  nor  tlie  ofl'ect  of  that 
sect.  9.  The  legislature  by  no  means  intend  to  extinguish  tlie 
K  otenay  County  Court,  which  they  had  croataii  in  1883.  Piiey 
carefully  i)r.)vide  for  its  continuance,  and  expressly  contemplate  the 
appointment  at  some  future  time  of  a  judge  of  tliat  court  (viz.,  by 
the  (iovernoi-dfeneral).  They  certainly  abstain  from  appointing  a 
Judge  eo  nomine  ;  but  thej'  ccmfer  upon  Mr.  .Spinks,  for  the  pre- 
sent, all  the  powers  and  authorities  which  a  ju  Igo,  if  appointed 
(viz.,  by  the  Governor  General),  would  have  had  in  the  district. 
But  the  person  who  has  all  the  powers  and  duties,  all  the  authori- 
ties and  jurisdiction  of  a  judge,  what  is  he  but  a  judge  /  He  may 
also  have  some  other  designation  ;  a  collector,  a  district  magistrate, 
etc.  He  is  nevertheless,  the  judge,  and  the  .sole  judge  for  the  tiuie 
being  in  that  court  in  which  he  presides  ;  and  so  tlic  legislature 
evidently  intends  Mr.  Spinks  to  he.  It  wouid  be  absurd  to  .su[i- 
pose  that  sect.  iJO  of  the  British  North  America  Act  could  be 
defeated  by  the  simple  contrivance  of  calling  the  person  invested 
with  all  the  judicial  p(nvers  and  duties  of  the  Conn  y  Court  hulge, 
a  commissioner,  or  administrator,  or  by  leaving  him  without  any 
specific  title  whatever,  as  in  the  present  case.  The  Provincial 
Legislature  might  with  precisely  tlio  same  propriety,  and  a  similar 
infraction  of  the  same  sect.  U6  of  the  British  North  America  Act, 
appoint  some  person  during  the  temporary  inability  or  absence  of 
the  Lieutenant-Governor  to  exercise  his  powers  and  perform  lii.t 
duties,  carefully  abstaining  from  calling  their  nominee  a  "  Lieuten- 
ant-Governor," or  some  person  to  perform  the  duties  and  exercise 
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[61 1  the  jurisiliction  of  a  jiulse  »f  fchis  court,  so  loiijr  as  thuy  did  not  i^q>2 

call  their  iip,.oiiitoo  a  "  jud','e  "     Nor  could   these  eiKToachmouts  '—^ 

of  the  Provincial  Lej^islature   ho  Viilidated   I)y  luivinij;  received  the     (JouuTti  or 
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Royal  Assent,  announced  at  the  close  of  the  session  hy  the  Lientt^n- 
ant  (Tovenior,  nor  could  they  be  validated  by  an  Act  of  the 
Dominion  Parliament.  Tt  is  sufticient  to  point  r)ut  that  the  power 
of  apjiointment  having  been  placed  where  it  is  by  an  Act  of  the 
Imperial  Parliament,  nothing  le.ss  than  another  Act  of  tliat  Parlia- 
ment can  repeal  or  vary  the  arrangement.  "  '^_ 

I  am,  thei'ef'ore,  of  opinion  that  Mr.  Spinks  derived  no  {luthority 
whatever  from  sect,  f)  to  e.xerciRe  any  judicial  authority  in  the 
Court  of  Kootenay. 

But  a  much  more  ditHcult  (piestion  arises  when  we  come  to  con- 
sider the  Dominion  .■Xct.  [52  Vict.]  c.  47,  s.  '2  (»),  sub-sect.  5,  (The 
•Speedy  Trials  Act,)  defining  that  in  British  Columbia  the  .Judge  in 
a  Speedy  Trials  Court  maybe  "any  .Fudge  of  a  County  Court.' 
Mr.  Spinks  is  undoubtedly  a  Judjre  of  a  County  Court  ;  and  these 
words  in  their  plain  and  sim]>le  sense,  and  if  they  stood  alone, 
would  undoubtedly  seem  to  include  him  ;  and  that  is  the  sense  in 
which  a  statute  is  always  to  be  construed  ;  lo((uitur  ad  vulgun,  and 
it  is  not  to  be  lightly  frittered  away  by  trivnal  or  artificial  distinc- 
tions. There  nmst  be  some  grave  inconvenience,  impropriety,  or 
inconsistency,  making  it  in  the  highest  de<rree  improbahle  that  the 
legislature  could  have  intended  to  use  the  particles  "any"  and 
"h"  in  the  primary  popular  sense  without  any  (jualitication,  ajul 
there  must  al.so  be  some  other  construction  or  ([ualitication  reason- 
ably near,  and  not  obvious  to  any  objection.  .And  1  think  that  the 
above  objections  are  applicable  here  ;  and  that  theexpre»si<m  "any 
.Judge  of  a  County  Court  "  must  be  limited  by  the  tacit  condition 
"within  hisctmnty,"  or  words  to  that  effec. 

I  do  not  think  that  the  Dominion  Legislature  could  have  meant 
to  authorize  a  County  Court  Judge  to  act  outside  of  the  territorial 
jurisdiction  (if  any)  mentioned  in  his  commission,  either  expressly 
or  impliedly.  In  the  first  place,  to  do  so  would  be,  1  think,  to 
infringe  upon  the  prerogative  reserved  to  the  executive  by  sect.  96 
of  the  B.  N.  A.  Act  almost  hs  eflectively,  though  not  quite  so  boldly, 
!i8  the  provincial  statute  has  done  in  sect.  9  of  their  statute  of 
1890.  The  executive  says  :  "  We  empower  Mr.  Spinks  by  this 
commission  to  be  County  Court  Judge  of  Yale  and  invest  him  with 
all  the  statutory  powers  of  such  a  Judge.  As  to  the  County  Court 
[62]  of  Kootenay,  we  reserve  our  right  of  nominating  the  Judge 
there."  This  is  according  to  sect.  96.  It  is  surely  an  infraction  of 
that  section  to  make  the  Legislature  say  :  ' '  We  do  not  care  what 
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18^2  limitations  the  (>(>vet-ni(rGeiieniI,  by  his  coiumirtrtiou,  hiiH    pkoud 

-        "77^  upon  Mr.    Spinks,   or  any  othor  County  Court  .)u(lt;o,  nor  what 

CouBTH  or     jurisdiction  (»r  righta  h  future  County  ".ourt  Judge  may  have  ;  the 


Briti.sh 
Cold  Mill  A. 

Sui-  (-. 

BlUTIHII 

I  Olumbia. 
B«gbie,  C.  J. 


Ih 


Lf 

r 

!) 

1^ 

? 

1 

^^ 

. 

k 

|kU 

^2L    ii    : 

:..i 

Courts  we  are  now  creating  may  b'*  hold  before  any  County  Court 
JudjLje  in  any  part  of  liritiah  Joluinbia."     Now  whilo  the  doctrine 
in  *  lUlii  V.  L((*i;//f»/.s  (I)  i.s  undeni.l)le,  that  tlm  Dominion  Legisla- 
ture may  iinposL    new  duties  on  the  judges  and  courts  whom  it 
maintains,  yet   they  must   surely  be  duties  conii-atible  with  tlnme 
already  inipo.'ied  on  those  courts,  and  sucli  as  may  be  discharged  by 
a  Ciiunly  Court  .indge  witliout  derogating  from  his  sjiecial  authori- 
zation.    And  the  legislature  inu.it  sutely  be  t  ikcn  to  have  ro.ipected 
all  the  tenurt  nf  tlie  ommisoion  iviiicii  tliuy  iiivokeas  a  <iualitication 
for  the  new  oilico  they  are  ureating.      They  cannot  be  supposed  to 
have  intended  by  mere  general  words  to  run  counter  to  the  express 
limitations  of  the  commission,  wiien  those  general  words  admit  of 
a   ready  and   obvious   modilicaiiou.      Furtiier,   tiie  construction  (»t 
this  sub-sect,    o    must  be  just  the   same   wliether  the     Kootenay 
County  Couic  Judgeship  be  vacant  or  not.      It  seems  impo.ssible 
that   tlie   legislature  could   have  intended   that  Mr.  Spinks  .should 
have  powiir  ti  ^;(»  iiiid  sit  in   Kooienay,  and  try  criminals  tlioro  iii 
the   prerti-nco  of   an   actually   ajipointed    Kooiunay    ''ou.ily    C.)urt 
Judge.      It  could   not   be   intended   that  Mr.   Spinks   should  have 
power  to  come  and  hold  such  a  court  in  Victi>ria  next  week,  which 
is.  neverheloss,  the  lu^cessary  result  of  the  construction  coiit^mded 
for   by  tlie   Crown  ;    or  that  tlie    Naiiaimo   County   Court   .ludge 
should  h;ive  power  to  go  and  preside   in  a  Speedy  Trials  (yourt   it 
Kamlofips    while  Mr.   Spinks  was  at  the  otiier  end   ol   tlio  town. 
But  if  tliese  courts  may  be  held  in  any  put  of  the  Province  beioiv 
any  County  i.!ourt  Judge   the  trial  or  sentence  by  him    would   bo 
lawful.     (.Mi  such  objection  lie.s  to  jurisdiction  of  a  Su|)re.ne  »  ourt 
Judge  for  the  reason  already  pointed  out.)     Moreover,   tliis  con- 
struction affords  nithing  to  guiile  tiie  sherili"  as  to  the  judge  to  bo 
notified  under  s.ct.  (J  of  the  Act,  if  lie  may  notify  'any  Judge"  of 
"any  County  Court  :  "  enai)ling,  in  fact,  the  sheriti'in  each  county 
to  confer  jniisdiction  on  whom  ho  may  select  as   the  trial  judge. 
The  argument  for  the  Crown  seemed  to  regard  too  much  the  actual 
vacancy  of  the  ivor)tenay  County  Court  judge.-,hip,    which  is  acci- 
dental inereiy.  and  not  siilKci-mtly  to  consider  that   a  construction 
must  be  adopted,  w  iich  would  apply  not  only  in   Kootenay  but  in 
[«i3j  every  County  Court  District  in  IJritish  Columbia  whether  the 
judgeship  bo  vacant  or  not.       Which  is  tiie  judge  whom  the  .sheriff 
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1/1  i;i>  notify  under  sect.  (J  V     Thu  cuunciel  for  the  Crown  any  not  one  ^,,9.2 

-WDni  in  to  be  added  to  the  Act.     But  in  thai  caue  tlie  uherilf  may  """^ 

,  /I  i      n         i.    I    J  I  ^  I  ,      In    UK  CotNTT 

ni'fify  any  County  Court  fludge  :  n<>r  ih  it  eaMy  to  see  why,  >i<\;oru.     Coubts  or 
infj;  to  this,  the  jurisdiction  should  necessarily  be  conhne<l  to  County       Bhitihu 

Court  Judaea  of  British  Coluniliia.    Thtre  are  County  Court  J udj^eH  

in  Manitoba  ;  and  if  the  iSpeedy  Trials  Court  in  British  Columbia       ^^^'-  C. 
may  be  held  before  any  person   who  is  a  County  Court  Judge,  one     Colombia 

of   these    iui<'ht,    accordini'    to    the  contention    of  the  Crown,   be  

invited  to  preside.      It  seems  extremely  inconvenient  that  it  should     ^^  !fl_^'     ' 

(>•»  possible  for  eveiy  County  Court  Judge  to  be  liable  to  wander  all 

over   the    Province   on  the  invitations   of  various  sherifl's  to  ask 

prisoners  how  they  will  he  tried,   by  him.self  or  by  jury.     And  so 

even  the  ar-iument  for  the  Crown  re(|uire8  the  addition  of  the  words 

"in  B.  C.,"  and  J  think  the  clear  inttnition   Ih   further  to  a<ld   the 

words   "within  his  county." 

I'M-  caso  of  HudavH  v.  Tonth  (1)  vtry  stronj^Iy  shews  the  necessity 
fur  ;i  .strict  compliance  with  the  teiTitt)riai  limitations  (if  any)  in  the 
ju'iiiji.  s  ci'Uimission.  Tiiore,  as  here,  full  jurisdiction  i>ver  persims 
anJ  .subject  matters  had  been  s^iven  l>y  a  statute  to  the  judj^e,  who 
W.1.M,  iiowever,  not  appointed  by  vlie  statute,  but  was  to  be  appointed 
by  the  Archl)i8hop  of  Canteibury.  The  Archbishop  apjMtinted  Lord 
Penzance  by  an  instrument  c!ille<l  a  •' re(^ui^ition,"  strictly  analo- 
gi>ijs  fo  the  Government's  o'nimi.ssitn  to  Mr.  Spinks  in  the  present 
ca.'e  This  instrument  only  enqowered  Lord  I'euzanre  tn  hrarand 
determine  the  matter  in  (piestion  at  any  place  in  London  or  West- 
minster, or  in  the  diocrso  I'f  Kociii'ster.  There  were  no  net^ativo 
words  precludini^  him  from  sittin;^  elsewhere  ;  in  this  respect  ai.so 
identical  with  this  commission.  The  hearing  actually  took  pLice  in 
the  library  of  Lambeth — almo.st  within  hearing  distance  of  the 
I'iilace  of  Westminster,  ju>st  across  the  'I  hames,  whese  the  judge 
would  have  had  undoubted  jurisdiction,  but  Lambeth  was  neither 
in  London,  or  in  Westmin.s^ter,  or  in  Rochester  diocese.  The  de- 
fendant had  full  notice  of  the  sitting,  but  did  not  appear.  No  ob- 
jection was  taken  at  the  time  ;  but  after  judgment  the  whole  of  the 
proct-edings  were  .set  aside  on  the  defendant's  application  in  prohi- 
bition, Chief  Justice  Cockburii,  and  Mellor  and  Lush,  J.F.,  all 
ospressing  extreme  regret,  but  liolding  that  there  had  been,  not  an 
excess  or  defect  of  jurisdiction,  but  a  tutal  ab.sence  of  jurisdiction 
ti  sit  iitid  hear  elsewhere  thi»ii  according  to  the  tenor  of  the  instru- 
ment appointing  the  judye. 

(I)  3  Q.  B.  D.  4«. 
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|<)4]  Whiituvur  hi)  thi;  (leciaion  upon  khat  point,  hHouIcI  it  evor 
Cdinu  to  be  decided,  it  i.H  hh  well  to  point  out  that  in  any  event  the 
oonHtruction  contendo«l  for  by  the  Crown  ia  not  necosHiiry  to  pre- 
vent iiny  defect  or  doliiy  of  justice.  Wlmtevor  doubt  there  may  be 
.18  to  Mr.  Si)ink8'  jurirtdiction,  applinition  can  ahv.iya  be  made  to 
one  or  other  of  the  live  .Judges  of  tlic  Supreme  Court,  whose  pow- 
ers are  iiicontestabU'  ;  and  some  one  of  thoHC  can  in  f^eneral  hold  a 
Cour'  in  Kootenay  as  conveniently  as  the  .Imli^e  of  the  Coui»ty 
Court  >>{  Yale.  The  legislature,  iiulmd,  seems  to  be  aware  that  \n 
British  CohnnI>ia  a  ;^reat  tle.il  of  the  County  i.'ouit  work  is  d  inc  by 
the  iludj,'e»  of  the  Supreme  Court,  by  giviiij^  tiiem  jurisdiction  to 
sit  in  these  new  courts  ;  which  is  not  tlie  case  in  the  live  older  and 
mure  completely  organized  I'roviiices.  If  I  had  merely  a  doubt  on 
the  (|uestioii  I  migiit  be  niovcd  by  tlio  principle  of  in  faV(<rem  liber- 
titis  ;  but  1  think  upon  the  above  grounds  th-il  the  learned  Judge 
of  the  County  duirt  of  Vale  had  no  authority  to  sit  aiul  try  the 
prisoner  at  Donald,  and  that  the  prisoner  .should  be  discharged  from 
his  present  sentence.  The  trial  was  in  every  particular  coram  noii 
judioe.     The  pri.soner  has  never  been  tried  at  all. 

I  give  no  opinion  upon  the  point  whether  Mr.  Spiiiks  might  not 
have  triid  the  prisoner  lawfully  eiiougii  if  sitting  within  his  own 
territorial  jurisdiction,  for  n(»  such  point  arises  here.  I  here  are 
tolerably  reasonable  grounds  t.>  hold  that  he  might.  An  alleged 
criminal  has  a  prima  facie  right,  it  is  true,  to  be  t-i»>d  in  the  V)aili 
wick  where  the  offence  was  committed  ;  but  that  is  merely  on 
account  of  the  jury.  If  a  jjrisoner  elects  to  waive  a  jury  there  seoms 
to  be  no  particular  reason  for  adopting  that  or  any  particular  venue. 
If  the  prisoner  elect  to  be  tried  by  a  jury  he  would,  of  course,  bo 
remanded  by  the  judge  to  be  tried  in  the  proper  bailiwick. 

Crkabe,  .1.  :  — 

The  object  of  the  present  writ  of  error  is  to  try  whether  his 
Honour  Judge  Spinks,  the  Judge  of  the  County  Court  of  Yale,  had 
jurisdiction  to  try  a  felony  at  Donald,  under  the  Speedy  Trials  Act, 
in  the  County  of  Kootenay,  without  a  commissitm  from  the  fJover- 
nor-General,  as  County  Court  Judge  also  for  the  County  of  K-iMtc- 
nay. 

The  facts  are  rhese  :     Mr.  William  Ward  Spi"''  ».•»  a  commis- 

sion from  the  Governor-(?eneral,  as  Jud-,    .>f  unty  Court 

Yale,  the  limits  of  which,  as  expressed  in  the  ci  .isaion  (in  accoru- 
ance  with  sect.  5  of  the  County  Courts  Act  in  I'.e  C  u.solidated 
Statutes  of  British  Columbia,  cap.  25,  page  172),  are  "  Vhe  Polling 
[66]  Divisions  of  Cache  Creek,  Kamloops,  Nicola  Lake,  Okanagan, 
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and  R<ick  Creek,  of  the  Klectoral  District  of  Y»lo."  By  th* 
Hjim*)  local  Act  the  Cnunty  Coiirt  of  Ko  ,U'.i\.iy  is  iHtAhliBho<l,  hiiving 
jiiriHilictinti  '•  throughout  the  ElectoiJil  Distnot  of  Koot' tuiy  '" 

'I'ho  «|ueition8  which  ariso  in  this  canu  arc  two  fold  : 

n  )  Whc'thor  uikKt  iho  Spoody  Trials  Act  Mr.  Spiiikfi,  a  ('ounty 
Court  .Indite  for  Yale,  has  jurisdiction  to  try  and  sentence  a  prinoner 
for  felony  in  the  County  of  Kootenay,  withfUit  having  a  coiuMiiHsion 
fniin  the  (foveriior-(itn.  ral  a.H  County  tJoutt  .lud;;i^'  for  Ko"tonay  ; 

(!'.)  Whether  ujukr  thr  H.  C,  Act,  the  5:}  Vict.  c.  8.  Mx-t  U 
(IHlio),  lie  had  the  liecessury  Jurihdiction  for  the  jmrpose. 

That  Actciiiacts  :  -"'I  hat  until  a  County  Court  .ludi^'e  is  iiij.oitited 
for  Kooteniiy,  the  County  Ci  iirt  Jiulye  for  Yah-  shall  act  as  and 
perform  the  duties  of  County  Court  .hidKe  f(U'  Kootenay,  and  shall, 
while  M)  HCtinj^',  have  in  respec  «tf  all  matters  and  proceediu):*  beini; 
carried  on  in  the  County  of  Kootenay,  all  the  jx.wers  and  autlfri- 
ties  that  the  jud^'e  of  the  ("lunty  Court  o'"  K.,.>tenay,  if  ajipointed 
;ind  actiu]^  in  the  .said  district,  would  liave  jios.svssed  in  resp  -ot  of 
such  actions,  suirs,  and  proceediui{d.'  .And  lor  the  purjioses  of  this 
Act  (it  gooH  on  to  say),  but  not  further  or  otherwise."  the  two  sev- 
eral   County   Court    dist'icts    before  specitieil   "shall    be    united.' 

The  same  point  which  is  now  raised  hr.st  came  u;>  in  the  ease  of 
one  Brady  at  the  Sprint;  Assize  at,  Kamloops.  hut  under  circuin- 
st,iinces  which  did  not  call  for  tlie  consideration  of  rhis  court. 

Hy  the  writ  of  error,  however,  of  Piel  Ke-ark-an.  and  the  state 
nf  lacts  set  forth  in  the  plcadiui^s  now  before  us,  the  question  of 
Mr.  S|>iiiks'  jariwdiction  to  try  a  case  under  the  iSpeedy  Trials  .Act 
in  the  County  of  Kootenay,  while  County  .Judge  for  Yjile.  has  come 
nj)  in  such  shape  as  calls  for  adjudication. 

Hy  Do.uinioii  Statute,  r»l  Vi.;t.,  cap.  4(5  (IH^'S),  th..-  Sp.  .-(ly  Tiiala 
Act,  havKii,'  bren  found  to  work  well  in  Ontario,  Quebec  and  .Mani- 
toba, was  extended  into  British  Columbia  :  .and  in  the  interi)reta- 
tion  clause  the  expression  ".luds^a'"  was  declared  to  mean  ami 
include  tlie  Chief  .Justice  or  any  Puisne  .Judge  of  the  Supreme 
Court,  or  "  n  Judge  of  n  County  Court  "  in  British  Columbia. 

In  J89t),  by  Dominion  Statute,  52  Vict.  c.  47.  the  Speedy  Trials 
Act  underwent  amendment.  By  it.  in  Nova  Scotia,  New  Bruns- 
wick and  Prince  Edward  Island  the  ".Judge  was  declared  to  mean 
and  include  "  any  .Judge  of  a  Countv  Court  "  in  the  said  resjictive 
Provinces,  and  no  higher  judge  was  n.amed  ;  while  in  IJritish  'Vduiu- 
[Mi]  hia,  as  it  to  meet  the  (juestion  before  us.  it  was  declare<l  that 
the  "'.Judgd''  should  mean  and  in<lude  •tiie  Chief  Justice  or  a 
Pu'sne  .Judge  of  the  Suj^remc  Court,   .r  any  .Tadt'e  of  a   Co'intv 
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0<»ur!      ill  Hritisli  <y'<>luinl>in.   wtji-us  tlut  mt.'  uiatlu  iticercli.ni'^Oiihle 
with  ■   iiiiy  .Jndi,'e  ut  any  Coiinry  Court  "  in  thj  I'roviiice. 

And  It  irt  not  for  ;i  iiiMinntir  dDuiod  tiiafc  Mr.  Spinks  is  in  ovury 
;•^^sI»t■ot  ii  Jii.l'^e  of  ;i '"ouiity  Court  in  IJritiah  Coluinbiu,  and  fallH 
vvull  within  rlie  \vordin>4  of  the  iilxivo  SL"ti(tn. 

It  must  not  \ni  foryotton  tliat  tho  Dominion  I'arliainfint  had  full 
power  to  pass  such  an  Act.  for  hy  aiv't.  101  of  tho  British  North 
America  Act.  18»»7,  the  Dominion  (Jovernme  it  lias  power  to  ap- 
p.'iii!  any  additional  court  in  Hritisli  Columbia  for  the  administra- 
tion of  tlie  laws  of  Canada,  under  whicii  cat-iv^ory  the  Speedy  'PriiilH 
Act  couiea. 

It  is  a  Dominion  law  ui   t  DomuiioM  ii.if^er. 

And  while  by  sect.  1>2,  suh-;<eet.  1-1,  of  the  Hriti-ih  North  America 
Aot,  the  admini.-^trati  >ii  of  (Usiic!  and  the  ouatitution  of  Courts 
were  exclu.sively  u'iven  to  the  Provincial  JjOLjiHlature,  an  excepti  >n 
was  distinctly  maile  of  tlie  p  >uers  retained  in  federal  huiiils  hy  sect. 
101.  1  sa'-  retained,  bejaii.se  this  privisioii  has  all  tlic  force  of  an 
exception  out  of  a  i^raiit  a  soinethiii'.;  ucvor  i^ranted  or  parted  with 
as  contrasted  with  a  iiisi-i  \ution  a  soiiiethiny  taken  back  out  of 
whut  Ii.'is  beeii  alr.-ady  L;iven  ;i  ili^itiiieiion  not  without  simiilicance. 
Tht'  Dominion  Legislatiii'e,  at  tho  time  of  this  amendmenr,  must 
he  C'lna'dered  to  hive  '»een  fnlly  aware  of  al!  ihe  circumstances 
upon  which  tiiey  were  legi.sl.itiui,'. 

They  mus'  he  taken  to  have  kimwii   wliat  counties  there  arc  in 
the   I'roviiici'   likt>     Koutenay,   neces.-iarily    without    a   .radLjr,  and 
that  i'  the  Domini'iii  < Jovcniineiit  nude  a  new  CouiiiyCoun  .<ud!,'e 
for  Kootenay  t'lej'  would  be  buund  to  insert  the  statutory  ..bligation 
for  a  fixed   residence   within    Ivootenay,  wiiile  the   Yale  dudj^e  was 
still  similarly  bouml   t  >  a   lixed   residence   in    Yale.     They   must, 
prtsumably.  also  have  intisidered  that  sujh  an   exjiensive  anpoini 
inent  was  not  yet   ealh'd  tor  liy  the  circuiustniicj.s  of  the  country  ; 
and  that  they  must  make  ■<  mi.!  >4  Mii'iai  arran:^c:nont  which   would 
enable  them  t)  conf.r  up '11  the  scattered  p  >puiacii.iis   of  M   tho.se 
I'ut'yin'j;  counties  i!ii'ou',di mt  Canaila     Kootenay  amoiiL,'  them    -the 
same  benefits  of  the  Speedy  Trials   Acts  as  tlxiy   h  id  bestowed  on 
New    'runswick.  .Manit(d)a,  Nova  Scotia,  and  other  parts  of  Cinada. 
The  main  evil  of  non- resilience  of  u  Cmnty  Con''t  .lud^e  in  such  a 
I »»71  county  as  Kootenay  was  tho  chief  mischief  they  had  to  remedy. 
The  impracticabilitv  of  a  dudi,'e  residini^  in  t.\o  countit^a  at  once 
vY.de  and    Kooteuiiy)  was  necessarily  in  their  minds.     Tlioy  had 
alieady    foiinil   the    .Act   succeed  in  several  other  Provinces  with 
!»cat*ored    counties    and   scattered   populati()ns  :  and  it   was  by  tio 
means  surprisinir  that  they  should  apply  tho  same  ineaua  of  giving 
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pnsouers  a  lesidy  chance  of  avoiding  a  long  imprisonment  lief  ore 

trial,  m  the  iuturi-als  between  Assizes,  by  the  option  of  a  speedy 

trial  before  a  County  Court  Judge.     Being,  therefore,  prepared  to     Oocrts^oI^ 

uure  ar.  admitted  evil  in  British  Columbia,   the  statute  in  (pieation 

ha8  to  be  construed  as  a  remedial  Act. 

Of  8u«h  statutes,  Endlioh,  in  his  Interpretation  of  Statutes,  F'd. 
188H,  siys  :    "  they  are  to  be  construed   libunilly  to  carry  out  (lie 
purpose  of  the  enactment,  suppress  the  mischief,  and  advance  tlie 
remedy  contemplated  by  the  Legislature  ;  and  this  is  all  that  liberal      ^'"'^^'  "• 
construction  consists  in  -they  are  to  be  construed,  giving  the  wonla 
'tiie  largi  St,  fuUesc,  and  most  extensive  meaning  of  which  they  are 
susceptible    "     It  may   be   snid.   being  in   a  criminal    matter,  the 
words    of    the    Act  should    b<^    oonstrut'd    strictly  :  but   the   sari.^ 
authority,  commenting  on    Maxwell  oii  Statutes,  ob.serves  :    "  It  is 
tru    that  a  ))enal  law  must  be  construed  strictly  and  according  to 
its  letter,  but  this  a'^rictiicss  which  has  run  into  ana])horism,  means 
no  more  than  that  it  is  to  be  interpreted  according  to  i's  languige. 
Acts   'f  this  kind  are  not  t<»   be   regarded   as   including 
anything  which  is  not  wiihii;  the  letter  as  well  as  their  spirit.  '     But 
f-hi.-'  Act,  although  it  deils  with  criuiinal    uiatters,    is   a   remedial 
rather  than  a  penal  staLutf,  for  its  ratio  cxiatendi  i.s  to  save  perhaps 
an   nnoceut  per.son  fnuu,  pos.siltiy,  ^>ng  iinprisonmeiit  in  tlie  upper 
i;  luiitry  before  he  cm  be  tried  at  the  then  next  .Xssi/.e.      Exce;)t  as 
.•»  benetl.ial  and  remedial  Act  it    was  in  nowi,se  necessary    oecause 
the    rnninal  law  of  Cauaila  .ilieidy  provides  for  tiie  trial  of  every 
conceivable  crime   by   'he   uiiichiuery   of   the   Courts   of   Oyer  and 
Teruiiner  ai  A.ssi/.os  at  regular  statutory,  though  s>mewhat  distant, 
intervals. 

Tlio  Speedy  Trial.s  Act,  as  ir.s  name  imp  u-ts,  is  to  provide  an 
earlier,  almost  iii  imiudliate,  hearing  for  a  prisoner  should  he  so 
desire,  'iis  adoj-tion  of  its  provisituis  in-^toad  of  waituig  to  bo 
tried  before  a  jury  is  entirely  voluatarv  and  optional  ou  hii  part. 
Tlie  .\.ct,  therefore,  is  n  the  l)est  accept  ition  of  the  word  remedial. 
The  Court  is  there  :  the  'ounty  C'ourt  .ludgos'  '/'riminil  Court  of 
Kootenay,  seal,  shentl",  deputy  registrar  and  olhcers  are  all  there  - 
indeed  'verytUing  i.s  there  ready  for  trial-*  under  this  Act  except 
[t)8]  the  judge — .uid  whei  we  look  for  that  we  find  the  kind  of 
County  .luJge  contemplate  I  by  the  legislature  detinod  in  words, 
which  it  is  impo.-(sil)le  to  iuisconitrue,  in  the  statute  which,  insect. 
2,  enacts  that  the  Act  may  be  uarrieii  out  by  "'t»i.v  Judijit  t)t  <» 
t'onnly  Court  "  in  the  I'rovince  of  British  Columbia. 

Mr.  Spinks  is  undisputed  County  Judge  tor  Yale,  and  therefore 
it  appears   to    me    Uhough    some   of    my    learned    brethren  think 
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differently)  ie,  find  at  the  trial  of  Piel  Ke-ark-aii  was,  the  judg« 
within  the  nieaniny  of  the  Act,  fully  ((ualified  as  far  as  jurisdiction 
goes  to  hold  court  in  iiiiy  pirt  of  British  Columbia,  including 
Kootcnay,  and  therefore  to  try  Piel  Ke-ark  an  in  that  county 

Mr.  Spinks'  notice  was  drawn  to  the  fact  of  the  arrest  and  the 
<;rinie  charged  in  the  usual  niaiiuer  by  the  sheriff  (»f  Kooteu,iy  under 
sfct.  <i,  as  the  nearest  County  .Fud^^'e  at  hand  to  try  the  case. 

The  sheriff's  notice  did  not  pretend  to  confer  jurisdiction.  That 
H'as  alrea<ly  I'iven  by  statute.  If  the  sheriff  i;ivM!S  notice  to  one 
jHdf,'e  havi'  LC  jurisdiotion  lii-Jciae  mi'jjht  l)e,  and  often  has  heeti  for 
convenience  sak  ■,  tried  by  anothor  ludi^e  havin.;  juii^diction,  and 
no  (juestion  has  ever  arisen  hs  to  the  le.;ali  y  of  .i  trial  under  lueh 
circumstances.  Nor  has  aiiyoiie  complained  that  the  Supreme 
Court  Judges  trying  speedy  trial  cases,  and  not  furnished  'vith  a 
special  commis.si  'ii  covering  the  groui  d  fntm  the  (Iov<rnor-(ien''ral. 
Were  acting' ultra  vires.  The  (Jovernor(Jeneral  s  formal  'issent  to 
the  Act  vas  sufticien*  withou'^  special  commiision  (  Vnlln  v.  Lamjlins) 
(1),  and  so  also  in  (,)uebec,  Manitoba.  Now  P.rnnswick  ami  No»h 
Scotia. 

Tht!  ^<!u'riffs  norir*'  was  a  iniiii^t'rial  act  by  a  miiiisterial  ofhcer 
a  notification  of  .1  fact  in  the  .same  way  as  he  miirht  have  communi- 
cated the  f  ict  to  any  one  of  the  tive  Supreme  Court  .Judges,  the 
same  as  he  might  have  done  to  any  other  of  the  four  County  Court 
Jiuk'es  readily  available.  The  County  Court  Act  provides  for 
county  work  being  done  in  a  county  where,  under  certain  circum- 
stancjs,  a  Ci>unty  Judge  is  absent  by  another  County  .Judgf  a;id 
the  usual  practice  has  been  in  County  Court  matters  for  neigh- 
bouring judges  to  reciprocate  similar  good  offices,  and  to  be 
auxiliary  to  each  i>ther  :  and  where  f.o  express  charge  is  given  bj 
the  statute  ti>  the  contrary  the  usual  course  (j)rovided  it  d»>es  nut 
run  counter  to  the  s[iii  it  of  the  Act)  may  be  adopted  and  will  be 
sustained  ''v  the  law,  Eis  (iu«j  frequvMitius  acciderint  jura  subser- 
vient, and  this  was  the  course  adopted  here. 

[(){>]  The  notice  wms  iluly  given  to  the  nearest  County  Judge,  the 
prisoner  arraign<*d,  the  le^cal  <|uesti  »iis  put  to  him,  and  the  choice 
of  trials  given,  as  allowed  to  him  by  the  Act ;  all  proper  form*  and 
conditions  for  trial  and  sentence  were  observed,  and,  on  pioof  of 
guilt,  a  term  of  imprisonment  was  im|)OBe  '  in  Uwful  proportioi.  U> 
the  offence. 

This  coiiclusivvt  result  liaving  iteen  oittaiued  under  ihe  Douimu^ 
Statute  nuikes  it  unnecessary  for  me  to  enter  int^o  the  second  branch 


(1)  3  CftD.  8.  C.  R.  1  ;  ant(,  vol.  1,  p.  167. 
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'>t  ;he  subject,  namely,  whether  and  hi>w  fat  provincial  leLjislation 
(particularly  see  seer  ?♦  of  the  T).'}  Vict.  [B.  O.  ',  c.  8,  already  nuoted^ 
siipportH  Mr.  Spinks"  authority,  or  enl  irgoH  his  jiir'sdiction  ove: 
Kootenay  for  rhe  purjiosos  of  the  8peedy  Trials  Act.  And  as  I 
rely  on  that  Ac*^  as  boiu'^  (luite  sutlicient  if  itself  for  all  the  pur- 
p  i.se.s  .f  the  Act.  it.  becomes  equall;  uniieies.sary  to  invoke  the 
precedeit  in  lii'   Purler  cited   by   t'le    Attorney-CJeneral   from  the 

Doceinber  Law  Times,  or  the  strong  judi^ment  in  the  ca.se  of  iWnini' 
V.  Mc.Cnrihj.  (1> 

In  my  opinion  no  error  lias  been  shewn,  ami  as  the  Dominion 
Act  appears  to  me  to  l)e  clear  and  conclusive  on  the  [loint  :»',  issue. 
,iud  to  have  been  duly  followed,  I  consider  and  adjud^je  tliat  the 
cimviction  of  Piel  Ke-ark-an  should  be  ousfaiued  and  the  sentence 
carried  out. 

MiHJkkuuit,  .J. : — 

it  It  w.id  not  for  the  opinions  ot  .some  of  my  learned  brothers,  I 
woulil  have  thou<;ht  the  words  of  the  Act  were  plain  to  shew  that 
.my  .ludj^e  of  a  County  Court  L-an  sit  in  any  part  of  the  I'ro\  irice  fco 
try  prisoners  under  the  Speedy  I'rials -Act,  l">d'.t,  cap.  47  (Dominion). 

riie  expression  "  In  the  I'rovince  oi  British  Columbia  the  Chiot 
•Justice  or  a  Puisne  Jud^e  of  the  Supreme  Court,  or  aiiy  Juds^e  of 
\  County  Court,"  seems  to  me  to  admit  of  no  other  con.'^truction. 
!t  is  to  be  observed  that  in  the  lirst  .\cL  dealing  with  the  subject 
(Rev.  Stat.  Can.  20!)7),  the  exception  was,  as  to  Muiitoba,  "a 
•Judge  of  a  County  Court,  "  and  1  thmk  the  word  "any"  in  the 
r^xpression  "  any  •Iud<;e  of  a  County  Court"  has  been  advisedly 
substituted  for  "  a  Judge  of  a  County  Couit,"  as  regards  Nova 
•Scotia,  New  Brunswick,  I'rince  Kdv^aid  Island,  Man.ioba  and 
Ilritish  Columbia  (Act  of  1881),  o.  47)  ;  no  doubt  because  o,  the 
mconvonieuce  occasioned  by  the  former  Act,  practically  throwing 
the  trials  on  a  Supr  'c  Court  Judge  whenever  tltero  was  no  County 
*'ourt  Judge  iivaita:  .e,  as  being  within  the  jurisdiction,  and  his 
court  generally  having  juiisJiciioii  at  the  place  of  tiie  trial  of  the 
prisoner. 

j70|  The  inconvenience  of  a  contrary  and  restricted  construction 
Aould  bo  seriously  felt  in  Manitoba  as  well  as  in  Briti.th  Columbia, 
»iid  still  more  ho  in  Nova  Scotia,  New  Brunswick  and  I'rince  Edward 
island,  where  the  Act  would  be  fre(ii'.entlv  remlered  useless. 

The  word  '"any"  is »  favourite  expression  of  dr-iughtsinon  «>f  bills. 

Of  course  when  I   refer  to  "inconvenience"  it  is  merely  with 

(I)  6  Kuri>Mii  &  lieldert.  301. 
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1892  reference  to  the  fact  that  the  Dominiun  Legislature  is  nut  to  b« 

_       ""X"  understood  as  intending  the  Act  to  have  an  "inconvenient"  upera- 

Ik  bk  Cot; my  .  **  .  ' 

OoDRTH  OK     tiou,  but  plain  rules  for  construing  statutes  seem  to  nie  to  require 

Columbia       the  full  meaning  tn  be  given  to  the  word  "any"  unless  some  ab- 

surdity  will  be  involved  in  that  construction.     The  word  "  any"  is 

Sep  C 

Bkitihh        repeatedly  used  in  the  Act  ;  always,  I  think,  advisedly,  and  with 

Lou  Mill  A.     jj.g  ,jj.^]i„n,.y  ^n(\  grammatical   meaning.     We  cannot  strike  out  the 
McCreifirht,  .1.  wovil.s  "  any  .Judge  of  a  County  Court"  and  substitute  the  words 
"the  County  Court  Judge  haxing  jurisdiction  in  the  coimty  where 
the  priacmer  is  to  be  tried  " 

The  argument  that  this  interpretation  of  the  Act  would  amount 
to  usurpation  by  the  Dominion  Legislature  of  tha  functions  of  the 
Governor-Cieneral  seems  to  prove  too  much. 

Both  Supreme  and  County  Court  Judges  hold  courts  under  the 
Speedy  Trials  Act  by  virtue  of  legislaticm,  and  certainly  not  in  con- 
sequence of  their  commissions-  and  see  the  remarks  of  Ritchie,  C. 
J.,  in  Vdlin  v.  LruujloLs  (\)  to  the  effect  that  the  (Tovtirnor-fienoral 
in  assenting  to  an  Act  of  the  Dominion  puts  matters  substantially 
in  the  same  position  as  if  he  had  issued  commissions. 

1  think,  moreover,  that  after  the  remarks  of  Weatherbe  and 
Thompson,  JJ.,  m  f/rovw  v.  McCnrdii  (2),  the  prisoner's  tria'  would, 
perhaps,  be  justified  by  provincial  legislation  enlarging  the  area  of 
jurisdiction  if  that  is  the  meiining  of  53  Vict.,  c.  8,  B.  C.  But  I 
prefer  to  rest  my  ilecision  simply  on  the  Speedy  Trials  Act,  1889. 
as  there  appears  to  be  doubt  on  the  other  point.  1  think  no  error 
is  shewn  .n  the  retord,  and  there  should   be  judgment  accordingly. 

VVai.kkm,  J.  :  — 

The  prisonci"  was  convicted  of  a  felony  in  the  County  of  Kooten^y 
by  Mr.  Spinks.  'he  Judge  of  the  County  Court  of  Yale,  and  hai 
applied  til  have  the  conviction  quashed  on  the  giounds  that  the 
judge  liad  no  jurisdiction  in  Kootenay,  as  his  commission  limited 
his  authority  to  the  County  of  Yale.  For  the  Crown  it  has  betn 
contended  that  the  jurisdiction  existed  by  virtue  of  sect,  9  o'  the 
[71]  County  Courts  Amendment  Act,  1890,  and,  indepen  lently  vf 
that  section,  or  cumulatively,  by  the  Speedy  Trials  Act 

Sect.  9  is  as  follows  :-  "  Until  a  County  Court  .Judge  of  Kooteuny 
is  appointed,  the  .ludge  of  the  County  Court  of  Yale  shall  act  as, 

(Tu  Can's.  C.  R.  1  ;  ante,  vol.  1,  p.  1B7.     (2)  6  RuBnell  &,  Gt^ldert.  301. 
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Hiid  perform  the  duties  of,  the  County  Court  Judge  of  Koot>en»y.  1^92 

Mid  aha'l,  while  so  acting,  whether  sitting  in  the  County  Court  Di«- 
trict  of  Kooteniiy  or  not,  have  in  re8j)ect  of  all  -.ictiona.  suits,  mat- 
ters, or  j)roceed.nf{8  being  carried  on  in  the  County  of  Kootenay.  all 
till*  ])ower8  and  authorities  that  the  Judge  of  the  County  Court  of 
Kootenay.  if  appointed  and  acting  in  the  said  district,  would  have 
possessed  in  respect  of  such  actions,  suits,  matters  and  proceedings  ; 
and  for  the  jiurposes  of  this  Act,  but  not  further  or  otherwise,  the  Walkem,  .1 
several  districts,  as  defined  by  sects.  5  and  7  of  the  'County  Courts 
Act,"  over  which  the  'County  Court  of  Yale'  and  the  'County  Court 
iif  Kootenay'  respectively  have  jurisdiction  shall  be  united." 

'I'he  districts  which  arc  thus  united  constitute  the  statutory  coun- 
ties of  Yale  and  of  Kootenay.     In  each  of  those  counties  a  sejiarate 
County  Court  has  been  created  by  the  County  Courts  Act    -with  its 
xi'pHiate  seal,  expressive  of  its  title,  "  The  Seal  of  the  County  Court 
of  Yale,"  "  The  Seal  of  the  County  Court  of  Kootenay."     As  we 
have,  as  Judges  of  the  Supreme  Court,  concurrent  jurisdicti<»n  by 
statute  with  the  Judges  of  the  County  Courts  in  their  respective 
courts,  we  may  take  judicial  notice,  also  of  the  fact,  that  u()  to  the 
present  each  of  the  two  courts  has  had  its  registrar  and  .staff  nf 
"tticera,  and  each  of  the  two  counties  its  sheriflf.     Although  by  tht 
.secti(»n  the  counties  are  united,  their  respective  courts  are   nut. 
There  is  no   extinction  of  either,   no    merger,   no  one  court,    for 
t'xaniple,  for  the  united  counties.     They  are  left  as  independent   if 
each  other  as  when  first  established.     In  this  condition  of  things, 
ilic  .section  proceeds  in  substance  to  enact  that  until  a  County  Court 
•liulge  of   Kootenay  be  appointed   by  the  (lovernor-fionoral.    the 
•liidge  of  Yale  shall  till  his  place.      What   is  this  but  the  ajijioint- 
inent  of  a  judge  to  a  vacant  judgeship  i*     The  arrangement,    it  is 
true,  is  provisional  ;  but  it  is  not  the  less  an  ap])ointnient  <.ii   that 
SL'on-.     Cases  weie  cited  tu  shew  that  a  Provincial  Legislatuie  may 
fSf'  iid  the  jurisdiction  of  a  County  Court  in  respect  of  area  as  well 
as    subject    matter  ;   but    the    present    is    not    legi.-laticn    .if    that 
1  liaraeter.      It  does  not   enlarge  the  area  of  the  Yale  Couit  ;  but 
wliiit  it  assumes  to  do  is  to  appoint  the  judge  «if  that  c(»urt     and  he 
1.-*  not  the  court — to  be  .ludge  of  the  Kootenay  Court.     The  mere 
|72]  device  of  uniting  tiie  two  counties  cannot  give  the  legislature 
such  a  prerogative  right,  and  corres])ondingly  dispossess  tiie  'fov- 
ernor-Oeneral  of  it.     By  sect.  9(i  of  the  British  N«»rth  America  Act, 
'•  The  CJovernor-fJoneral  shall  appoint  the  Judges  of  the  Superior, 
I^istrict,  nnd  County  ("ourts  in  each   Province,  except  those  of  the 
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Couits  itf  Probate  in  Novii  Scntia  .itid  New  Brunswick."  As  sect. 
J)  tronchos  a[)i>i)  this  provision  ir  i.s  unconstitutional  ;  hence  Judgo 
Sjiinks  has  acijuircd  iio  juri-xilicuoii  under  it  in  Kooteiiay. 

Tho  next  qiieation  is     n^os  the  Sjjeedy  Trials  Act  confer  that 
jurisdictio'i  2 

By  sect  "2  ;t,  is  enacted  that  "unless  the  context  otherwise 
reiinite.s,  - 

•'  (d)  I  ho  expression  '  fud^o  "  means  and  includes, 
"(It  In  tht*  Province  <f  t'ntario,  any  judge  of  a  county  court, 
junior  judge  or  deputy  judge  ;uithori/,ed  to  act  as  chainnan  of  the 
Uoni-ral  Sessions  of  the  Peace,  and  also  the  judge  of  the  pr<ivisi(jn;d 
distticta  of  Algnma  and  Thunder  Bay,  and  the  jud'.;e  <>f  the  district 
court  of  .'luskoka  and  Party  Sound,  authorized  respectively  to  ,ict 
.is  chairman  of  the  ( Jeneral  Sessions  of  the  Peace. 

"  (y)  In  the  Province  of  Quebec,  in  any  disttict  wherein  there  is 
a  judge  of  the  seas'ons,  such  judge  of  .sessions,  and  in  any  district 
wherein  there  is  no  judge  of  sessions,  but  wlierein  there  is  a  district 
uiagistratf,  such  district  magistrate,  !»nd  in  any  district  wheu.iii 
there  is  neither  a  judge  of  sivssions  nor  a  district  inagi.'<trate,  the 
aherifl'of  such  district  ; 

•' (li)  in  ench  of  the  Province.s  of  Nova  Scotia,  New  Brunswick 
and  I'rinue  Edward  Island,  any  judge  of  a  county  Cuurt  ; 

"(4)  In  ihe  Province  of  Manit(d)a,  ine  chief  justice,  or  a  piii.siio 
judge  of  the  Court  <)f  Queen's  Bench,  or  any  judge  of  a  county 
court  ; 

•'(5)  In  the  Province  of  British  Columbia,  the  chief  justice  or  a 

puisne  judge  of  the  Supreme  Court,  or  any  judge  of  a  county  court  ; 

"  (/»)  The  expression  'county  attorney'  or  '  clerk  of  the  peace  ' 

includes    in  the  Provinces  of  Nova  Scotia,   New    Itrunswick  and 

Prince  Edward  Island,  any  clerk  of  a  county  court,"  etc. 

Sect.  4  makes  the  court  a  court  of  record,  which  is  to  be  called 
(except  in  Quebec,  which  is  divided  into  (li'^tricts  and  not  counti.s) 
"The  County  Court  .fudge's  Criminal  Court  of  the  County"  {••i 
union  of  counties,  as  ihe  case  may  be)  in  which  the  trial  tak-s 
place. 

[7o]  Seel.  "»  specities  the  ntf'ences  wliicli  may  i)o  the  subject  uf 
trial,  provided  the  person  charged  witii  any  of  them  consents. 

Sect.  6  requires  the  "  .slitrifl"  of  the  county"  to  "  noti'y  the 
Judge"  of  any  commitment  to  prison  for  trial,  within  twenty-four 
hours  thereafter. 

Sect.  7  authorizes  the  trial  to  be  had  witlout  jury.  The  roniaiii- 
i:»g  sections  relate  to  proceduri  and  the  duties  tif  county  attorney-^, 
clerks,  and  other  county  .Mi.  er.s. 
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The  question  of  jurisdiction  turns  upon  the  construction  to  be  ^^,^2 

given  to  the  words  "  any  Judge  of  ii  County  ••  'ourt."  as  they  appear  -r^' 

in  sub-sect.  6  which   rehites   to  this   F'rovinc»i.     (Jn   behalf  of   the 
Crown  it  was  contended  that  they  shouUl  bo  construed  literally  ; 
but  if  that  were  so  they  would  mean  any  Judge  of  aCounty  Court  in 
any  J)art  of  the  Dominion  or  elsewhere.     The  provision  in  the  saine 
aub-seciion(8oe  6)  that,     thf  expression  'County  Attorney 'or  Clerk 
of  the  Peace  '  includes  in  the  Provinces  of  N«)va  Scotia.  Now  Bruns- 
wick and  Prince  Edward   Island,  any  Clerk  of  a  Caunty  C()urt." 
would,  accordin;.;  to  the  same  construction,  include  the  County  Court 
Clerk  of  any  place.     A  literal  construction   is  theref«)re  manifestly 
to  be  avoided.    It  was  also  said  that  "any  Judge  of  a  County  Court  " 
cannot  mean  such  jndije  "  when  iictiny  within  his  county,"  as  the 
latter  words  are  not  in  the  .Act  and  must  not  be  interpolated.      But 
t  proper  construction  of  the  words  does  not  rt'(jiiire  such  an  inter- 
polation ;  for,  even   if  that  were  in  the  .Act,  tlmy  woul.l  be  super- 
fluous, as  the  judge's  jurisdiction  within  his  county  is  prima  facie 
complete  without  then).     On  the  other  hand,  to  justify  the  con' en 
tion  of  the  prosecution,  some  such  interpol.ation  as  the  following  is 
needed  :     "  And  such  .ludj,'e  of  a  Comity  Court  may  sit  as  a  Judge 
under  this   Act  in  any   part  of  thi)   Province."     Tho  rules  ot  con- 
struction with  respect  to  statutes  and  the  provision's  of  the  Act  are 
alike  opposed   to  thii  mode  of  interjiretation.     The  Act  does  not 
establish  one   Domitjion  Criminal  Court  in  each  Province,  with  a 
staff  of  judges  and  clerks  having  concurrent  jurisdiction  in  their 
rftspective  positions  over  the  whole  Province  ;  but  it  has  established 
K  Court  in  each  county  and  district  of  the  several  Provinces,  to  be 
called  (except  in  Quebec)    "'The  County  Court  Juds^e's  Criminal 
Court '  of  the  county,  or  union  of  counties."  where  the  trial  takes 
place.     In  framing  the  Act  the  legislature,  evidently,  availed  itself 
of  the  condition  of  things  existing  in  each  Province  with  respect  to 
the  administration  of  justice.      It  employed,  so  to  speak,  existing 
74]  i)rovincial  machinery  to  give  effect  to  its  new  sys'^em  of  criminal 
procedure  ;  and  it  is  obstu-vable  that  it  made  no  alteration  in  that 
machinery.     For  inf»tance.   it  adopted  the  then'  divisions  of  each 
Province  into  districts,  counties,  and  united  counties,  and   estab- 
lished the  new  court  in  each  ;  it  nominated  the  existing  judges  ol 
the  Superior  Courts  (except  in  the  older    Provim  os),  and  of  the 
District  and  County  (.'ourts  of  ail  the  I'rovinces,  to  be  tho  judges 
respectively  of  the  now  courts  ;  and  in  like  manner  it  made  use  of 
existing  apfiointees  of  each  Province,  such  as  cimnty  attorneys, 
county  sheriffs,  Clerks  of  the  Peace,  and  County  Court  Clerks,  for 
the  performance  of  duties  in  the  new  court  corresptmding  with  those 
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of  their  respective  oHices.  There  is  not  a  word  in  the  Act  which 
increiiHes  nny  of  the  territoriitl  divisions,  or  extends  the  juris- 
dictional urea  of  any  of  the  judges.  sheritFs  or  clerks,  each  of  whom 
is,  manifestly  to  act  within  the  provincial  limits  assigned  to  him, 
and  not  beyond.  It  would  bo  of  evil  consequence  wer^  it  other- 
wise. Sect.  (»  for  instance,  which  re((uirea  the  sheriff  of  the  county 
to  "notify  the  JudKe'Of  the  imprisonment  of  r.ny  person  committed 
for  trial,  would,  if  the  contention  of  the  prosecution  were  allowed. 

\XT    11  T 

*""'  ■  enable  the  sheriff,  at  his  option,  to  notify  any  county  judge  of  the 
Province,  and  in  that  way  give  him  power  to  select  the  prisoner's 
tribunal.  The  Act  would  thus  inln^duce  and  legalize  at  the  outset 
of  a  trial  a  new  and  vicious  principle  in  the  administration  of  justice. 
".>4u|/ county  court  clerk"  would  also,  for  the  same  reason  consider 
himself  entitled  to  intermeddle  in  the  criminal  business  of  any  otlier 
county  than  his  own.  This,  if  perunttoil,  would  go  far  to  defeat 
the  object  and  general  design  of  the  Act.  There  is  no  magic  in  the 
words  "any  judge."  In  a  legal  sense,  ho  is  no  more  a  judge 
beyond  his  a[)pointod  province,  district  or  county,  than  a  magistrate 
is  a  magistrate  beyond  his  district,  or  a  sheriff  is  such  beyond  his 
bailiwick.  Moreover,  to  hi>ld  the  c  aitrary  would  be  to  hold  that 
the  words  "any  judge"  have  conferred  upon  the  county  court 
juc^ges  an  enlarged,  and  therefore  now,  juriwdiction  in  respect  of 
aria,  and  have  conseiiueiitly  made  .Judge  Spink.s  — what  he  was  not 
and  is  not  a  judge  beyond  his  appointed  county.  As  the  present 
Act  purports  to  cinter  a  new  jurisdiction,  it  nitist  be  strictly  con- 
strued. That  jurisdiction  cannot  be  implied,  l»ut  must  be  given  in 
explicit  language  :  Maxwell  on  Statutes,  16H,  l}67-3()3.  There  is 
an  explicit  gift  as  to  subject  matter,  but  nothing  approaching  mw 
in  resi)ect  of  area.  .Judge  Spinks,  therefore,  hiis  not  the  jurisdic- 
tion which  ho  exercised  within  the  precincts  of  Kootenay  ,  hence 
his  conviction  of  the  prisoner  niu?t  be  quashed. 

Drakb.  .1.  :— 

[75]  There  are  t.vo  points  urged  by  the  Attorney-Oeneral  as 
grounds  wh^  this  prisoner  Piol  Ke-arkan  should  not  be  discharged 
on  this  wdx  of  error  : 

Ist. — ^lat  under  the  Speedy  Trials  .Act  the  words  used  in  defin- 
ing a  judge  who  may  exercise  jurisdiction  in  British  Columbia 
under  the  Act,  are  "any  .Judge  of  a  County  Court."  That  W.  W. 
Spinks  is  a  .Judge  of  a  County  Cuurt  duly  appointed,  and  that 
although  the  trial  took  place  out  of  the  limits  of  Yale  County  Court. 
yet  under  the  words  of  the  statute  he  or  any  <'ounty  Court  .Jiiil;,'o 
had  jurisdiction  o\j«  the  prisoner. 
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2nd. — That  under  sect.  9  of  the  Cnuaty  Courts  Amendment  Act,  |f^y2 

1890,  the   Local   Letrisluturu  eninowored  thoJudj^eof  the  County  ^^ 

couit;  of  Vftlo  to  act  and  perform  tlie  duiios  of  the  County  Court     Coukth  ow 

Hhitiuh 


Judge  of  Koiitenuy,  and  thnt  the  Provincial  Lugislntnre  under  sub- 
•ect.  14  (>f  Nect.  92  of  the  British  North  America  Act,  hud  full  power 
to  pass  that  »oction. 

With  regard  to  the  tirst  contention,  the  literal  uieHiiiiig  of  the 
wi.rds  used  will  confer  jiirisdicti.in  on  any  and  all  county  court 
judges  of  the  Province  of  British  Columbia  who  may  hold  appoint- 
ments by  commission  from  the  (iovernor-(ienoral,  unless  it  can  je 
shewn  from  the  context,  or  from  subsequent  parts  of  the  Act,  that 
such  a  construction  is  not  intended,  or  would  lead  to  confusion. 

If  we  turn  to  sect.  0  we  there  find  that  every  shtriff  shall  notify 
the  judge  in  writing  of  the  confinoniHut  of  the  prisoner  and  the 
ehargn  preferred,  whereupon  such  judge  shall  cause  the  prisoner  to 
be  brought  bi-fore  him. 

What  judge  is  iiero  mennt,  if  it  is  any  C"unty  Court  Judge  of  the 
Province,  it  enables  l\\n  nhentf  to  select  tlie  judge,  liocauae  the 
judge  so  notified  is  to  try  the  prisoner 

The  meaning  of  thin  siction,  in  my  opinion,  is  that  tlie  shetiff  <»f 
the  district  is  to  notify  either  a  Sriprome  Court  .Judge,  whose  juris- 
diction is  cnextensive  with  the  Province,  "r  any  (.'ountyC'>urt  Judge 
having  jurisdiction  withiiv  the  district  where  the  prisoner  is  com- 
iuitted  for  tiial. 

The  term  "thy  Judge"  ijuplies  tliat  there  is  a  Judge  of,  or 
authorized  to  act  in,  that  particular  district  ;  if  it  were  otherwise 
the  words  used  would  havo  been  "a  Jud«e." 

[70]  The  Ijugitdature  of  the  Dominion  ha.s  power  to  impose  on 
the  jud^e  additional  duties,  but  these  additional  duties  must  be 
performed  within  the  limits  of  tlie  judicial  districts  to  which  the 
judges  are  appointed  ;  any  other  content  ion  would  interfere  with 
the  power  of  a|)pointmont  of  tin-  judges  ve.itvd  in  the  (iovernor- 
tJeneral  by  sect.  '.)•»  (»f  the  liritisli  North  .Xuieiica  .■Xct.  1  therefore 
think  that  the  words  "any  Judge  of  a  Coiinty  Court"  must  be 
read  as  meaning  any  J udi;e  of  a  County  Court  having  jiiriMdictiou 
whore  the  offence  wa.s  committed,  and  therefore,  as  W.  W.  ,Sj)ink8 
holds  fi  commission  of  ilie  County  Court  of  Yale  only,  and  the  place 
wliere  Piel  Ke-ark-an's  iflencu  was  committed  was  within  the 
limits  of  a  separate  County  (V  rt  district,  that  the  conviction  was 
made  without  jurisdiction. 

Phe  next  question  that  arises  is,  whether  or  not   the   Provincial 
Legislature  in  empowering  the  county  court  judge  of   Vale  to  per- 
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furm  the  duties  of  the  county  court  judge  of  Kootenay  were  legii- 
lating  within  their  power  ? 

The  power  to  establish  courts  of  civil  and  criminal  jurisdiction  is 
vested  in  the  Provincial  Legislatures,  except  in  so  far  as  the  Par- 
liament of  Canada  may  estalilish  Courts  under  sect.  101  of  the 
British  North  America  Act.  I  think  the  County  Court  Judges' 
Criminal  Court  is  a  court  established  under  the  latter  section. 

The  limits  of  Tale  District  County  Court  weredetined  by  the  Act, 
cap.  25  of  the  Consolidated  Statutes,  1^88,  and  are  so  set  out  in  the 
commission  which  VV.  W.  Spinks  holds;  and  by  the  same  Acta 
County  Court  was  established  in  the  electoral  district  of  Kootenay, 
but  no  County  Court  •)  udge  has  yet  been  appointed  to  that  district. 
By  cap.  8  of  Act  of  1890  it  is  provided  that  the  County  Court  Judge 
of  Yale  is  to  perform  the  duties  of  the  County  Court  Judge  of  Koot- 
enay—in  other  words,  the  Provincial  Legislature  appoint  a  judge 
to  the  vacant  district. 

I  have  no  doubt  but  that  the  Provincial  Legislature  has  full 
power  to  make  alterations  in  the  areas  of  the  various  County  Court 
Districts,  which  the  varying  necessities  of  the  country  require,  and 
can  direct  courts  to  be  hel<l  in  various  places,  and  such  alterations 
will  not  require  a  fresh  commission  to  the  judges  (see  Crowe  v. 
McCnrdy  (1),  but  tlie  effect  of  sect.  9  of  the  County  Courts  Amend- 
ment Act,  1890,  is  a  very  ditferont  exercise  of  power,  and  so  far  as 
it  purports  to  appoint  the  County  Court  Judge  of  Yale  to  perform 
the  duties  of  the  County  Court  Judge  of  Kootenay  it  is  ultra  vires 
and  void. 

[77]  I  therefore  think  that  the  prisoner  I'iel  Ke-ark-an  is  entitled 
to  have  the  judgment  agiiinst  him  reversed,  and  that  he  be  dis- 
oharged  from  custody. 
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(Pliiintiff)  Appellant , 
and 

The  Attorney-Genekal  of  thk  Pr(»vinck  of  Ontario, 

( Defen ihuit)  Ri'upoiKleu t . 
On  appt'al  from   the  Uoiirt  of  Appeal  for  Ontario. 
[Heported  2S  Can.  S.  '-,  ft.  ^.T^.] 

Pardoning  Power  of  Lieutenaut-Oovernon   -H.    N.   A.  Act,  ss.    65, 
9t—51  Vict.,  e.  5(0.). 

The  Ontario  l.ej^islature,  by  iin  Act  resp^'ctin^  the  Executive 
AdminifltraMun  of  Laws  of  the  Province,  provided  that  in  matters 
within  the  jurisdiction  of  the  Legislature  all  powers,  authorities 
and  functions  which,  in  respect  of  like  matters,  were  vested  in  or 
exercisable  by  the  Governors  or  Lieuti.'nant-<>overnora  of  thest'veial 
Provinces  now  forming  part  of  the  Domininn  of  Canada,  or  any  of 
the  said  Pri>vince»  under  CommissionH,  instructions  cr  otherwise 
should  'so  tar  as  this  Le;^islature  has  power  thus  to  enact"  be 
vested  in  and  exercisabh^  by  the  Lieutenant-Clovernor  <>r  Adminis- 
trator for  the  time  being  of  the  Province  : — 

Hf-ld,  that  this  enactment  was  not  beyond  the  competence  of  the 
Provincial  Legislature. 

Appeal  from  a  jadi^ineui  of  the  (Jourt  of  Appeal  for 
Ontario  (1)  conHnniiif^  the  order  and  jiidf^iium'  of  tiie 
[4.^9]  Chancery  Division  of  the  Hij^h  <  'ourt  of  Justice  for 
Jiu.irio  (2)  declaring  that  it  was  within  the  power  of  the 

Legislature  of  Ontario  to  pass  the  Act  51  Victoria,  chap- 
ter 0,  intituled  "  An  Act  respecting  the  Executive  Adtniu- 
istration  of  Laws  of  this  Province,"  and  eacli  and  every 
section  thereof. 

This  action  was  brought  under  sect.  52  (2)  of  the  Ju- 
dicature Act  (R.  S.  O.  c.  40  for  u  declaration  touching 


(1)  19  App.  Rep.  31  ;  post,  \,.  &37.      (2)  20  Ont.  Kep.  222;  pott,  p.  540. 

'PreterU  .-Sir  Hienht  Siuono,  C.J.,    and  FonaNiKB,   Tahohrkead, 
GwTNME,  and  Kino,  JJ. 
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18J4         the  vali<lity  of  the  statute  of  Ontario  passed  in  1888  (^\ 

Attoknkv      VicL,  c.    '))   eiitilh'il   "An   Act   re.spectin},'   the   Kxecutive 

ro^TAsiiM   Administration  of  Laws  of  this   Province."     Tlie  follow. 

A^X..^«,     '^li,'  i"  ^he  stat«Miu!nt  of  claitii  lihi'l  in  fhe  ease: — 

0«N«uAi.         "  1    'p),,.  Atf"rney-(letieral  fi>r  tlw  Dominion  of  Canada 

Pbovinck    <jk  alk'tres  tliat    tht- Act  ot    the  liOLMsIative  Ass.inlily  of  the 

ONTAKH).  ... 

—  Provinc"    of   Mnfaiio,    -'il    Victoria,   ciiapt'T    o,    uiitithui 

Stat«iiient. 

—  'An  Act  rrs|tectini,'  fhe  Kxecutive  .\(hninistration  (tf 
Laws  of  this  Provinc  '  is  invalid,  and  of  no  force  or 
effect,  inasmuch  as  it  was  heyond  the  povv»!r  of  the  said 
Lei^iplature  to  pass    ntli  statute. 

"2.  Tiie  sai<l  .\ttorne\-( General  slates  that  the  said 
statute  pur])orts  to  confer  upon  the  Lientenant-lioveinor 
or  the  «dministrator  for  tlie  time  hein;,'  of  the  .said  Pro- 
vince, jtower^,  authorities  and  function.^  heyond  those 
conferred  upon  the  said  Lieutenant-GtA'ei'ii'ir  or  admin- 
istrator hv  the  P)ritisl»  North  America  Act.  and  heyond 
those  wliieli  it  is  witliin  the  povvtsr  ot'  the  said  Legislative 
Assendjly  to  confer. 

"  M.  It  purports  also  to  include  in  such  powers  so  con- 
ferred the  right  of  conmiuting  and  remitting  sentences  for 
oliences  against  the  laws  of  the  Province,  or  otfences  over 
which  the  legislative  authority  of  the  Pnjvince  extend.^, 
aiul  is  in  this  respect  heyond  the  powei-  and  authority  of 
tile  said  Legislative  Assemhly  to  enact. 
[4(50]  "  4.  The  said  statute  is  in  contravention  of  the  lim- 
itation impo.sed  upon  the  said  Legislature  by  the  excep- 
tion contained  in  section  \)i  of  the  British  North  America 
Act,  as  regards  the  office  of  Lieuteii ant-Governor. 

"5.  The  said  statute  purposes  either  to  declare  the 
meaning  of  or  to  amend  the  British  North  America  Act 
in  the  matters  thereby  dealt  with,  an<l  is  in  either  case 
beyond  the  competence  of  the  said  Legislature." 
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The    Attonu'V-Unn'iil    (»'    Ontarin    »l('iiiiirre<l.  (»ii    the 
grouii'I  that  the  Act  wiin  iiitni  vires, 

Rnhin8<yn,  Q.C,  aiul  Lffro//  tor  the  mipcllani : 


1H94 
Attuunrt- 

CiRSKKAI. 
roH  < 'an All* 


Attoknkt- 
The  .statute  liavin<4  heen  |»a.sse<l  became  tl»e  sulject  of      liu.NieuAi, 


or  THK 


ilUt. 


certain  correspoiuh'iice   l)et\veen   the   two   (Joverniiients,  Pkovisck 
and  this  correspoiidt'tic*;  ^va.s  het'ore  the   Court  nt  ( 'han- 
cerv  on  the  ari'iiiiient,  a-s  well  ascertain  other  docnineuts 
which  are  printed,  an<l  these  documents  we  have  atfreed 
Hhoiihl  he  pnt  het'ore  (his  court. 

Tiiis  liiin<r  ii  cfise  of  ntjlilic  ehai'aeter  ji  very  full 
iihstiacL  (if  the  arnfuuient  before  the  (.'hmu'erv  Division 
is  j,Mven  in  20  Out.  Rep.,  '2'22.  Hetore  the  Court  of  Ap- 
peal tlje  case  was  a;nain  ar^.ied  at  length,  an<l  the  »iri,nj- 
iiient  on  the  other  side  havin;,'  heen  taken  ilown  in  sliurt- 
hand,  my  learned  friend,  Mr.  Hlake,  has  had  it  printed 
in  the  form  of  a  pamphlet.  We  have  ours  j)ri?ited,  also, 
and  we  w«nild  sujjffest,  with  the  consent  of  mv  learned 
friend,  that,  with(.)ut  repeating  the.^>'  arjjjuments  in  detail, 
we  hand  into  court  these  print"d  pamphlets,  repeatin*; 
here  only  the  main  pi<»positions  on  both  sirh-s,  which  will 
have  the  erteet  of  ein'tailini:;  veiy  much  oui  present 
ari,'ument.  The  case  is,  moreover,  of  such  a  character 
that  we  cannot  aild  anythin*^'  very  new,  with  this  excep- 
tion, tliat  we  find  it  neces.sary  to  .say  a  few  words  on  the 
late  decision  by  the  Privy  Council,  in  1S92,  since  the 
argument  in  thi^  Court  of  Appeal,  of  Liqaldaiorn  of  the 
[461]  Marilime  li<ink  v.  Rcceiver-Oeneral  of  New 
Brunswick  (1)  which  my  learned  friend  conceives  has 
advanced  his  arjL,'ument  very  far,  and  renders  a  great 
part  of  it  unnecessary  by  confirming  the  position  of  the 
Province. 


or 


n- 


I 


(1)  11892]  A.  C.  487;  antt,  p.  1. 
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1HU4  The  learn»^(l  counsel   then  contended  that  all  prcroj/a- 

tive  powers  and  functions  not  sjiecilically  bestowed  l)y  the 
British  North  America  Act  upon  the  Uovernor-deneral 
or  the  Lit'Uteiiant-(u)vernois,  remain,  a,s  is  expressly 
stated  hy  sect.  *J  of  that  Act,  vested  in  the  Queen,  and 
Pkovinok  ur  (jj^,)  ,„jiy  i,y  ilok'gated  hy  her  throu'di  the  usual  channel 
of  coMimi.s.sions  and  instructions.  Uo  also  (lu-  ted  as  part 
of  his  ai;,Miment  the  view  adopted  hy  the  Ministei  o( 
Justice  in  reconniirnding  the  di.'^allowan^•e  of  the  Queheo 
Act.  4t[i  6i  ')0  V'ici.,  c.  1)8,  jespecting  the  executive 
power,  ill  which  he  states  :  "  Tht;  office  of  Lieutenant- 
Oovernni  is  one  of  the  incidents  ot  the  constitution,  and 
the  auihority  lo  i.gislate  in  lespect  thereof  is  exiiepted 
from  the  powers  co?iler»e<l  upon  the  Legislatures  of  the 
Provinces,  and  is  exclusively  vested  in  the  Parliament  of 
Canada.  In  the  opinion  of  the  uniersifrned,  it  is  imma- 
terial whether  a  Legislature  hy  an  Act  seeks  to  add  t.i 
tak  from  the  rights,  jtowers  or  authorities  which,  ny 
virtue  of  his  otlice,  a  Lieutenant-Governor  exercises.  In 
eitlier  case  it  is  lejjislation  respectintj  his  office."  (I) 

The  Iciirned  counsel  further  contended  th.it  tin;  Act  of 
the  t)ntario  Legislature,  now  in  (piestion,  was  clearly 
ultra  vires,  i>ecau.se  it  assumed  to  lei^islate  upon  all  pre- 
rogative powers,  no  matter  of  how  hij^h  and  sovereign  a 
character,  so  far  a»  such  powers  had  their  operation  in 
or  had  respect  to  the  matters  placed  within  the  legisla- 
tive jurisdiction  of  tht;  Province.s  by  .sect.  92  of  the 
Briti>.h  North  America  Act  He  p».»inted  otit  that  the 
[^62]  powers  'ontained  in  commissions  and  iiistructioiiH 
to  (Jovernois  and  Lieutenant-Governors  were  almost 
exclusively  of  a  iiigii,  sovereign  and  fundamental  char- 


(1)  K<  fiKiii*'  ^''iporttt  ot  .Minidtfru  nf  .luMtici,  Vol.  2,  p.  58,  (»«»•  .tliio  pp. 
2UI  20i. 
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AiKument. 


(kcter,  ami  in»t  what  have  lu>en  called  luiiioi  pieiogaiives.  i894 

The  learned   counsel  contended   that  the  fact  that  -«uch     attounkt- 
preiof^atives  might  in  tlieir  exercise  and  operation  touch   ^,, a  Canada 
the  siiOJects  placed  within  the  exclusive  le^dslative  juris-       ncMiNtt- 
diction  of  the   I'rovincial  Lejijislatures,  <lid  not  hring  the      \',k^xhe*^ 

pierotfative  powers  themselves  within   that  iurisdiotion,  t^^'iviNCK    o» 
«  "  •  J  •       Ontario. 

and  that  under  what  has  been  called  the  general  law  of 
the  Empire,  colonial  legislatures  have  no  right  to  legis- 
late with  regard  to  them,  and  that. therefore,  the  Untmio 
Legislatuie  had  n«)  power  whatever  "thus  to  enact"  In 
support  ul'  these  contentions  the  learned  counsel  relied 
on  the  points  of  argument  advanced  in  the  C/OurL  »>l  Ap- 
pejii  for  Ontario. 

Kel'ereiiee  was  ai^o  made  to  lh«;  instructions  now  re- 
ceive<l  by  the  Governors-General,  and  it  was  c<.»ntended 
that  the  powi'r  of  pjudon  there  i/iven  must  be  exelusive 
and  cannot  eo-fxist  in  the  Lieutenant-Governors  of  the 
Provinces  unless  by  delegation  from  the  (iovernor-Uen 
^ral  tindei'  the  pow«.'rs  in  '!iat  res})ect  conferred  upon 
hun 

rhe  learned  c«Mni.-^el  then  referred  to  the  case  of  the 
LuiwidatoTH  oj  (he  Maritinw  Bank  \  /i*celver-<je>iei'id  of 
New  Bruiii^wi<:!c  {]),  and  contended  that  that  case  left  the 
que>*tion  involved  in  the  present  case  unaffected,  citing 
the  passage  in  which  the  Judicial  Committee  state  that 
the  provisions  of  the  British  North  America  Act  "  no- 
where pmless  to  curtail  in  any  respect  the  rights  and 
privileges  of  the  i'rown  or  to  disturb  the  ielati(jns  then 
existing  between  the  Sovereign  and  the  Provinces."  He 
contended  that  though  ihat  case,  no  doubt,  decider  that 
in  matters  ot  provincial  government  the  Lieuttsnant- 
[4<)3j  Gov«>rnor  is  as  much  the  direct  repiesentative  ot* 

(1)  (l«9a)  A.  O  437  ;  anU,  p.  I. 
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1894  Her  Majesty  as  the  Goveiiinv-General   is  in   inatters  of 

ArroRNKv  Dominion  {^ovcriniuint,  yet   ihe  fact  renitiins  iltat  both 

foa'cANAnA  Governors-General  and  Ijieutenant-CJovernors  only  repre- 

Attoknhv-  ^^"^  ^^"'  Queen  in   a   modified   manner.     Tlie   deijjree  to 

GuNKUAi.  wiiieh  ill  »'ither  case   they  represent   }»er   «l"pend.s  upon 

or  THK  ^          I                                     r-                  I 

Pbovinck    ok  t]xe  provisions  <»f  tho   Britisli  North  America  Ail  oi»  the 

Ontakio.  ' 


Argument. 


one  liiiTHl,  ;ind  the  powers  delegated   l-y  cowmiHuionH  and 
instruction^  on  tlie  othei  liand.  (1) 

E.  Blake,  Q.  ('.  'AJiuiliiiH  Irving,  Q.  C.,  with  hi»j))  for 
the  respondent. —  I  m.'"  conveniently  open  my  ar^iimerit 
by  reterriii,'  to  that  aiithoritv  to  wiiicli  my  harried 
friends  have  referred,  and  whieh  they  think  do«'s  not  add 
much  to  the  position  ot"  the  Province.  I  would  ia>^  y<^ur 
Lordships  to  considei'  wliat  the  case  of  thf  LiquKuiioTi' 
of  ihe  Mnrifvitf  lUtuk  v.  Recevver-Gvneral  of  New  Hriin«- 
wick  (-)  does  establish,  not  in  tlu'  way  of  statinj,'  air, 
new  views,  but  as  piacinjf  in  a  nroper  lifjlit  the  posits  ?i 
of  the  Province  with  reference  to  lejijisiative  powers.  It 
p,)pears  to  me  that  in  that  case  their  Lordships  of  the 
Judicial  Committee  had  conchnkMl  to  make  a  derinite 
statement  of  their  view  of  the  ^.  )sition  of  the  Provincf 
and  to  jdace  their  decision  upon  a  hroad  and  clear  view 
of  the  result  of  the  previous  decisions  affectinir  the  ri^ht<« 
of  the  ditterent  Provinces  of  tlie  Dominion.  There  ia 
nothing  said  in  that  case  at  all  inconsistent  witii  the 
decision  of  this  court  froni  which  it  was  an  appeal.  <  >ij 
the  contrary,  the  decision  was  affirmative  of  the  view  of 
this  court  as  to  the  jjrerojjfative  of  the  Lieutenant- (Jov- 
ernor. 

The  judgment  in  the  ease  referred  to  at  page  441   of 
the  report  [l.S:i2|  A.  C.  Itegms  by  pointing  out  thai  "  thi 


(1)  8e»  »]i>o  report  of  argument  in  20  Unt.  Rep.,  pp.  2S4,  H  ttq. 

(2)  [18921  A.  V.  487 ;  anU,  p.  1. 
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appellants  did  not  iinpuach  the  autliority  of  these  cases 
[■ifii]  { Rf.f).  V,  Hdfitk  of  Nova  Scotvi  (1).  and  ExvhaiKjt 
B"nk  of  Clawido.  v.  The  Qiwen  (2)j.  and  t.hey  alno 
conceded  that  until  the  i)as,sin<,'  of  the  British  North 
Ariieric!!  Act,  lHf)7,  there  was  |treei.s«;]y  the  same  rtlarion 
betwef'n  the  Crown  and  tht!  Piovincir  whl<.'h  now  .suhsints 
between  the  Cro^^'n  n/fy\  he  Dominion.  But  they  inain- 
tniru'd  tliat  the  off>cf  of  th<>  >tatute  has  been  t'l  sever  all 
connection  V>etween  the  Crown  an<l  die  Provinces ;  to 
rnaki'  the  Lfovernmci.t  of  t)ii>  Dominion  the  only  <,'overn- 
inent  of  HtT  Majesty  in  N«trtli  America  :  and  to  reduce 
the  Pii'vinces  to  the  tank  of  independent  municijial 
insiitutions. "  In  r«isj)e«t  to  iIiIm  contt-ntion  their  Lord- 
Hhips  used  this  lan<,'U!i^'e  :  "  For  these  propositions,  which 
contain  tlie  sum  and  sul»^tance  of  the  ar<^uments  addressed 
to  theni  in  support  of  this  appeal,  their  L(»r  Iships  have 
been  unal)le  to  find  »'i;her  |)riiu;ipif  or  aurhnrity."  Then 
theie  i><  the  authoritative  statenu'nr  tluit  tin-  British 
North  America  Act  does  not  "  disturh  the  relations  rhcn 
subsisiin^  »i«'tvvt'cn  tin;  Sovereign  and  tlie  Provinci-s.  The 
object  of  tlie  Act  was  ntither  to  weld  flie  Provinces  into 
on«',  nor  to  sul)ordinatt'  provincial  governments  to  a  cen- 
tral authority,  hut  to  create  a  fe<ieral  government  in 
which  tht'V  should  all  he  rc[)resented,  entrusti'd  with  the 
exclusivf  administration  of  affairs  in  whieli  they  had  a 
commoji  interest,  each  Province  retaining  its  indepen- 
dence and  autonomy.  That  object  was  accomj)lislK'd  hv 
distributinti,  l)etween  tut;  Douiinion  and  the  l*r(>viiices. 
all  powers  executiv*'  and  h-gislative,  and  all  public 
property  and  revenues  which  had  previously  itelonged  to 
tile  Provinces  ;  so  that  the  Dominion  (lovernmcnt  should 
be  vested  wirii  such  of  t!ies(«  p<Av«'r->,  property,  and  n*v- 


U94 

ATTOi.NlT- 

roR  Canai>a 

V. 

ArroBNKY- 

GENtl  AL 
OK  TH« 

Provinck  or 
Oktahio. 

Ar^'umeDt. 


lU  11  Can.  S.  C.  R.  I  :  onte,  vol.  4.  p  310.        (J)  11  A|.|.    Cm.  1^7 


m 


'    Plut    '' 


5-24 


SUPKEME  COURT  OF  CANADA. 


189« 
Attobmft- 

GBNI'IIAL. 

V. 

Attohnby 
Ornkhal 

or  THK 

Phovinok  or 

Ontabio. 

Argument. 


1^ 


enut's  as  Wf?rt'  iit^cessaiy  toi  the  <lii»'  perforinnnc**  <if  its 
constitutional   tuiictioiis,  jinil   that  the  reniaindor  should 
he  I'l'taiiied  hy  t!ie   P^ovin('^'■^  !i»r  the  purposes  oH  proviu- 
cihI  ;<)v«'rnnient.     }5i!t  in  so  far  as  i(.';4ards  those  matters, 
[4t)r>]  which,  hy  s.  ct.  U'2,  arc  specially  reserved  lor  pro- 
vincial !i  i^'islafion,  the  legislation  of  each  Province  con- 
tinues fo  he  free  finm  thf  control  of  the  ]^oniinion,  and 
as  siiprenie   as   it   was    hid'nri'   the  passing  of  tlie  Act." 
This  language  is  ii'iportant  because  tliert-  will   l)e  found 
in  a  .suhseqiieut  pai't  of  the  jn<l<pi.<Mit  an   indication  of 
what    will    necessarily    follow    from    the    idea  thiit    the 
Qut'en  wa-  in)t  prirsirnt  as  a  pai  t  of  tin-  provincial  legi.'^- 
lature    in    iheir   le«;islative   acts,  and   it   follows,  in   the 
opinion    kI   tlu-ir   Lordships,  a^  u  necessary    projjt).--ition 
that  she  was  {)ieHejit.     Their  Lordships  say,  at  pagf  iV-i 
of  the  report.    '  It  would  r»(iuire  very  express  lau>fiiage 
such  as  is  not  to  he  found  in  the  Acu  of  liSO?,  to  warrant 
the    inference    ihiit    the    Inipeiiai   Le<jfislature   meant  to 
vest  in  the   Provincis  nf  Canada  tin-  right  of  exereisuij^ 
supreme  legislative  poweis   in    which    th"'    British  Sove- 
reign was  to  have  no  share."     Ai.<l  again,  in  speaking  of 
the  objection  that  tht*  liicutenantOovernor  of  the  Prov- 
ince is  not  apj)ointe<i  dirertly    by   Her  Majtsty,  but  by 
thti  (lovernor-General,  who  hat  also   the  power  of  dis- 
misHid,  their  liO?dships  say  :  "  'Ihe  act  of  the  Governor- 
General  and  Ids  (Jouiuil  in  making  the  appointment   is, 
within  the  meaning  of  the  >tatute,  the  act  of  the  Crown  , 
and  a   Lieutenant-tJovernoi,  when  appointed,  is  as  much 
the  representative   of   Her    Majesty   f(jr  all   purposes  of 
provincial  government  as  the  Governor  General  him.self 
is  for  all  purposes  of   I)omini<jn  government."     So  you 
have  there  a  general  declaration  that  the  executive  powers 
are  divideii.  and  that  that  part  winch  is  necessary  for  the 
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tln«*  i^erfnrmanoe  of  tlu*  functiuii.'-  ni  tiie  provincial  gov-         n^(t^ 

eininont   *eni.aiiis  witli  t)ie   Province.     Then  thoir   Lor«i- 

ships  in  the  case  in  ([uestion.  ft<ter  statin}^,  as  I  Imvc  said 

tliat   the  h'gislatmc  of   .  icli    Province   of   Canada  i^    as 

supreme  as  it  was  before  the  {musing  of  the  Ac?,  cite  from 

f4<i()l  tlie  now  historic  ciise  of  Ifodqe  v.  The  Quem  (l),  i'"oviN.Rof 
^        '  ./■»/'      Ontario. 

ati'l  tlien  ^o  on  to  say  in  reference  to  the  Legislature  of 
New  Brunsvviclv,  which  w;is  in  (juestiou  in  Llqitiddtor.s 
of  IIk"  Marifimfi  Bank'  of  Can>t<Ui  v.  Herelver-Gctifral  of 
Nf'ir  Bmnttivick  (2),  that  "it  derives  no  authority  from 
tin-  (Government  of  Canada,  and  its  statn  is  in  no  way 
;tnal.»gous  to  that  of  a  municipal  institution  which  is  an 
;mthority  constituted  for  }>urpo-es  of  h»cai  administra- 
tion. It  possess"s  powers,  not  of  administration  nierely, 
hut  of  legishition,  in  the  strictest  sense  of  thjit  word  ; 
Hiid,  within  the  limits  assi  .ned  by  sect.  92  of  thf^  Act  of 
IKf)7.  these  powers  ore  exclusive  and  suprern.  ."  They 
tlii-n  go  on  to  say,  as  I  have  before  said,  that  the  British 
Noiih  America  Act  should  contain  very  exp'-ess  ianiruaue 
(wliich  it  does  not  contain)  to  dej>rive  the  province  of  its 
pri'iogative.  What  was  suppo^tid  to  V»e  ubitei  in  Tk(her<if 
V.  Lundry  (8),  is  tlu;  delitierate  opinion  ot  the  Privy 
Council  in  this  ctise,  namely,  thai  the  Queen  !»<  a  party 
to  provincial  legislation. 

In  that  case  of  the  LUfiinlnfori*  of  ike.  Maritivif  Bouk 
V.  tu'reiver-Geitrrtil  <it'  N<'ir  HriDiHwirk  *''2)  we  lino  in  the 
judgment  the  following  passnge  :  — 

"  if  tlic  Act  had  not  committed  to  the  (io\eriior-Cien- 
cnil  the  power  of  appointing  and  removini:  Lieutvnaui- 
(jovernors,  there  would  have  been  no  room  for  the 
ftr;^'ument,   which,    if    pushed   to   its    logical     <"onclui<ion, 


(I)  J»  App.  Cm.  117;  antf,   vol.  8, 

p.  l44. 
(2i  |18U'21  A.C.  iS7;anU,  p.  1. 


(3)  2  App.  Cm.  lOS :  anU,  vol.  2, 
p.  1. 
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;s'i4         would   prove    that   the   (r-ivcrnor-CJoneral,    and   not   the 
ArTOKMv-    Queei),  \vhi).se  Vicfroy  lie  i>,  Itocanie  the  sov('rei}j;n  aut'or- 
roii '"•  ^^AI)A   '^.V  o**  th»-   ProviiiCH  whtTun-ei  tlie  Act  of  1SG7  came  into 
Andi'.vKT     operation.     But  the  ar{.,Mniiont  iicnoros  tho  fact  that  In 
'm'^^he''     ^^^^   ''**   ^^^^  ap|HMntiii(.'iit  of  a    Provincial   Governor  ia 
pHoviMiK    nr  ,uy^,|,.   |,y  tl,y  '  (loveiiior-x.  "Ueral    in   t/ouncil    by   instiii- 
rnent  umh-r  the  Great  Seal  of  Canada,'  or  in  other  uonls 
\>y  tho  executive  <j[ove!nnient  ol"  the  Dominion,  wliich  is, 
by  sect,  !>,  expressly  declared  'to  continue  ;ind   lut  vesl.d 
in  the  Queen."     There  is  no  constitutional  anomaly  in  jui 
executive  utHcer  of  the  ( 'rown  leceiving  his  appointimnt 
at  the  hands  of  a  j^overniu},'  body  who  have  no  puw.  is 
and  no  functions  except  as  representatives  of  the  (Jrowii," 
and  then  follows  what  1  have  already  read  on  this  point 
Then  the  judifment  procei^ds  to  discu-s  the  point  >\>  i<> 
the  vesting,'  or  non  vestini;  of  the  publii;  proj)erty  and  rev- 
enues of  each   Province   \n   the   Sovereign,  which  [4ii7] 
their  Lordships  say  appear-t  to  be.  i)ractically  settled  by 
previous  decisions  of  the-  Judicial  (Jommittee,  referrini^ 
particularly  to  tlu;  xVtiimi*' ij-Gttnei'al  of  Un(ariu  v.  Mcrcfv 
( I ) ;  Hi.  Cii.fhr.rinc'H  M'dlivt:)  <itui  F.muher  Coififvttii/  v.  Tlir 
Queen  (2),  and  Aliorwy-General  of  liriiish  tUthimh'ui  v 
Atior net)  General    of  (.■anada   (ii),    and    the   judguunt 
cloaea  as  foll(;ws: — 

"Seeiuir  that  the  successive  decisions  of  fhis  l^oard.  iii 
tho  case  of  territorial  revenues,  are  ba^ed  up(»n  the  ^'  ii- 
eral  reco<j;uiti<)n  of  Her  Majesiy'.s  continued  sovereignty 
under  the  Act  of  ].S()7.  it  appeals  to  their  Lordships  tlifit, 
so  far  as  regards  vesting  in  the  Crown,  the  same  conse- 
quences must  follow  in  the  case  of  provincial  revenues 
which  are  not  territorial." 

(1)  8  App.  Uat,  707;  antr,  vol.  3,  (2)  14  App.  Caa.  46;  ante,  v..|.  4, 

p.  1.  p.  107. 

(3)  14  Ai.p    <'ii'*   '.?*.>:.;  ante,  vol.  4.  p.  241. 
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That  is  important  as  fijiviiii;  us  at  last  an   interpreta- 
tion DM  which   wi'  can  rely  for  tiie  conitniptioti  of  thi- 


casp. 


1894 
A  rrohN>  > 

liKNKHAI 

roil  CaNaoa 

r. 
ArrouNtv- 

(iKNKHAi. 
OK  THK 

riiovrNCK  or 
Ontakio. 


The    leurnod    counsel    tlion  procoetled    to    submit   the 
pi)ints  of  arj,'nme,nt  rehcil  on  in  the  Court  of  ApptMil.  (1 » 

Stkon(;,  0.  J.  :  — 

The  |.'»th  suh-section  of  sect.  '.'2  of  tiie  Britisii  Nolth  ArKumenl. 
America  Act  ami  the  decision  in  the  case  of  Ii<K/(fr  v.  Thr 
Qin'i'i)  (2),  preclude  the  pn.ssihili' y  of  any  d«)ultt  as  to  the 
ri^ht  of  provincial  lei^islatures  to  impose  punishments  by 
fine  and  imprisonment  as  sanctions  for  lavvM  which  the\ 
had  power  to  enact. 

The  case  of  Ijl<iu,idaf.orH  of  tlif.  MariUtty  littnlc  of  iUiii- 
■  id<i  V.  liece'iver-Ge.ne.Kil  of  Scir  JJi'tbiiaivick  ('A),  deti- 
nitively  estuldialied  that  a  provincial  I.iieutenant-(  Jovernor 
ap)ioint«>d  hy  the  GovtuTior-doneral  under  the  oreat  .seal 
of  th"  Dominion  [)ursuant  to  the  provisions  t)t'  the  British 
North  America  Act,  repre^cmts  the  Queen. 

[4()S]  The  ♦•.')th  .sectiiui  of  the  Bi-itish  North  Amei'ica 
Act  which  continues  to  the  Lieutenant-Governors  of  the 
Krovnices  such  statutoiy  powers  after  confeileration  as 
liuil  pieviously  been  vested  in  tlie  Lieutenant-Governors 
m  far  as  the  Hau»e  arv  capable  of  I leinir  exercised  alttu"  the 
union,  does  not  appeal'  to  me  to  h  ive  any  material 
htariiiL',  as  thi'  prei'o.ij;ative  of  pardoning  exeicised  by 
the  Lieutinant-Ciovernor  b...f  »re  eonfoileration  vvas  not 
lerived  from  any  statute. 

Had  I  been  t\>mpelle<l  t  >  decide  the  substantial  ques- 
tion ar^^ued  before  tliis  court,  f  should  liave  had  no 
hesitation  in  holdni;^'  that  "the  power  of  comnnitinj^  and 
roinittiii^  sen  tenet's  "  mentioned  in  the  secoml  section  of 

(U  Hue  report  of  ftrnvuiiHiit 2(1  Ont.  (2)  SJ  App.  Can.  117;  anle,  vul.  '.i 

K»ip.,  pp.  iSil,  tt  teq.  p.  144. 

(3)  118«J2|  A.  C.  437;  ante,  p.  I. 
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1894         thi' proviiirial    Aft,    in   (jiK-stion,   was  nothinji;  less  than 
A^T(JU^•K^       tlu'  power  to  panl'in. 
»oH    Canua       ^y  ^^*'  '"^^'  **^   *''**'  constitution,  or,  in  other  words   ttv 


Arr(»KNK\      ^'"'  coMiinon  law  (tf  ICn^'land,  tlic  prerogative  of  Tncrcy  is 

Uir   IHK 


<iKNKiiAi      vo.sted  in  the  (.Vowii,  not  merely  a.s  io<^ar<ls  tho  territorifil 


1^ 


Provini!k  OK  limits  of  the  I^nit» d  Kincnloiu  b;it  throuirhoiit  the  whole 

of   llcr  Maji'stys  <louiiiiions.     The  autlioritv  to  exercise 
Strong.  C.J.  .1       . 

— —  tfiis  pi(  rttu'ative  may  lie  delet^atetl  to  viceroys  and 
colonial  ^'overnors  n-prosentin*;  the  (Vown.  Such  dele- 
j,;ation,  whatever  may  he  the  conventional  iisapje  eHtah- 
libhed  on  j^roundsof  political  expediency,  a  matter  which 
hah  nothinj;  to  do  with  the  le^al  <pH'stion,  cannot,  how- 
ever, in  an}'  way  exclude  the  power  and  authority  of  the 
Crown  to  exercise  the  picu'o^'utiv*'  directly  hy  j)ardoning 
Hn  offence  comndttr«l  anywhere  within  the  (Queen's 
flominions.  I  take  it  to  he  the  invariable  practice,  in  the 
case  of  colonial  j,'oveinor8  to  delegate  to  them  the 
authority  to  pardon,  in  expie>^  teiins,  either  hy  th<'  com- 
mission under  the  ^reat  seal,  oi  in  the  instructions  eorn- 
munieatod  in  thouj  hy  the  ( 'rown.  Thi.^  heini,'  so,  and 
this  practice  havim;  |>revaile<l  as  far  as  I  can  discover 
universally  and  Hor  a  lon^'  series  of  years,  1  should  [409] 
hii\'e  thouj^dit  that  it  at  leasi  implied  that  in  the  opininu 
of  the  law  oflicers  of  the  C'rown,  an  authority  otj  such  h 
point  second  onl\  to  that  ot"  a  judicial  decision,  that  ttie 
prero^jative  of  pardoning  otiences  was  not  incidental 
to  the  oflice  of  a  colonial  governor,  an<l  could  (»nly  lie 
executed  hy  sucli  an  ofKcer  in  the  ah.sence  of  lej»islative 
autliority,  under  powers  expressly  conferred  hy  tiit 
(-rown. 

The  next  (piestion,  an«l  one  whicli  was  arj^ued  on  this 
appeal,  and  which,  if  we  were  compelled  to  decide  all  the 
jpiestions    presented    we    shoidd    have    been    ohlifjed  to 
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pronounce  upon,  is  oiu'  ol  the  ^.Teiitesi  impctrtance,  not  a  i!.!»4 
qr  rstion  of  construction  ariwin^  in  any  way  upon  the  attohnet- 
British  North  America  Act,  Viut  one  involvin;^  a  jxreat 
principle  of  the  ^'eneral  constitutional  law  of  the  Empire. 
That  questicm  is:  in  what  Ir^Mslature  dftes  the  power  of 
conferring  this  prerogativt'  ol  panlonintj  hy  lej^dslation  ^"{^L'^!,'' "' 
upon  n  tepresentMtive  of  the  Crown  such  as  a  cohuual 
govenior,  r('8i«lf  ?  Is  it  jiosses  »•(!  by  iiny  colonial  legis- 
lature, including  in  that  term  un<ler  our  system  of  federal 
government  ;ih  well  the  Dominion  F*arlianuiit  as  a  Pro- 
vincial Legislature,  or  is  it  confined  to  the  Imperial 
Parlianient  ?  'I'hat  the  Crown.  iiUhough  it  may  deh'gate 
to  its  repreaentiitives  the  exercis«;  of  trertain  prerogatives 
cannot  voluntarilv  divest  itself  of  them  seems  to  he  a  well 
reeognisc'd  ootistitritional  canon.  Upon  this  point  of 
the  locality  of  the  legislative  powfr  tn  interfere  with  the 
Royal  [)rerogativ(',  I  should  have  thought  that  the  case 
of  ('uHhing  v.  Dvpni/  (1),  Mud  ht  re  Mdvois  (2).  decided 
hy  th<»  Judicial  Comndttee  with  reference  to  the  jtnisdic- 
tion  of  a  colonial  legislature  to  limit  appeals  to  the  Queen 
in  ('••uncil,  would,  if  not  direct  authorities,  have  had  at 
least  a  very  inaterial  ajjplication  to  the  present  (piestion- 
The  judgments  delivered  in  the  Stipreme  Court  of  [47<>] 
Victoria  in  the  case  of  Clmrtif  Teeoiig  Toy  v.  Mimjrovc  {\\) 
might  also  have  atioided  us  great  assistance.  If  it  had 
heen  neeessiiry  t<>  d»  cide  this  l.'i.st  (|Uistion,I  should  have 
(lesiied  further  argiiment  in  ordet  that  the  opinions  of 
the  learned  judges  who  decided  the  Australian  case,  jiihI 
the  authorities  which  with  gr«'at  irniustry  and  research 
they  appear  to  have  hrought  together  miglit  he  fully  dis- 
cussed, for  that  case  was  not  referred  to  in  the  argument, 

'1)  5  Ajip.  Cap.  Am;  antf,  v.,I.  1,  (3)  14  Vict.  L  K.  349;  [1891]  A.  C. 

p.  L'W.  272.    S«ex.<»f,  Aiii«'iidix. 

I?l  16  Moo.   1'.  ().  Ihw. 
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1894  havin;^  huen  hioui^lit  t>>  our  notice  hy  the  learned  counsel 

AnouNKY  *'>•'  tlie  ap|tellant  .«>ince  the  hearing  i»t'  tho  appeal. 

GlNkUAL 

roB  Canapa        1  have  niade  the  foregoing'  ohservationa  in  order  that 


V. 


Attobnkt-     the  attention  of  coiin.sel  may  ho  directed   to  the  pfjints  I 

<»r  THK       have  indicated  shouM  the  CJise  he  hrou^ht  helore  us  attain 

ontakio.     >d  Hojue  other  form.     At  present  I  do  not  intend  to  decide 

Stron^O.  J.  *"y  ^^'  these  ((ue.stions,  f(»r  I  aui  uf  opinion  that  we  nm.st 

~  dispose  of  this  appeal   upon  the  aame  ground  aa    that 

taken  in  the  judgment  of  Mr.  Justice  Osier. 

I'his  is  an  action  instituted  under  the  Jurisdiction 
given  hy  sect.  52,  suh-s.  2,  of  the  Ontario  Judicature  Act, 
which  is  as  follows:  — 

"The  Ilij^di  Court  shall  have  jurisdicttion  to  entertain 
an  action  at  the  instance  of  either  the  Attorney-(Jeneral 
for  the  Dominion  or  the  Attornoy-General  of  the  Pro- 
vince lor  a  de(;laration  as  to  the  validity  of  any  statute  or 
any  provision  in  any  statute  of  this  legislature,  though 
no  further  relief  should  he  soiigliL  or  prayed  ;  and  tlnj 
action  shad  be  deemed  sutiiei'  iitly  constituted  if  the 
two  officers  aforesaid  aie  parti«?s  thereto.  A  judgintnt 
in  die  action  shall  he  a})pealal)le  like  other  judgments  of 
the  said  court." 

The  Attorney-Oeneral  of  the  Dominion  hy  his  stnte- 
ment  of  claim  asks  for  a  declaration  as  tlie  validity  of 
the  statute  under  consiih-ration  and  every  section  thereof. 

Whatever  may  lui\e  Iteen  tint  proper  (kiterminatioii  of 
this  (juestion,  if  the  statute  had  heen  absolute  in  its  [471] 
terms  it  seems  to  be  impossible  to  say  that  an  enactment 
which  on  its  face  is  expressly  made  subject  to  a  condition 
that  the  legislature  has  power  to  enact  it,  can  be  nltrn 
vires.  The  effect  of  such  a  proviso  necessarily  is  that  tlic 
Act  is  by  its  very  terms  lo  be  treated  as  an  absolute  nullity 
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if  heyond  th«?  compoteiici'  of  tlu*  legislatuiv  ;  ii  in  there- 
fore iinpo.HsiMe  ti)  sny  that  thi-ro  has  Imi^n  any  excess  of 
jurisdiction. 

The  appeal  must  he  dismissed. 


(Tritnslnted.) 


FouuNJEH,  J. : — 
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This  action  has  heen  brought  for  the  purpose  of  ohtain- 
inj^  a  dcehiration  that  the  Act  ;')l  Vict.,  c.  5  is  heyond  the 
competence  of  tlie  Le^i.shiture  of  Ont  irio.  The  answer 
()t'  the  Attorney-deneral  of  Ontario  contained  in  his 
(ieiinirrer  is  sufficient  to  defeat  the  claim  put  forward. 
The  ohject  of  this  Act  is  not  to  scuttle  the  meanin<^  of  the 
Britisli  North  Ameiica  Act  or  to  amend  it  in  any  way 
heyc  nd  the  powers  wliieh  beloiiijj  to  the  said  h-plshiture. 
It  has  expres.sed  this  in  tlie  most  positive  mainuT  liy  the 
declaration  several  times  repeate-l  in  this  Act  that  it  has 
only  iejrislated  so  lar  as  it  had  powei'  us  a  I'rovii.ce  to  do 
.so  and  without  interferioi,'  with  the  powers  reserved  to 
the  tederal  parliament. 

Since  the  Kii^islatuii*  has  declared  that  it  liad  no  inten- 
tion of  p;ivin<(  ertect  to  its  lev^islation  fiirtln-r  than  it  has 
power  to  do  so,  and  especially  when  the  (pie.stion  is  not 
as  to  the  application  of  the  .Vet  to  a  partiitilar  ease,  it  is 
evident  t'^at  the  petition  for  a  declaration  of  ^MlC()n^titu• 
tioniility  is  pre  uatiu'e.  It  seems  to  nu^  that  th-.'  adopt- 
tion  of  such  a  prorcudinfj^  .should  hav«'  heen  <l>!aye(i 
until  a  ease  arose  in  which  this  Aet  wns  relied  on. 
Until  then  it  seems  to  me  that  the  Court  cannot  he  asked 
to  makt^  a  declaration  affirinin;,'  what  the  leffislnture  harl 
refiained  from  declaring'.  What  has  been  thus  decdared 
[472]  provisionally  or  by  way  of  trial  cannot  he  of  ^reat 
use,  but  was  within   the   eompetence  ot   tlie    legislature. 


^liWUf 


t        :i5l 


^ 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


<,y  C, 


C?/- 


A 


1.0 


I.I 


i;i 


1^ 


11:25  1 1.4 


iiiii 

1.6 


V] 


<^ 


/i 


Cj 


O 


/ 


m       '-7m    tJr'  y. 


/ 


■>«^ 


Photographic 

Sciences 

Corporation 


23  WEST  MAIN  STREET 

WEBSTER,  NY.  14580 

(716)  872-4503 


a>^ 


V 


.4\^ 


S>- 


y-''  ^ 


^<b 


V 


v^^  ^ 


^ 


4. 

7  %•    £p 


C^/ 


v/ 


^:  J: 


532 


SUPHEME  COURT  OF  CANADA. 


1894 

Attobnbt- 
Gbnebal 

»OK  OaNA))A 
V. 

Attobnet- 
Genebai. 

OP  THE 

Phovinoe  op 
Ontabio  . 

Fournier,  J. 


As  was  said  by  Chancellor  Boyd  in  his  learned  judgment 
in  this  case :  "  And  again  if  the  section  operates  on 
notliing  it  may  be  innocuous  but  it  is  not  unconstitutional. 
We  are  not  called  upon  by  analysis  or  criticism  of  plaus* 
ible  powers  and  functions  which  may  be  embraced  in  the 
words  used  to  discriminate  as  to  what  are  within  or  what 
without  the  scope  of  the  enactment ;  any  particular  ca(?e 
is  to  be  dealt  with  as  and  when  it  arises." 

X  am  therefore  of  opinion  that  the  action  praying  a 
declaration  that  the  Act  in  question  li  unconstitutional 
should  be  dismissed  and  the  judgment  of  the  Court  of 
Appeal  affirmed. 
Taschereau,  J,: — 

I  am  not  sure  if  we  have  jurisdiction  over  this  appeal. 
If  not  quashed,  howevei,  it  must  be  dismissed.  There  is 
nothing  in  it,  and  I  would  have  dismissed  it  at  the  con- 
clusion of  the  appellant's  argument  without  calling  on 
the  respondent.  I  would  have  thought  that  after  the 
decision  of  the  Privj'  Council  in  the  Maritime  Bank 
Case  (1),  the  appeal  would  have  been  abandoned.  If  it 
was  thought  expedient  to  have  a  judgment  finally 
settling  the  questions  raised  the  case  should  have  been 
directly  brought  to  the  Privy  Council.  Constitutional 
questions  cannot  be  finally  determined  in  this  Court. 
They  never  have  been  and  never  can  be  under  the  pre- 
sent sy.stem. 

GWYNNE,  J.  : — 

The  Act  of  the  Ontario  Legislature  which  is  under 
consideration,  viz.:  51  Vict.,  c.  5,  is,  to  .say  the  least,  pecu- 
liar in  its  frame  and  embarrassing,  and  the  argument  in 
support  of  its  constituti<mality  has  failed  to  bring  con- 
viction to  my  mind.   The  first  secti(m  of  the  Act  purports  to 

(1)  [1G921  A.  0.  487  ;  anU,  p.  1. 
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enact  ("so  far  as  the  legislature  has  power  thus  to  enact")         i894 
that  all  powers,  authorities  and  functions  which   [473]    attoknut- 
were  vested  in,  or  exercisable  by  the  Governor  or  Lieu-  ^^r  Can'aja 
tenant-Governor  of   any  of   the  several   provinces  now    attornbt- 
forming  part  of  the  Dominion  of  Canada  under  coramis-     ^o,^thb*' 
sions,  instructions  or  otherwise,  at  or  before  the  pasning  ^'y^^ABio°' 
of  the  British  North  America  Act  in  rf  spect  of  like  mat- 
ters as  the  matters  by  that  Act  placed  within  the  juris- 
diction of  the  legislature  of  the  province  shall  be  vested 
in  and   exercisable  by  the  Lieutenant-Governor   of  the 
Province  of  Ontario.     What  may  have  been  the  powers, 
authorities  and  functions  thus  intended  to  be  vested  in 
the  Lieutenant-Governor  of  the  Province  of  Ontario,  the 
Mection  does  not  indicate  ;  but  it  must  be  construed  as 
treating  them  to  have  been  powers,  authorities  and  func- 
tions which  have  been  exercised  in  virtue  of  some  special 
authority,  emanating;  directly  from  the  Crown,  empower- 
ing a  Governor  or  Lieutenant-Governor  of  some  or  one 
of  the  old  provinces  upon  some  occasions  or  occasion  to 
exercise  some   royal  prerogative  in  some  manner,  and  the 
power,  authority  or  function  so  authorized  to  have  been 
executed  by  such  Governor  or  Lieutenant-Governor  must 
have   been   other   than,  and    in  excess  of,    the   powers, 
authorities  and  functions  vested  in  the  Lieutenant-Gov- 
ernors of  Ontario  and  Quebec  by  sect.  05  of  the  British 
North  America  Act. 

Now  the  legislatures  of  */he  provinces  have  no  jurisdic- 
tion to  enact  laws  in  relation  to  any  matter  not  coming 
within  the  classes  of  subjects  enumerated  in  sect.  92  of 
that  Act,  and  among  such  subjects  there  is  not  one,  in  my 
opinion,  which  includes  the  matters  purported  to  be 
enacted  by  the  first  section  of  the  Act  under  considera- 
tion ;  but,  on  the  contraiy,  so  to  extend   the   powers, 
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vesta  ill  the  legislature  jurisdiction  to  amend  from  time 
to  time  the  constitution  of  the  province,  save  and  except 
"  as  regards  the  office  of  Lieutenant-Governor."     An  Act 
which  purports  to  vest  in  a  Lieutenant-Governor  of  the 
province   t)ie    royal    prerogative  in   excess  of  so  much 
thereof  as  is  expressly  or  by  necessar}''  implication  vested 
in  him  by  the  British  North  America  Act  tnunt,  I  think, 
be  held  to  be  an  alteration  of  the  constitution  of  the 
province  as  regards  the  office  of  Lieutenant-Governor. 
Then  it  is  argued  that  even  if  this  is  a  correct  construc- 
tion of  the  first  section  so  that  it  cannot  be  held  to  be 
intra  vires,  still  by  reason  of  the  above  formula  used  in  the 
statute,  that  section  cannot  be  adjud'jed  to  be  ultra  vires. 
The  argument  Ijeing : — If  the  legislature  has  power  to 
enact  as  it  has  enacted  in  the  first  section,  that  section  is 
intra  vires ;  but  if  the  legislature  had  not  the  power  so 
to  enact,  the  section  cannot  be  ultra  vires  by  reason  of 
the  saving  effect  of  the  formula  "  so  far  as  the  legislature 
has  power  thus  to  enact."     Thus  an  Act  of  a  provincial 
legislature  which  under  the  shadow  of  such  a  formula 
deals  with  a  subject  clearly  not  within  the  jurisdiction 
of   the   provincial    legislature   to   legislate    upon,   must, 
according  to  the  argument,  be  suffered  to  remain  u|)on 
the  statute  book  as  an  Act  of  the  legislature  for  what 
purpose  it  is  difficult  to  conceive.     Thus  if  an  Act  of  a 
provincial  legislature  should  under  cover  of  the  formula 
"  as  far  as  the  legislature  has  power  thus  to  enact,"  enact 
and  declare  that  within  the  province  no  offence  should 
be  punishable  with  death,  but  that  every  offence  hereto- 
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fore  so  punishable  nliould  be  punished  by  impiisonment         i894 
in  a  common  gaol  for  such  period  as  the  court  or  judge    atiohnki- 
pronouricing  the  sentence  should  deem  tit,  such  an  Act,  for  Canada 


according  to  the  argument,  could  not  be  adjudged  to  be 
ultra  vires,  but  must  be  suffered  to  remain  on  the  statute 
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not  be  said  to  be  intra  vires  and  I  confess  to  be  unable    ^    —    , 

Gwyniie,  J. 

to  see  how  an  Act  which  is   not  intra  vires  can  be  any-         — 
thing  else  than  ultra  vires. 

The  argument  has  failed,  as  I  have  said,  to  bring  con- 
viction to  my  mind.  I  think  that  the  use  of  such  a 
formula  cannot  divest  the  Court  of  powei  to  pronounce 
an  Act  to  be  ultra  viies,  ^"  :.he  subject  matter  dealt  with 
be  not  within  the  jurisdiction  of  the  legislature  to  legis- 
late upon  ;  that  is  to  say  if  an  Act  of  a  provincial  legis- 
lature deals  in  any  way  with  such  a  subject  matter,  the 
Act  not  being  intra  vires  must  be  ultra  vires.  A  provin- 
cial legislature  having  no  jurisdiction  to  pass  any  Act  in 
relation  to  a  matter  not  coming  within  the  classes  of 
subjects  enumerated  in  sect.  92  of  the  British  North 
America  Act,  if  they  pass  an  Act  in  relation  to  any  such 
matter,  that  is  an  Act  beyond  their  jurisdiction  to  enact 
that  is  to  say  is  ultra  vires,  notwithstanding  that  such 
a  formula  as  the  above  is  used.  The  Act  under  con- 
sideration while  it  contains  the  above  formula  pro- 
ceeds to  legislate  upon  a  suV)ject  matter  upon  which,  as  I 
think,  it  had  no  jurisdiction  to  legislate,  the  formula 
used  does  not  divest  the  Act  of  its  character  of  being  an 
Act  of  the  legislature,  nor  can  it  make  the  subject  with 
which  it  proceeds  to  deal  to  be  within  its  jurisdiction,  if 
in  point  of  law  it  is  not.  This  first  section  then  of  the 
Act  under  consideration  is  the  legislative  Act  of  a  legis- 
lature having  no  jurisdiction  over  the  subject   matter 
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with  which  the  section  professes  to  deal,  and  being  so  it 
is,  in  my  opinion,  ultra  vires. 

Then  as  to  the  second  section.  It*  that  section  had 
been  framed  so  as  to  enact  that  the  Lieutenant-Governor 
should  have  the  power  of  commuting  and  remitting 
sentences  passed  unde"  the  authority  of  item  15  of  sect, 
92  of  the  British  North  Ameiica  Act,  there  would  liave 
been,  I  apprehend,  no  objection  laised  to  such  an  enact- 
ment, but  the  second  section  does  nothinj^  of  the  kind 
[476]  It  jtrofesses  to  proceed  solel  y  upon  the  basis  of  the 
first  section  being  intra  vires.  It  professes  not  to  give 
to  tiie  Lieutenant-Governoi*  p  <\\er  in  commute  or  remit 
th(3  j)ffences  in  the  second  section  mentioned  independ- 
ently of  the  power  purported  to  be  conferred  by  the  first 
section.     It  enacts  as  follows  : — 

2.  "  The  preceding  section  shall  be  deemed  to  include 
the  power  of  commuting  and  remitting  sentences  for 
oHences  against  the  laws  of  this  province,  or  offences  over 
which  the  legisbitive  authority  of  the  province  extends." 
This  mode  of  framing  the  section  conveys  the  intention 
of  the  legislature  to  have  been  that  it  is  only  under  the 
preceding  section  that  the  power  mentioned  in  the  second 
section  is  vested  in  and  can  be  exercised  by  the  Lieuten- 
ant-Governor. If  then  the  preceding  section  be  ultra 
vires  nothing  remains  to  support  the  provisions  of  the 
second  section.  But  further,  the  second  section  purports 
to  ileclare  that  the  preceding  section  and  the  power 
thereby  purported  to  be  conferred  shall  be  deemed  to 
include  the  power  of  commuting  and  remitting  sentences 
not  only  for  ortences  over  which  the  legislative  authority 
of  the  province  extends,  that  is  to  say  those  mentioned 
in  item,  15  of  sect.  92  of  tht'  British  North  America  Act, 
but  also  "  for  offences  against  the  laws  of  this  province." 


SUPREME  COURT  OF  CANADA. 


537 


Such  ortences  were  always  misdemeanors  at  common  law, 
and  now  by  sect.  138  of  the  Criminal  Code  are  indictal»le 
olfenccs,  unless  some  penalty  or  other  n?ode  of  imnlNh- 
raent  is  expressly  provided  by  law.  So  that  tliis  second 
section  of  the  Act  under  consideration  purports  that  the 
powers  professed  to  be  vested  in  the  Lieutenant-Gox  errior  i  k..vincko» 
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of  Ontario  by  the  first  section  shall  iiicludf  the  power  of 
commuting  and  remittinj^  sentences  passed  in  certain 
cases  by  the  Courts  in  the  exercise  of  their  criminal 
jurisdiction,  a  matter  clearly  not  within  the  jurisiiiction 
[477]  of  the  provincial  legislature  to  legislate  upon,  and, 
therefore,  ultra  vires. 

J  am  of  opinion  therefore,  that  the  contention  of  the 
learned  Attorney-General  of  Canada  is  well  founded,  and 
that  the  Act  must  be  declared  to  be  ultra  vires. 

King.  J. : — 

Was  of  opinion  that  the  appeal  should  be  dismissed. 


Gwynne,  J. 
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Jt!Doment8  in  Ontario  Coukt   ok  Ai'fkai.. 
[Reported  19  App.  Rep.  HI.] 

Haoabty,  C.  .J.  :  — 

The  Act  ui  qufstion,  51  Vict.  c.  5,  begins  by  reciting  sect.  t)6  of 
the  federation  Act,  that  all  powers,  etc.,  which  under  any  Act  of 
the  Imperial  Parliament  or  of  the  Legislature  of  Upper  Canada, 
Lower  Canada,  or  Caiada,  were,  before  or  at  the  union,  vested  in  or 
[32]  exercisable  by  the  respective  Governors  or  Lieutenant-Governors 
of  these  Provinces,  should,  as  far  as  the  same  were  capable  of  bein^i; 
exercised  after  the  union  in  relation  to  the  government  of  Ontario 
and  Quebec,  be  vested  in  and  exercised  by  the  Lieutenant-Gover- 
nor, etc.,  subject,  nevertheless,  to  be  abolished  or  altered  by  the 
respective  Legislatures  of  Ontario  and  Quebec,  except  with  respect 
to  such  as  existed  under  Acts  of  Great  Britain,  or  (^reat  ['>ritain 
snd  Ireland. 
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The  Act  then  proceeds  : — 

"And  whereas  by  sect.  92  of  the  said  Act,  it  was  provided  that 
in  each  Province  of  the  Dominion  of  Canada,  the  Legislature  may 
exclusively  make  laws  in  relation  to  matters  comin^  within  the 
olassesof  subjects  thereinafter  mentioned  ; 

"Therefore,  Her  Majesty,  by  atid  with  the  advice  and  consent 
of  the  Lei^islative  Assembly  of  the  Province  of  Ontario,  enacts  as 
follows : — 

"1.  In  matters  within  the  jurisdiction  of  the  Legislatuie  of 
the  Province,  all  powers,  authorities  and  functions,  which  in 
respect  of  like  matters,  were  vested  in  or  exercisable  by  the 
Governors  or  Lioutenant-Crovernors  of  the  several  Provinces  now 
forming  part  of  the  Domiiiicm  of  Canada  or  any  of  the  said  Prov- 
inces,  under  commissions,  instructions  or  otherwise,  at  or  before 
the  passing  of  the  said  Act,  are,  and  shall  be  (so  f<ar  as  this  Legis- 
lature has  power  thus  to  enact)  vested  in  and  exercisable  by  the 
Lieutenant-Governor  or  administrator  for  the  time  being  of  this 
Province,  in  the  name  of  F^er  Majesty  or  otherwise,  as  the  case 
may  requirt^i  ;  subject  always  to  the  Roj'al  Prerogative  as  hereto- 
fore. 

"  2.  The  preceding  section  shall  be  deemed  to  include  the  power 
of  commuting  and  remitting  sentences  for  offences  against  the  law» 
of  this  Province,  or  otiences  over  which  the  legislative  authority  of 
the  Province  cxtonds. 

"3.  Nothing  in  this  Act  contained  shall  be  construed  to  imply 
that  the  Lieutenant-tiovernor  or  administrator  has  not  had  heretofore 
the  powers,  authorities  and  funrstions  in  the  preceding  two  section! 
mentioned." 

Reading  the  preamble  and  this  sect.  1  together,  I  think  we  [33] 
cannot  hold  that  the  Ontario  Legislature  assume  any  authority  to  go 
beyond  the  scope  of  the  65th  section  set  out  in  the  preamble.  All 
matters  within  the  legislative  powers,  functions,  and  authorities 
vested  in  Lieutenant-Governors,  are  and  shall  be  (so  far  as  thif 
legislature  has  power  to  enact)  vested  in  and  exeroisable  by  the 
Lieutenant-Governors,  subject  always  to  the  royal  prerogative. 

This  construction  may  be  open  to  the  criticism  that  it  ie  then  * 
more  repetition  of  the  law  as  declarod  by  the  66th  section.  But  the 
OourtB  are  not  co  assume  that  the  legislature  intended  to  transoend 


-l\ 


SUPKEMK  rolJKT  OF  CANADA. 


5M9 


their  lefral  powers,  anrl  even  if  it  be  an  unnecessary  repetition,  it 
cannot,  merely  on  that  account,  be  held  to  bo  invalid. 

The  di'murrer  filed  on  behalf  of  Ontario,  specially  disclaims  all 
intention  of  g"ing  beyond  the  powers  conferred  by  the  federation 
Act. 

1  therefore  agree  in  h(»lding  the  objection  of  unconstitutionality 
10  far  to  fail. 

The  chief  matter  in  controversy  in  this  litigation,  i«  the 
provision  in  sect.  2  of  the  Act.  1  do  not  tliink  it  is  fairly  open  to 
the  objection  that  it  professes  to  deal  with  "offences  against  the 
laws  of  this  province,"  thu.s  inchidincr  the  whole  criuiinal  law  which 
governs  Ontario. 

It  seems  to  me  that  we  should  read  these  words  as  expounded  by 
the  following  :  '  or  offences  over  which  the  legislative  authority  of 
the  province  extends  ;"  the  latter  words  restraining  the  generality 
of  the  ea  lier  words  in  effect  as  if  we  read  "  being  "  instead  of  "  or  " 
— "  Offences  against  the  laws  of  this  province,  fieintf  (>ffence8  over 
which  the  legislative  authority  of  the  province  extends."  It  is  an 
Act  professedly  enacting,  "so  far  as  this  learislature  has  pc.wer  thus 
to  enact." 

To  accept  the  construction  contended  for  by  the  appellant  would 
be  in  isting  on  giving  a  meaning  to  the  words  used,  which  in  my 
judgment,  was  neither  intended  by  the  lawmakers,  nor  necessarily 
results  from  their  language. 

[34]  1  therefore  read  sect.  2  as  confined  to  offences  over  which 
the  legislature  of  Ontario  has  control  under  sect  92,  sub-sect.  16, 
B.  N.  A.  Act. 

From  the  very  eminent  counsel  engaged  in  this  case  we  have 
heard  a  most  luminous  and  instructive  disquisition  <>n  the  relative 
positions  of  the  Provinces  and  the  Dominion.  It  may  be  fairly 
assumed  that  nothing  has  been  left  \insaid  bearing  on  the  proper 
interpretation  of  the  constitutional  problem  involvtd. 

We  have  also  had  the  great  advantage  of  a  perusal  of  the  very 
able  and  well  considered  judgment  of  the  learned  Chancellor. 

It  remains  now  to  apply  the  copious  information  thus  supplied  to 
UB  to  the  questions  submitted.  As  far  as  I  am  concerned  I  do  not 
propose  to  range  over  the  wide  field  of  discussion  thus  openeti  to 
QB,  beyond  what  a  decision  of  the  case  necessarily  requires.  1  wish 
to  keep  strictly  to  the  qucstitm  ;   Bai»  the  legislature   the  power  to 
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enact  that  the  Lieutenant  (•uvornor  in  Council  hua  the  power  uf 
canunuting  and  reniittin^;  aeatencus  for  uffencts  over  which  "he 
legishitive  authority  of  the  province  extends? 

In  the  cane  of  liegna  v.  ira,v(»?i(l),  I  used  this  language  :  -"  Not- 
withstandint;  the  reservation  of  criminal  procedure  to  the  Dominion 
Parliament,  must  we  not  hold  that  there  must  be  a  necenaary 
implication  of  power  to  the  legislature  so  far  to  regulate  criminal 
procedure  (if  that  be  its  proper  name)  as  to  provide  for  the  course 
of  trial  and  adjudicatiim  of  offences  against  itu  lawful  enactments  ? 
I  think  we  can  well  keep  the  two  juriMilictions  distinct  and  as  to 
each  adhere  to  the  rule  that  where  either  has  the  right  to  legis- 
late on  a  named  subject,  it  must  by  nect-ssary  implication  be  held 
that  all  powers  are  given  fully  to  carry  out  the  object  of  the  enact- 
ment, although  subjects  such  as  civil  rights,  and  procedure,  civd  or 
crimitial,  may  be  appaient'y  interfered  with.  The  exclusive  right 
to  dt;al  with  the  f-pecitied  subjects  remains  wholly  nnafiected — the 
carrying  the  legislation  into  practical  effect,  and  providing  neces- 
sary penalti'  8  for  its  observance,  is  alone  in  question." 

As  I  adhere  fully  to  these  vinws,  I  reft-r  to  them  instead  of  [.'i5J 
repeating  them  here.  We  held  in  effect  that  the  legislature  had 
the  right  to  provide  the  mode  of  procedure  applicable  to  the  linai 
hearing  and  determinali>n  of  the  guilt  or  innocence  of  parties 
violating  its  laws. 

The  learned  Chancellor  says  : — '"  It  could  not  be  seriously  or 
successfully  questioned  that  in  the  Act  under  discussion  in  Regina 
V.  Wason  (1),  the  legislature  might  not  have  framed  sect  8  .so  as 
to  provide  that  the  penalties  therein  imposed  should  not  bn  enforced 
in  any  case  wherein  the  Lieutenant-Governor  thought  tit  to  remit 
the  same.  If  this  can  be  done  by  proviso  or  in  particular  cases,  it 
may  be  done  by  direct  and  general  legislation." 

It  appears  to  me,  on  the  best  consideration  T  can  give  it,  that  it 
will  not  be  illegal  or  invalid  for  the  legislature  so  to  allow  remis- 
sion and  commutation  of  sentences  in  this  class  of  provincial  criminal 
procedure. 

Mr.  Robinson,  in  his  very  able  argument,  is  reported  to  have 
urged  that — even  conceding  that  the  legislature  might  make  the 
punishment  imprisonment   at   the   discretion   of   the    Lieutenant- 

(1)  17  App.  Rep.  221,  232 ;  ante,  vol.  4,  pp.  578,  590. 
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Governor,  or  a  tine,  to  be  lessened  or  varied  by  liini  or  any  named  jg94 

officer,  it  did  not  touch  this  point,    for  there  the   remission   would 

be  by  virtue  of  the  sontonce  itself,  and  not  by   the  exercise  of  any 

prero(;;ative  power.      Qe  then  discusses  thn  effect  of  a  pardon  as 

wiping  out  the  original  offence,  etc. 

If  the  same  thing  can   be  done  by  altering   the   wording  of  the 

legislation  and  so  moulding  the  sejitence,   the  whole   thing  seema   "rovinck  or 
•^  t)  '  f^  Ontario. 

narrowed  down  to  a  mere  verbal  difference. 

I  think  we  are  liable  bo  be  led  aside  from  the  true  point  at   issue 
by  treating  it  as  involving?  all  the  formalities  and  consequences  of  a  HAgarty,  C.J 
pardon  under  the  great  seal. 

To  my  mind  there  is  ai.  essential  difference  between  pardons,  as 
universally  understood,  and  the  remission  or  commutation  of  a 
term  of  imprisonment,  or  of  a  pecuniary  mulct. 

I  do  not  understand  that  the  discharge  of  a  prisoner  from  further 
endurance  of  his  sentence,  which  may  occur  for  various  cogent  [36] 
reasons,  can  properly  be  looked  upon  or  described  as  a  pardon. 

The  statute  here  questioned  does  not  mention  a  pardon,  but 
speaks  merely  of  commutation  and  remission. 

1  must  therefore  decline  following  counsel  into  the  wide  field  of 
discussion  and  its  boundless  crop  of  venerable  learning  as  to  pardon 
and  prerogative.  1  have  only  to  deal  with  the  language  used  in 
the  impugned  statute.  It  seems  to  me  on  the  whole,  that  we  must 
hold  that  the  necessary  implication  from  the  provisions  of  the 
federation  Act  must  be  that  the  legislature  in  this  enactment  as  to 
commutation  and  remission  has  not  transcended  its  legitimate 
powers. 

I  do  not  feel  pressed  by  the  objection  that  it  is  within  the  res- 
triction (in  sect.  92,  sub-sect.  1,  of  the  B.  N.  A.  Act)  on  the  powers 
to  amend  the  constitution,  except  as  to  the  office  of  Lieutenart- 
Governor.  [  think  this  is  satisfactorily  disposed  of  in  the  Court 
below. 

I  have  confined  these  remarks  within  a  narrow  limit,  as  I  do  not 
con.sider  that  the  question  submitted  warrants  us  to  enter  on  a 
larger  area  of  discussion. 

I  have  tried  to  base  my  decision  on  the  opinions  expressed  from 
time  to  time  by  Her  Majesty's  Privy  Council  as  to  the  true  con- 
struction of  the  confederation  Act,  and  of  the  relative  rights  and 
powers  of  the  Dominion  and  Provincial  Governments. 
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Any  m*livi<liml  opitiiiti.i  fcf  ,it  I  ur  other  Jud(r(m  have  ever  held 
on  thU  difhculfc  iin<l  vitally  iiujiorhiint  subject  are  now  of  little 
moment  in  thH  light  thrown  upon  this  (|ue»tiun  l>y  auccusHive  decis- 
ioHH  uf  tho  tinnl  court  of  npjieiil.  Hy  that  light  we  havo  now  to  be 
wholly  guided. 

I  ttiinic  the  demurrer  niunt  b»  allowed,  and  this  appeal  dismissed. 

O.A.ONTAHIO.   »"H'"f*.  -'      ^-     - 

ElA^ttrty,  0.  J .  It  iho  judgment  uf  thix  Court  m  liefjinn  v.  H'(i,w?t  (1),  b)  cor- 
rect, it  seems  impossible  to  say  that  the  Act  in  (luostioii  was  beyot:d 
[37]  the  powers  of  the  Ontario  Legislature.  I  fully  concjr  in  the 
judgment  of  the  Chancery  Division  delivered  by  the  learned  Chan- 
cellor who  has  dealt  with  the  question  so  ably  ami  so  exhaustively  th^t 
I  fear  that  1  cannot  profitably  add  anything  to  what  ho  has  .said. 
But  [  wish  to  express  the  opinion  that,  even  if  the  enactment  is 
open  to  the  criticism  of  being  vugue  or  indefinite,  that  in  itself 
could  be  no  reason  for  declaring  it  void,  koopingin  view  the  general 
principle  to  be  applied  in  determining  (juestions  relating  to  the 
constitutiottal  validity  of  Acts  of  the  Parliament  of  the  Dominioi. 
or  of  the  f/roviiices,  every  presumption  beintr  made  in  favour  of 
their  validity. 

But  I  do  not  think  that  it  is,  Avhen  read  as  a  whole,  fairly  open 
to  the  objection. 

Sect.  65  is  accurately  stated  in  the  preamble,  and  defines  the 
powers  vnth.  which  it  is  proposed  to  deal;  and  hiving  thus  defined 
the  powers,  and  referred  to  sect.  92,  which  places  certain  matters 
exclusively  under  the  jurisdiction  of  the  provincial  legislature,  it 
enacts  that  in  all  matters  within  that  jurisdiction,  all  powers, 
authorities,  iiud  functions  which,  in  respect  of  like  matters,  were 
vested  in  or  exercisable  by  the  Governors  or  Lieutenant-Governors 
of  the  several  provinces  now  forming  the  Dominion  of  Canada,  or 
any  of  the  said  provinces  utuler  commissioris,  uidructions,  w  uther- 
wise,  at  or  before  the  passing  of  the  said  Act,  are  and  shall  be  (so 
far  as  this  legislature  has  power  to  enact)  vested  in  the  Lieutenant- 
Governor  in  the  name  of  Her  Majesty,  or  otherwise,  as  the  case 
may  require,  subject  always  to  the  royal  prerogative,  as  heretofi-re. 

(1)  17  App,  Rep.  221  ;  ante,  vol.  4,  p.  578. 
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The  principal  "bjectitm,  as  I  understand  it  is  that  under  the 
words  which  »ie  italicised,  the  p  iwers  are  e\' ended,  those  powei.> 
({ranted  aiul  roforrod  to  in  the  B.  N.  A.  Act  being  coii&ned  t<' 
statutory  poweru.  Even  on  the  asuniiptii<n  that  that  is  the  proper 
cnnatniction  :,<»  bo  given  to  that  Act,  this  W'.uld  appear  to  be  very 
hariiiletn  leui.ilatioii,  as  it  is  only  those  powurh  which  were  capable 
ui  beini;  exercised  after  the  union  in  relation  t..  the  uoverniiient  of  'JV^ 'ri*^**  *" 
Ontario  that  the  lefifislaturo  profes-ses  to  deal  with.  - — 

[38]  I  do  not  a-;rf'(i  with  the  construction  placed  upon  the  confedera-     '    " 

tiun  Act  by  the  It'irnod  counsel  for  the  appellant,  as  i  have  always  "urton,  J.A, 
been  of  opinion  that  the  legislative  and  executive  jwwers  .,'r.'inted 
to  the  provinces  were  intended  to  be  co-extenpive,  and  that  the 
Lieutonant-lioveriu  r  l)ncamo  eIi^ltled  virtute  officii,  and  without 
expri'ss  at'itutory  onuoiintiit,  to  exert. •  ill  jjreroyatives  incidentto 
executive  authority  in  matters  m  whicii  provincial  legislatures  have 
jurisdiction  ;  that  ho  had  in  fac*^  delejrated  to  him  the  admi.iis- 
tratioii  "f  the  royal  prerogative^  >i»  far  as  th<  y  are  capable  of  being 
exercised  in  relation  to  the*  t;<Jvernme,'C  of  the  y>rovmces,  as  fully 
as  the  Oovernor-Genercal  has  the  administration  of  them  m  relation 
to  the  government  of  the  Domii\ion. 

1  can  see  nothing,  therefore,  iti  this  tir-st  section  of  the  Act  whieh 
is  beyond  the  power  of  the  legislature  to  enact.  If  the  Lieutenant- 
Governor  should  attempt  to  do  any  thing  in  excess  of  the  powers 
granted,  such  act  would  be  illegal  and  v  >id  ;  but  it  wouM  be  because 
he  had  no  authority  to  do  it,  either  under  the  confederation  Act, 
or  the  Act  which  is  now  impeached,  but  it  can  be  no  objection  to 
the  Act  itself. 

The  first  section  does  not  attempt  to  enumerate,  and  it  wouid 
not  be  possible  to  enumerate,  every  case  which  it  was  intended  to 
Lover  ;  but  it  is  only  those  which  1  have  referred  to,  and  which  the 
legislature  has  jurisdiction  to  deal  with,  and  the  objecti<m  fails 
when  we  upply  the  maxim  id  certum  est  quod  certum  reddi  potest. 

In  my  view  no  legislation  was  necessary  ;  but  to  remove  df)ubt8, 
such  an  Act  seems  desirable  and  free  from  objection. 

When  we  come  to  the  second  section,  we  find  something  defiijed  ; 
it  is  one  of  those  things  intended  to  be  covered  by  the  first,  but,  in 
dealing  with  it,  we  are  called  upon  to  aay  whether  it  is  something 
coming  within  the  jurisdiction  of  the  province. 

The  section  does  not  profea*  to  deal  with  commuting  or  remitting 
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sentences  fur  crimes,  as  that  term  is  understood  within  the  criminal 
law  of  the  Dominion  ;  but  offences  made  offences  by  the  laws  of  the 
l)rovince,  or  to  which  the  legislative  authority  extends.  So  [39] 
limited,  it  appears  to  me,  that  the  subject  was  clearly,  if  oar 
decision  in  Reghia  v.  Wason  ( I ),  be  good  law,  within  the  jurisdiction 
of  the  province  to  enact.  I  quite  agree  with  the  leiirnod  Chancellor, 
that  "in  the  political  aspect  it  is  a  fitting  thing,  if  permissible,  to  be- 
stow this  dispensing  power  upon  the  chief  executive  of  the  body 
wherefrom  the  legislation  which  is  sou^'ht  to  be  arrested  emanates;" 
but  upon  the  proper  construction  of  the  confederation  Act.  it 
seems  to  me  that  it  was  intended  that  this  power  should  lie 
exclusively  with  the  executive  and  legislature  which  createft  the 
offence  or  whose  law  is  violated. 

As  pointed  out  in  Hodge  v.  The  Qneeii  (2),  the  power  to  pass  lawg 
implies  necessarily  the  power  to  enforce  them  or  to  suspend  their 
execution.  To  entrust  that  power  to  another  government  would  be 
destructive  of  the  whole  .system  of  federal  government. 

Counsel  on  both  sides  quoted  from  Mr.  Dicey's  recent  work,  who, 
in  advancing  the  proposition  that  the  powers  of  our  Dominion  and 
Provincial  Legislature  are  not  sovereign  or  supreme  is,  with 
deference,  treating  the  subject  as  we  were  wont  tc  treat  pleadings  in 
the  days  of  special  demurrer.  And  I  think  1  may  take  the  same 
exception  to  the  remark  .as  to  the  official  mendacity  of  the  framers 
of  (»ur  constitutional  Act,  in  using  the  expression  "  with  a  consti- 
tution similar  in  principle  to  that  of  the  United  Kingdom,"  for 
which  he  thinks  "  United  States,"  would  better  express  the  truth. 
Perhaps  the  criticism  might  have  been  more  appropriately  applied 
t«i  Ooveriior  Simcoe's  euloginm  on  the  constitutional  Act  of  1791, 
when  he  referred  to  it  "  as  the  very  image  and  transcript  of  that 
of  (ireat  Britain."  This  is  not  the  place  to  offer  any  criticism,  but 
had  the  occasion  been  a  proper  one,  1  trust  I  should  do  so  in  more 
courteous  terms  than  those  which  Mr.  Dicey  has  thought  fit  tu 
apply  to  the  framers  of  our  present  constitution. 

To  use  the  language  of  the  Chancellor,  I  come  to  the  irresistible 
conclusion  that  the  Act  is  within  the  competence  of  the  Ontario 
Legislature. 


(1)  17  App.  Rep.  221 ;  ante,  vol,  4, 
p.  578. 


(2)  9  App.  Cas.  117 ;  antt,  vol.  3, 
p.  144. 
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[40]  OsLER,  J.  A.:- 
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The  plaintiflP  brings  this  action  in  order  to  have  it  declared  that     Attoi'.nkt- 

ilie  Act  51  Vict.  c.  6  (O.)  is  beyond  the  competence  of  the  Provincial    ,,-0,'^  ('an  \i)\ 

LetjiMlHtiire  to  enact.     In  my  opinion  the  answer  to  the  action,  or  a      ^      '' 

'^  .      .  ArronNKv- 

•sufficieut  an-wer  to  it,   is  found  in  one  of  the  grounds  expressly      (;KM:ii\i, 

taken  in  thu  demurrer  of  the  Attorney-General  of  Ontario,  namely,    pn(,v[\('K  ok 

that  the  Act  does  not  purport  either  to  declare  the  nieaninjj  of  the      Ontauio 

B.  N.  A.  Act,  or  to  amend  tlie  same,  or  to  deal  therewith  in  any  C.A.  Ontahio. 

way  beyond  the  competence  of  the  legislature  so  to  do  ;  and  the     ,>^,   ,    j   . 

saving  clause  in  that  respe(  0  cover.s  both  of  the  enacting  sections.  

Where  the  legislature  in  passing  an  Act  are  careful  to  say  tliat 
they  onlj  moan  it  to  be  effectual  so  far  as  they  have  power  to  make 
it  so,  and  no  attempt  has  been  made  to  act  upon  or  to  enforce  it, 
it  appear.s  to  me  to  be  premature  to  ask  for  a  declaration  (f  its 
invalidity. 

The  time  to  ({uestion  tliat,  in  my  humble  opinion,  is  when  its 
validity  is  as:jerted  in  some  proceeding  which  is  attempted  to  be 
justified  under  it.  Until  then,  I  think,  with  al!  deference,  no 
Court  ought  to  be  asked  to  declare  affirmatively  or  conclusively 
what  the  legislature  has  not  ventured  to  assert,  that  what  is  thus 
tentatively  or  {)r(-visionally  enacted  is  absolutely  within  their  power 
t(j  enact.  The  Act  may  operate  upon  nr)thing  and,  as  the  learned 
Chancellor  has  obsjerved,  it  may  be  innocuous,  but  it  is  not  for  that 
reason  unconstitutional. 

1  therefore  agree  that  this  action,  seeking  as  it  does  a  declaration 
that  the  .A.ct  is  unconstitutional,  ought  to  be  dismis-sed,  and  the 
judgment,  for  the  I'eascii  1  have  given,  affirmed. 

Maclennan,  J.  A.: — 

At  the  conclusion  of  the  argument  I  had  no  doubt  thit  the 
judgment  -ught  to  be  affirmed,  and  subsequent  consideration  has 
not  altered  my  opinion.  1  therefore  think  the  appeal  ahouM  be 
dismissed. 


.fUDOMENTS   IN    CHANCERY     iJl VISION. 

[hepvrted  SO  Ont.  Rep.  iiHii.] 
BoYi>,  C.    — 

This   action    is   brought  under  Beet.    52   ('2^  of   the   Judicature 
Act  (H.  S.  ().  1887,  c.  44;  lor  a  declaration  toncliUig  the  validiiy  of 
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the  statute  of  Ontario  passed  in  1888  (51  Vict.  c.  5)  entitled  "  An 
Act  respecting  the  executive  administration  of  the  laws  of  this  Pro- 
vince." 

The  validity  of  provincial  legislation  depends  upon  its  being 
conHtitutional,  using  that  word  in  a  strict  sense,  namely,  whether  as 
the  expression  of  the  will  of  an  inferior  political  assembly,  the  given 
law  transcends  or  is  within  the  c  ..pass  of  delegated  power. 

[•245]  In  relation  to  the  supreme  authority  of  the  British  Parlia- 
ment, Canada  in  its  composite  character  forms  a  complete  and 
separate  subordinate  government,  possessing  a  "central  legisla- 
ture" for  the  whole  Dominicm,  and  "'local  legislatures"  for  the 
several  members  of  the  colonial  union.  These  various  legislatures 
hold  in  sub-division  among  them  powers  applicable  to  all  classes  of 
subjects  and  to  every  purpose  of  government  reijuired  for  the  entire 
territory  and  its  several  provincial  parts  ;  but  us  between  the 
Dominion  and  the  Provinces,  each  is  an  incon)plete  or  limited  govern- 
ment, having  exclusive  jurisdiction  over  certain  enumerated  classes 
of  subjects,  defined  in  general  terms  by  the  Imperial  Constitutional 
Act.  Barring,  however,  this  delimitation  of  area,  the  Parliament 
of  the  Dominion  and  Legislatures  of  the  Provinces  enjoy,  eacli  in 
its  own  sphere  and  territory,  delegations  of  sovereign  power  .suffi- 
cient for  all  purposes  of  effective  self-government. 

Passing  by,  as  not  of  present  relevance,  the  right  of  supervision 
touching  provincial  legislation  entrustr'd  to  the  Dominion  Govern- 
ment, which  works  in  the  plane  of  political  expediency  as  well  ;is  in 
that  of  jural  capacity,  the  question  for  the  Court  is  whether  the 
particular  enactment  is  within  the  range  of  governmental  powers 
exercisable  by  the  local  legislatures  under  the  B.  N.  A.  Act. 

At  the  outset  there  are  some  recognised  rules  of  j^^uidance  In  be 
observed  in  passing  upon  the  exercise  of  legislative  powers.  Com- 
ment was  made  upon  the  ambiguity  of  the  Act,  the  difficulty  of 
ascertaining  what  was  covered  by  its  general  language,  and  upon  the 
need  of  shewing  plainly  that  the  limited  jurisdiction  prescribed  by 
the  written  law  had  not  been  exceeded.  But  so  far  as  frame  and 
phraseology  go  the  result  of  ancient  observation— "  Jurisconsultis 
non  curat  de  verbibus " — avails  for  modern  makers  of  the  law. 
Language,  large  or  loose,  is  to  be  shaped  by  presuming  an  intention 
to  act  with  candour  and  within  the  bounds  of  constitutional  com- 
[2  46]  petence.    Vague  or  ambiguous  expreesions  are  to  be  read  so  as 
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to  support  rather  than  to  invalidate  what  is  promulgated,  and  the 
court  in  case  of  reasonable  doubt  will  refrain  from  pronouncing 
against  the  statute. 

The  Act  is  full  of  cautionary  phrases — saving  the  royal  preroga- 
tive and  limiting  its  provisions  to  matters  within  provincial  juris- 
diction. After  reciting  sects.  05  and  92  of  the  B.  N.  A.  Act,  the  first 
section  provides  for  vesting  in  the  Lieutenant-Governor  all 
pow»!rs,  &c.,  exercisable  by  Governors  and  Lieutenant-Governors 
of  the  several  provinces  before  confederation,  under  commissions,  in- 
structions or  otherwise.  Sect.  05  of  the  Imperial  Act  had  already 
vested  in  the  Lieutenant-Governor  all  suitable  executive  powers 
(Icrivad  from  statutes,  and  this  present  Act  aims  at  an  extension  in 
the  Kfime  line  «o  as  to  clothe  the  chief  executive  otlicer  of  Ontario 
with  all  suitable  i»owers,  S:c.,  derived  from  other  than  statutory 
S'lurcos. 

[f  i-^,  perhaps,  impossible  to  say  how  much  ground  this  covers  :  it 
iii.\y  be  that  (apart  from  what  is  specificallj'  named  in  the  next 
section)  not  a  ."tingle  appropriate  power  exists,  outside  of  statutes, 
whicli  will  fall  within  the  provisions  of  this  enactment.  But  its 
vagui?  comprehensiveness  'oes  not  make  it  void  if  there  be  suitable 
powt  IS  in  matters  within  the  jurisdiction  of  the  province,  which  are 
thus  annexed  to  the  executive  office.  And,  again,  if  the  section 
opeiittes  on  nothing,  it  may  be  innocuous,  but  it  is  not  unconstitu- 
tional. We  are  not  called  upon  by  analysis  or  criticism  of  plausible 
powers  and  functions  which  may  be  embraced  in  the  words  used  to 
discriminate  as  to  what  are  within  and  what  without  the  scope  of 
the  t  iiactment  ;  any  particular  case  is  to  be  dealt  with  as  and  when 
it  arises. 

Hot  it  was  urged  that  the  65th  section  permits  the  province  to 
worK  change  in  the  ])owers,  Ac,  annexed  to  the  executive  office 
only  by  abolition  or  alterntitvi,  and  not  by  addition.  The  Imperial 
Act  p|)eaks  of  statutory  powers,  and  the  right  is  recognised  to  deal 
with  and  modify  all  prior  colonial,  but  not  Imperial  legislation,  on 
[247  i  this  subject.  No  restriction  appears  to  be  imposed  or  intended 
on  the  freedom  of  local  legislation  in  attaching  further  proper 
pow-iB  and  functions  to  the  offline  of  the  Lieutenant-Governor,  pro- 
vided only  that  it  does  not  transcend  the  limits  of  legislation 
assij^'ned  to  the  province  :  Dobie  v    Temporaiities  Board  (I).     As  to 
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all  subordinate  lawmaking  it  is  a  general  principle  not  without  point 
as  to  this  pliase  of  the  discussion  that  thou'j;h  such  laws  may  be 
pri?^ter  the  general  law  of  the  realm,  they  cannot  be  contra  :  Bac. 
Abr.  Tit.  "  By-law."  But  even  in  rigorous  construction  "to  alter'' 
would  include  "to  add."  Alteration  may  be  by  addition  or  sub- 
traction. For  instance  in  Dr.  Murray's  Dictionary  the  former  verb 
is  defined  "to  make  soma  change  in  character,  shapo,  condition, 
position,  quantity,  value,  &C.,  without  ciuuiging  the  thing  itself  for 
another."  No  change  is  here  aimed  at  in  the  office,  as  such  ;  but 
rather  important  and  congruous  fuuctiond  are  ;;ought  t)  be  added 
thereto,  to  be  administered  by  the  chief  puMic  officer  by  whom, 
throu'^'h  the  Dominion,  the  Province  is  connected  with  the  Queen. 

What  has  just  been  said  answers  also  the  ar  ;ument  b  ised  upon  sect. 
92,  sub-sect.  1,  of  the  Imperial  Act,  which  foibids  interferen  e  with 
the  office  of  Lieu'onant-frovernor.  That  veto  i.s  manifestly  intended 
to  Ueop  intact  the  headshi[»  of  the  provincial  Oovoriiment,  rorming 
as  it  does  the  link  of  federal  power  ;  no  essential  change  is  possible 
in  the  constitutional  position  or  functions  of  this  ihiof  officer,  but 
th;it  does  not  inhibit  a  statutory  increase  oi  duties  germane  tn  thu 
office. 

I  pass  from  the  '_'eueralities  of  the  first  to  the  second  soction. 
which  give^i  point  to  t!ie  former  by  indicating  tliat  it  is  meant  to 
include  the  power  of  commuting  and  remittiuL,^  sentences  'for 
otTonces  against  the  laws  of  the  province,  or  ofiences  over  which  the 
legislative  autliority  of  the  province  extends."  These  last  words 
(mucli  criticised  during  thj argument)  may  bo  fairly  read  a.s  in  pari 
materia  with  like  expressions  in  R.  S.  O.  1887,  cap.  8.)  an  1  90. 
Siatute  cap.  8!)  provides  for  the  application  of  fines  where  by  [2i^] 
any  Imperial  statute  in  force  in  Ontario  a  fine  is  imposed  in  respect 
to  matters  within  the  legislative  authority  of  Ontario.  Statute  cfip. 
90  provides  for  the  remission  of  penalties  by  the  court  in  casts 
where  such  forfeiture  is  imposed  by  any  Act  of  the  province,  or  bv 
i>ny  other  Act  now  in  force  in  the  province  within  the  legishitive 
authority  of  the  province.  That  is  to  say,  the  woids  criticised 
apply  to  existing  laws  enacted  by  the  province  or  to  law.s  operatin;,' 
therein  passed  by  (old)  Canada  or  Great  Britain  in  regard  to  ma  t its 
which  fall  within  those  assigned  to  provincial  le^isla  ion  by  tiie 
B.  N.  A.  Act.  All  such  former  laws  are  continued  by  sect.  129  i>f 
that  Imperial  Act,  and  instead  of  further  specification  theyaro  thus 


!  -ins 


SUPREME  COITRT  OF  CANADA. 


54-9 


1894 

ArniKNKY- 
(ilCNKIIAf, 

POU   Janaua 

r. 

Attoknky- 

(Jknkuai. 

OK  THK 


C'H.  D. 

I  *NTA1H0 
Boyd,  C. 


by  allusion  comprelieuded  in  sect.  2  of  the  Act  in   hand,  in  order 

rhit  the  executive  of  Ontario  may  possess   like  power  (]u<iad  all 

penal  en-ictnients  which  are  or  uiight'be  of  provincial  competence. 

In   the  political  aspect-   i^  is   a    fitting    thing   if   permissible    to 

bestow  this  dispensing  power  upon  the  chief  executive  of  the  body 

wherefrom  the  legislation  that  is  sought  to  be  arrested  emanates. 

As  put  by  Miitie,  the  theory  of  justice  ended  in  th>)  doctrine  that   ''^''^''^'f^K  <^"' 

.  .  .  Ontakio. 

the  chastisement  of  offences  belonged  in  an  especial  manner  to  the 

Sovereign  as  representative  ami  mandatory  of  his  people.  Whence 
it  followed  that  the  power  reserved  as  an  ultimate  remedy  for  the 
itiiscairiages  of  law  in  the  prerogative  of  pardon  was  universally 
lodged  with  the  chief  magistr,ite  of  the  particular  state  :  Ancient 
Law  (1)  pp.  368,  382.  According  to  the  British  constitution  par- 
dons may  proceed  from  the  Crown  by  virtue  of  its  prerogative  or 
from  Parliament,  the  more  comprelu'nsivo  body,  in  the  exercise  of 
itc  supreme  authoriij-.  The  pardoning  power  as  exerci.sed  by  the 
Crown  has  certain  legal  limit  itions,  among  which  tliose  of  iinme- 
diiite  pertinence  are  exceptions  which  exist  to  the  remission  of 
penalties  wJiere  the  offence  savours  more  of  a  private  or  locaiised 
grievance  to  individuals  than  of  a  public  wrong  :  2  Hauk.  I*.  ('. 
[249]  cap.  37,  sect.  3:3  ;  3  Inst,  at  p.  231.  l?ut  in  the  "  ouniipotonce 
of  Parliament  "  disjieiisati'ms  m.iy  be  granted  by  statute,  i,'ener.il  or 
special,  which  are  all  embra;it>g  in  their  eil'ects,  exempting  from 
punishment  not  only  as  to  the  public  but  as  t  >  .sections  of  the  com- 
munity and  a.^  to  individual-".  })artical;i.rly  ag'^rieved.  Modern 
instances  of  this  class  of  legis'atiun  are  to.  be  found  in  various  Acts 
of  amnes'y  and  ind4iniiity  passed  even  by  colonial  powers,  many  of 
which  are  collected  in  PhlUiy.i  v.  Enrc  (■J),  and  specially  analogous 
to  the  statute  now  in  hand  is  the  Tmpi'rial  Act  of  Ifott  to  be  here- 
after further  mentioned. 

Now,  ir  is  a  well  settled  princii)ie  of  public  law  that  aft'-r  a  colony 
has  received  legislative  instituticms,  the  Crown  (subject  to  the 
.special  provisions  of  any  Act  of  Parliament)  stands  in  the  same 
relation  to  that  colony  as  it  does  to  the  United  Kingdom  :  hi  re 
Ihi'.  Liiyil  lii^hop  of  Natal  (3).  I'^lTective  colonial  legislation  as  to 
pardon  nuiy  be  attributed  to  the  fact  that  th'/  Crown  is  a  constit- 
uem,  of  th"  local  law-making  body  ;  but  it  is  contended  such  is  not 

(1)  3rd  American,  from  &th  London  edition.  \2)  \i.  R,  4  Q.  H.  22^. 

(8)  'A  Moo.,  P.  0.  C,  N.  a,  llf),  148. 
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the  case  as  to  Ontario.     Though  as  compared  with  the  Dominion 
the  moohani«m   may  he  different,  and    no  direct  or  immediatoly 
representative  co-ordinAtinnof  Queen  and  pecple  may  exist  in  the 
Provincial    Assembly,    yet    sovereign    power    must    substantially 
operate  and  be  manif<'sted  in  Ontario  legislation  in  order  to  the 
efficient  exercise  of  territorial  gnvornuient  under  the  sinctions  of 
the  Imperial  Aot.     The  power  to  pass  laws  implies  necessarily  the 
power  to  execute  or  to  suspend  the  execution  of  those  laws  else 
the  concession  uf  self-government  in  domestic  aflfairs  is  a  delusion. 
Sovereign  power  is  a  iniitv,  and  though  distributed  in  different 
channels  and  under  diff<;reut   names,  it   must  be  politically  and 
organically     id  ntical    thrnughout    the    Empire.       Every    act    of 
government   involves   fioine   output   of   ])rerogativo    power.      Th<> 
prerogatives  of  the  Crown  may  not  havo  been  in  any  sense  com- 
municated   ti>  the  Lieutenant-Governor  as  representative  of   the 
Queen,  and  yet  the  delegati(ni  of  law-making  and  other  sovereign 
[250]  power.s  by    the    Imperial  Parliament  to    the   Legislature   of 
Ontario  maj'  s\iffit;e  to  enable  that   bod}'  by  a  deposit  of  power  to 
clothe  the  chief  provincial  functionary  with  all  ne  dful  commutinE; 
and  (iispenaing  capacity  in  oriler  to  com)>lete  its  system  ot  govern- 
ment.    That  this  "quality  of  mercy"  is  an  indisjiensalile  constit- 
uent in  human  governments  nearly  all  publicists  acknowledge.     T 
will  cite,  however,  but  one  suggestive  passage  from  Vartel  :   "The 
very  nature  of    government  requires  that  the  executor  of  the  laws 
should  havo  the  power  of  di.spetising  with  them,  when  this  may  be 
dono  without  injury  to  any  person  and  in  certain  particular  casfs 
where  the  welfare  of  the  State  requires  an  exception.     Hence  the 
light  of  granting  pardon  is  one  of  the  attributes  of  sovereignty. 
But  in  his  whole  conduct,  in  his  severity  as  well  as  his  mercy,  the 
Sovereign  ought  to  have  no  other  object  in  view  than  the  greater 
advmiMi^e  of  society"  :  'J'he  Law  of  Nations,  I>k.  I,  cap.  13,  sect. 
173       The  Lords  of  the  .ludicial  Comni'ttee  I'ave  accentuated  the 
provincial   powers  of  self-government    by  repeating  in  PovkU  v. 
Apolh)  Canille  Go.  (1),  what  they  had  before  decided  in  Hodge  v. 
The  Queen  (2),  in  these  words  : — "  When  the  British  North  America 
Act  en.icted  that  there  s'.iould  be  a  Legislature  for  Ontario  and 
thai    its  Legislative  Assembly  should  have  exclusive  authority  to 

(I)  to  App.  Cas,   282,  2^9;  ante,  (2)  9   App.   Cas.   117,  132;   ante, 

vol.  3,  pp.  432.  441.  vol.  3,  pp.  144,  162. 
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make  laws  for  the  province  and  for  provincial  purpobes  in  relation 
to  the  matters  enumerated  in  sect.  92,  it  conferred  powers  not  in 
any  sense  to  be  exercised  by  dele<'atioii  from  or  as  agents  of  the 
Imperial    Parliament,    but    authority    as   plenary    and   as   ample, 
within  tho  limits  pre  scribed  by  sect.  92  as  the  Imperial  Parliament 
in  the  plenitude  of  its  power  possessed  and  could  bestow.     Within 
these  limits  of  subjects  and  areas  the  Lucal  Legislature  is  supremo, 
and  has  tho  same  authority  as  the  Imperiil    Parliament."     Very 
recetitly  the  Court  of  Appeal  for  Ontario  in  tieyina  v.   fVuson  (3), 
has  held   valid  provincial  enactments   imposing  penahies  for  the 
[251]  non-observance  uf  direttiuns  and  requirements  of  the,  legis- 
lature in  subjects  of  a  local  charixctor.     That  is  to  say.  there  is  a 
theinetically  well  defined  lite  of  provincial  penal  legislation  which 
does  not  trench  on  tlie  region  of  criminal  law  as  controlled  by  the 
Dominion  Parliament.     Within  this  area  of  provincial  penal  legisla- 
tion there  appears  to  be  competence  to  pass  the  Act  in  c|uestion, 
which  deals  with  the  commutation  and  remission  of  sentences  for 
offences  against  provincial  laws. 

The  royal  prerogative  of  pardon  is  a  relic  of  that  power  of  dis- 
pensing with  the  laws  which  was  restrained  within  narrow  compass 
by  the  Bill  of  Rights  in  1688.  In  its  origin,  the  pardoning  power 
arose  when  crimes  began  to  be  regarded  a.s  oflfences  against  the 
State,  and  not  as  mere  injuries  to  individuals,  aird  when  pecuniary 
.satisfaction  to  the  injured  became  displaced  by  deterrent  remedies 
affecting  the  person  of  the  offender.  The  King  being  the  imper- 
sonation or  rei)reseniation  of  the  State,  all  crimes  and  misde- 
meanours affecting  the  life  and  security  of  the  subject,  or  the 
peace  of  the  public,  wei"e  accounted  injuries  to  him.  In  his  name 
all  prosecutions  were  conducted,  all  punishments  were  awarded, 
and  by  him  all  dis[)ensations  of  grace  were  granted.  This  last  act 
of  sovereignty  proceeded  upon  the  theory  that  he,  tho  injured 
person  in  the  eye  of  the  law,  could  fcjrgive  a  transgression  which 
was  reckoned  against  himself  :  1  Bl..,  pp.  2(38  and  2l)9.  But  con- 
currently with  this  royal  exercise  of  mercy,  the  pardoning  power 
was  in  use  in  other  quarters,  when  the  same  reason  applied  as  in 
the  case  of  the  Crown.  Thus  Earls  Palatine  and  others  in  virtue 
of  their  possession  of  royal  franchises,  had  a  right  of  pardon  within 
the  limit  of  their  local  jurisdiction.     So  the  right  of  pardon  was 
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(3)  17  App,  Rep.  221 ;  ante,  vol.  4,  p.  578. 
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practically  held  by  the  prosecutor  in  the  now  obsolete  proceedini^'s 
in  ti'ial.s  by  appeal  respecting  crimi's.  He  might  grant  a  release 
which  Imned  all  proceedings,  and  thin  because  one  may  renounce 
the  benefit  of  a  law  which  he  has  invoked  in  hs  own  favour.  Tlic 
punisluiient  awarded  in  such  Hppeals  the  King  had  no  right  in 
ri  ui!t  inHHuiuch  an  it  was  the  party  actually  injured  who  luul 
(lemuiidcl  satisfaction  :  1  BK,  p.  li()9  :  iv.  ib.,  pp.  12,  311,  391. 

[252  j  Tlie^e  iCHSons  still  hold  good  for  the  new  state  of  aliair.s 
pn  soc  ted  by  the  development  of  self->.'overning  de:  eudencies,  and 
arc  applicable  t"  the  statute  under  consideration  T:io  local  ligis- 
latioji  which  creates  the  offence  has  j»o\>er  to  suspend  the  sentence 
to  c<jnnnute  or  remit  the  pu'iishment.  It  could  not  be  serinusly  or 
successfully  quoytioned  that  in  the  Act  under  discussion  in  Rvijinn 
V;  Wasou  (1),  the  legislature  might  have  framed  sect.  8  so  {is  to 
provide  that  the  penalties  therein  imposed  should  not  be  enforced 
in  any  case  wherein  the  Lieutenant-Governor  thought  tit  to  remit 
the  same.  If  this  can  be  dnne  by  proviso  or  iii  particular  cases,  it 
may  be  done  by  direct  and  general  legislation. 

Again,  the  persons  affected  by  breaches  of  the  penal  law  of  the 
province,  are,  at  the  widest,  the  public — not  of  Canada — but  of 
Ontario.  The  exemption  from  punishment  is  therefore  a  matter 
of  local  and  private  moment.  It  is  a  transaction  which  concerns 
solely  the  people  of  the  proviiK'e,  and  as  to  which  resiionsibility 
should  rest  somewhere  for  the  satisfaction  of  those  affected  by 
interruption  of  the  usual  course  of  law.  Consider  how  the  preven- 
tion of  punishment  overtaking  one  convicted,  in  all  cases  a[ii)areiitly, 
in  fcome  cases  really,  frustrates  the  declared  wil  of  the  legislator. 
But  according  to  modern  constituti(jnal  doctrines,  the  exercise  of 
clemency  should  be  neither  arbitrary  nor  irrespt.nsiblo.  WhiL-  it 
invfdves  the  exercise  of  discretion,  that  discretion  should  be 
(juasi-judicial,  tempering  in  proper  exceptional  cases  the  itidic- 
tii>n  of  penalty  on  tangible  grounds  of  humane  policy  or  public 
moralit\,  much  as  equity  relieved  the  rigour  of  municipal 
law.  "For  remission  of  punishment."  writes  Bentham,  "there 
may  be  good  reason  on  various  occasions,  but  they  are  all  of  them 
capable  of  Ijuing,  and  all  of  them  ought  to  be,  specitied:"  Works, 
vol,  ix.,  p.  37.  Interference  with  the  execution  of  the  laws  should 
also  be  a  transaction  involving  responsibility  to  the  particular  legis- 


(1)  17  App.  Rep. 


ante,  vol.  4,  p.  57H. 
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laturo  and  people  interested  therein.  Thia  would  be  evided  if  the 
Critwn  as  the  Dominion  executive  should  arrest  the  operation  of 
[253]  provincial  penal  lei^islation.  Whereas  the  Crown  as  sovereign 
of  Ontario,  exercising  the  prerogative  through  the  chief  executive 
orticer  of  the  Province,  specified  for  that  purpose  by  the  provincial 
statute  Would  seem  to  supply  the  more  appropriate  and  more  con. 
stitutional  medium  of  intervention.  Is  it  not  then  tlie  I'ight  course» 
legally  and  otherwise,  to  vest  this  dispensing  power  in  the  chief 
executive  officer  carrying  on  the  government  of  the  province,  whose 
ministers  and  advisers  will  be  answerable  for  his  action  ?  What 
then  prevents  this  result  ?  Not,  it  seems  to  me,  because  of  any 
encroachment  on  the  royal  prerogative  of  mercy  whether  as  defined 
in  the  instructions  to  the  Governor-General  of  Canada  or  as  other- 
wise exercised  by  the  Crown  under  advice.  The  grant  of  pardon 
is  under  the  royal  instructions  permitted  in  the  case  of  those  con- 
victed of  any  crime.  That  word  should  bear  the  same  meaning  as 
when  used  in  the  British  North  America  Act  implying  violation  of 
a  Dominion  statute  or  of  the  common  law  relating  to  crime.  So 
the  power  of  remission  thereby  authorized  is  as  to  fines,  etc.,  which 
may  become  due  and  payable  to  the  Queen — i.e.,  to  the  Crown  as 
representative  of  the  public  of  Canada. 

Now  the  scope  of  the  Ontario  statute  under  review  comprehends 
no  more  than  the  case  of  oft'enders  against  provincial  statutory  law, 
actual  or  constitutionally  possible  ;  no  more  than  penalties  payable 
to  the  Crown  as  representing  the  province,  or  to  municipalities,  or 
to  individuals  who  are  aggrieved  or  who  prosecute. 

This  exercise  of  provincial  legislative  power  is  analogous  to  that 
found  in  recent  Imperial  legislation  and  in  particular  22  Vict.  cap. 
32  (1859),  which  in  its  recital  demonstrates  that  the  royal  preroj^a- 
tive  is  not  encroached  upon  by  the  Ontario  statute  in  its  application 
to  pecuniary  penalties.  Thus  reads  the  preamble  :  "  Whereas 
penalties  which  under  penal  statutes  are  made  payable  to  parties 
other  than  the  Crown  cannot  be  remitted  or  pardoned  by  the  Crown 
where  no  express  provision  has  been  made  by  the  statute  for  that 
[254]  purpose,  and  it  is  expedient  that  the  law  as  to  the  remission 
of  such  penalties  should  be  amended  and  made  uniform,  therefore, 
(fee."  Provision  is  then  made  that  penalties  for  otl'ences  imposed 
on  a  convicted  offender  may  be  remitted  by  the  Crown  in  whole  or 
in  part  though  payable  to  parties  other  than  the  Crown. 

35 
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The  royiil  proi'(iL,'ativo  in  ita  larije  suihu  in  uxorcisahlo  in  rofcrciici; 

to  criuio  this  stiituto  ilues  not  purport  to  inturfuio  with.     In  uiary, 

if  not  in  most  casoa,  wht^roin  it  may  bo  inv  )kocl,  tho  puinHhinoiit 

will  bo  such  that  tho  disponsiiig  power  of  the  Crjwn  could  not  pio. 

porly  extond  theroto      For  instance,  when  tho  penalty  is  to  lie  |i;ii(l 

one-half  to  the  complainant  and  the  other  half  to  tho  treasurer  (if 

tlio  local  municipality  in  which  tlie  ofience  hits  been  committoil  (as 

Ontauio.      was  the  case  in  UnjiiM  v.   Il'a.su/t)   (1)  well  uiidorstoijd  lei,'al  restiiu- 

Cm.  D.        tiona  exclude  the  interposition  of  tho  Crown.     JShould  the  particu- 

Om'auio.      Jj^j.  instance  poradventure  bo  otherwise,  and  tho  royal  prerogiitivo 

Uiiyd,    C.      riL,'ht  arise,  then  it  is  saved  by  the  very  words  of  the  Act. 

The  argumoiit  jtressed  upon  us  was  that  nothiuL;  in  sect.  02iif  thf 
Jnipirial  Statute  contemplated  Icjislation  in  reference  to  the  par- 
donini^  power  in  any  c  ise  or  in  any  sense  however  restricted.  IJut 
this  is,  I  venture  to  think,  restini,;  on  tho  letter  of  the  law  and  dis- 
regarding the  liberal  construction  to  bo  given  to  this  as  a  bruiui 
constitutional  statute,  conferring  a'ld  distributing  high  and  Jaiut; 
powers  Of  government,  both  as  to  Canada  and  the  provinces.  It  i.-; 
to  bo  ri-ad  in  tho  light  of  history,  and  with  a  view  to  ndjust  its  parts 
tt)  tho  life  and  growth  of  free  political  communities.  The  Act  is 
framed  both  as  to  the  central  and  local  governments  so  ;ia  to  con  fur 
"  a  constitution  similar  in  principle  to  that  of  the  United  Kiu'^- 
dom."  That  constitutional  system  embodying  re]iroson'ative  insti- 
tutions as  well  as  responsible  government  was  already  enjoyed  liv 
the  separate  provinces  before  confederation  ;  and  while  in  certain 
respects,  and  as  a  conse<|uence  of  the  Federal  Union,  some  ingreili- 
on''S  were  borrowed  from  the  constitution  of  the  United  States,  in 
substance  the  distinguishing  ])rinci])lo  (.'f  responsibility  which  is  the 
[255]  essence  of  British  parliamentary  government  characterises  the 
British  North  America  Act.  In  brief,  the  executive  is  made 
accountable  to  tho  electorate  Power  and  responsibility  go  hand  in 
hand. 

The  advisors  of  the  Crown,  through  whom  the  general  and  tho 
provincial  governments  are  conducted,  must  answer  for  their  advice 
to  the  ])opular  assembly  and  ultimately  to  the  people  at  larcre  as 
organised  for  political  purposes.  All  legislation  which  advances 
this  end,  having  regard  to  the  distribution  of  powers  in  the  Imjjorial 
Act,  is  constitutional  and  legally  unexceptionable.     Holding  in  view 


(1)  17  App.  Rep.  221 ;  ante,  vol.  4,  p,  578. 
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tlu-HC  aiul  other  considoratious  ulroady  iidviuicud  or  alluded  tn,  1 
tiud  no  dilliculty  in  claasifyin;^'  this  statute  aa  one  made  in  relatinii 
V)  the  imposition  of  punishment. 

From  another  point  of  apprimcli  it  may  lie  covered  by  the  prnvi- 
siona  for  the  administration  of  justice  in  the  pnjvinco.  Honthain's 
words  are  a}){)ropi'iiito  : — "  What  is  called  niereyis  in  many  cases  no 
iimre  than  ji's/ (''•<■ ;  in  all  cases  whore  the  i,'round  of  pardon  is  the 
persuasion  of  innocence,  entertaineil  either  notwitlistandinif  the 
verdict  or  in  onsequence  (»f  evidence  hrouji^ht  to  liyht  after  the  ver- 
dict:''  Works  vol.  2,  p.  r)7'.).  To  the  same  etlect  an  American 
.Judge  : — "  Though  sometimes  called  an  .act  of  grace  or  mercy,  a  piir- 
dnu  when  properly  granted  i.s  also  an  act  <if  justice,  supported  by  a 
wise  puldic  policy  :  "  O'Key  -T,  in  Knapp  v.  llijuis.  (1)  And  Bent- 
JKun  sayo  again: — "No  punislnneut,  no  governuieat  ;  no  goveru- 
nieat,  no  political  society.  Punishment  is  everywhere  necessary  ; 
ilie  application  of  it  is  everywln're  a  necessary  part  of  judicial  pro- 
cedure. But  of  that  same  procedure  power  of  pardon  is  moreover 
a  ,i;<iulsite  part,  that  is  to  .say,  power  of  arresting  tlie  hands  of  the 
judge:"  Works  vol.  1,  p.  ■''i*'.  I  observe  also  that  Pnjf.  Amos  in 
his  ho')k  on  the  Constitution  deals  with  the  royal  prerogative  of 
mercy  under  the  head  of  and  in  connection  with  the  administi'ation 
iif  justice  :  '' Fiftv  Years  of  the  English  Constitution,"  pp.  427, 
['2M]  428,  435.  Other  illustrations  might  be  given  of  this  manner 
of  classification,  but  accumulation  will  not  persuade  if  these  do  m.t. 
The  novel  <|Uestion  presented  on  this  I'ecord  and  the  earnest  argu- 
ments addressed  to  us  for  and  against  the  legislative  capacity  of  the 
l>rovince  as  manifested  in  this  instance  liave  induced  me  to  give  at 
length  the  reasons  which  have  led  to  the  irresistible  conclusion  that 
the  statute  51  "^ict.  c.  5  should  be  declared  of  the  constitutional 
comnetence  of  Ontario. 
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Chun  Teeong  Toy Phirnfin. 

0)t  a)>pcal  from  the  Siqyreme  Court  of  Victoria. 

[Reported  [1891]  A.G.  37.2]. 

Laio  of  Victoria — Chinese  Act,   1881,   s.   o — Aliem — Collector    »/ 
Customs. 

By  soct.  3  of  the  Victorian  Chinese  Act,  1881,  a  Chinese  immi- 
grant has  no  legal  right  to  land  in  the  colony  until  a  sum  of  i.1" 
has  been  paid  for  him. 

Where  the  master  of  a  vessel  had  committed  an  offence  un«ier 
the  Act  by  bringing  a  greater  number  of  Chinese  immigrants  into 
a  port  of  the  colony  than  the  Act  allows : — 

Held,  that  the  collector  of  customs  was  under  no  legal  obligation 
to  accept  payment  tendered  by  the  master  on  behalf  of  any  such 
immigrants,  nor  when  tendered  either  by  or  for  any  individii;d 
immigrant : — 

Held,  further,  that  apart  from  the  Act,  an  alien  has  not  a  legal 
right  enforceable  by  action  to  enter  British  territory, 

*Prcsent  .-—The  Lobd  Ohan'ckllor,  Lord  Hobhousk,  Lord  Hebschkll, 
Lord  Macnaohten,  Sir  Barnes  Pkaoock,  Sir  Richard  Couch,  and 
Mb.  Shand  (Lord  Shand). 
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18  not  a  letjal 


Appeal    from    a   judgment    of    tlie   Supreme   Court        J  c. 

(Nov.  5,  1888).  (1).  1S91 

The  (juestion  in  tlio  P|)pc'{il  was  wh»  tlier  the  Colonial    Mr>>tHovK 


»'. 


Government,  as  represeni,inj^  Her  Majesty,  lm<l  power  to  Chin  Teeono 
prevent  the  respondent,  a  Chinese  immij/rant,  from  land-         — ' 
m^-  on  the  shores  ot  the  colony  untler  tlie  cn■cumsraI)Co^  •      — 
averred  in  the  appellant's  statement  «>t' defence,  wliich  is 
recited  in  their  Lordships' judfjment. 

The  facts  are  stated  in  the  judgment  of  their  Lordships. 

By  sect.  3  of  the  Chinese  Imniij,a-ants  Statute,  ISHo, 
the  word  "  immigrant  "  is  defined  to  mean  any  male  adult 
natiNC  of  China  or  its  dcpendencie-'  or  of  any  islands  in 
tie  Chinese  seas,  not  born  of  British  parents,  or  any  per- 
son born  of  Chinese  parents. 

By  sect.  2  of  the  Chinese  Act,  1S81,  it  was  provided 
tliat  if  any  vessel  which  had  on  board  a  greater  nu!nl>er 
[278]  of  innnigrants  than  in  tlie  pro[)ortiou  of  one  such 
innnigrant  to  every  hundred  tons  of  th<'  tonnage  of  such 
vessel  should  arrive  at  any  time  in  any  port  in  Victoria, 
the  owner,  master,  or  charterer  of  such  vessel  shouM  be 
liable  on  conviction  to  a  penalty  of  £100  for  each  immi- 
Lrant  so  carried  in  excess  of  the  foregoing  limitation. 

By  sect.  8  of  the  same  Act  it  was  enacted  that  before 

any  immigrant  arriving  from  parts  beyond  Vict<^.ria  shall 
he  permitted  to  land  from  any  vessel  at  any  port  oi*  place 
in  Victoria,  and  before  making  anv  entry  at  the  customs, 
ihe  master  of  the  vessel  by  whicli  such  innnigrant  shall  so 
arrive  shall  pay  to  the  collector  or  other  principal  officer 
'»f  customs  the  sum  of  £10  for  every  such  immi:,'rarit,and 
that  no  entry  shall  be  deemed  to  have  any  legal  effect 
until  such  payment  shall  have  been  made  and  such  immi- 
^nant  for  whom  such  sum  has  been  paid  shall  receive 

(I)  14  Vict.  Law  Rep.  349  ;  post  p.  570. 
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J.  C.        from  the  said  collector  or  other  piincipal  officer  a  certiti- 

1891         cate  to  that  etiect.     The  "  entry  "  referred  to  in  this  sec- 

MisGHovK    tion  is  the  report  which,  hy  ti.c  40th  section  of  the  Cus- 


TOY. 

Statement. 


Chdn  Tkkong  ^om,s  Act,  1857  (Act  No.  13),  the  master  of  every  vessel 
is  required  to  make  before  bulk  is  broken. 

The  respondent,  in  his  statement  of  claira,  alle^fed  that 
he  arrived  in  the  port  of  ^ielborne  on  the  27th  of  April, 
1888,  on  board  tlie  British  ship  Afrjhnn,  and  that  the* 
master  of  that  vessel,  in  respect  of  the  plaintiff,  otl'cred  to 
pay  and  was  always  ready  and  willing  to  pay  to  the 
appellant  as  collector  of  custom-  lU^^  sum  of  £10,  as  pro- 
vided by  .sect:  3  of  the  Chinese  Act  of  1881,  but  the 
appellant  refused  to  receive  the  said  £10  or  to  allow  the 
respondent  to  land  in  Victoria. 

In  his  defence  the  appellant  admitted  the  allegations 
in  the  statement  of  claim  except  as  to  the  offer  of  £10 
and  his  refusal  to  accept  the  same.  The  con.struction  |)ut 
by  the  Full  Court  on  the  4th  paragraph  of  the  defence 
was,  first,  that  the  appellant  pleaded  a  justification  under 
the  orders  of  a  Colonial  Minister  claiming  to  exercise  an 
alleged  prerogative  of  the  Crown  to  exclude  alien  friends : 
and,  secondly,  that  he  denied  the  right  of  a  court  of  law 
to  examine  his  action,  on  the  ground  that  what  he  had 
done  was  a  so-called  act  of  State. 

All  the  judges  agreed  in  holding  that  the  second  defence 
thus  raised  was  not  a  good  one,  and  that  there  was  no 
[274]  question  of  an  act  of  State.  Two  of  the  judges — 
the  Chief  Justice  and  Kerferd,  J. — held  that  the  first 
defence  was  good.  But  the  other  judges — Williams,  Hol- 
royd,  A'Beckett,  and  Wrenfordsley,  JJ. — agreed  in  hold- 
ing it  a  bad  one  ;  and  that,  therefore,  judgment  should 
be  entered  for  the  plaintiff.  Kerferd,  J.,  besides  agreeing 
with  the  Chief  Justice  that  the  first  defence  was  a  good 
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one,  lliou^^ht  that  there  was  u  third  ground  of  dei'ence,  in        J.  C. 

tiiat  plaintiff's  action  in  atteinptini:^  to  enter  the  colony         1891 

was  to  bo  (leeuied  unlawi'ul.     The  other  menibt-rs  ( t'  the    Musohove 

Toiu't  did  not  treat  this  point  as  raised  by  the  defence.  Chcn  Tkeonq 

Tot 
Holroyd,  J.,  was  of  opinion  that  the  plaintiff  had  com-         '. 

.,  ,     1  1        PI        ,  Statement. 

untted  no  unlawlul  act.  


m 
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Sir  Ilovdcr  Dnvctj,  Q.C.,  and  Wi'ixim,  Q.C.,(of  the 
Victorian  bar),  {Gnvncr,  with  then))  fur  the  aprjellant,  con- 
tended tliat  the  respondent,  as  an  alien,  had  no  riolit  of 
nction  a:,'ainst  the  ap-pellant  as  an  ofiicer  of  the  Queen,  for 
preventinir  him  fi'um  lamlinij:  in  Her  ^laiestv's  don^inions. 
The  re^pondent's  claim  was  based  on  this, that  on  his  arrival 
the  appellant  refused  to  allow  him  to  land  or  to  accept  the 
tax  ot  £10  with  respect  to  liiin  provided  by  sect.  3  of  the 
Act  of  18S1.  But  the  appellfint  was  under  no  leo-al 
ohlii^ation  to  accept  that  anion.)*-,;  and,  un'i.\ss  it  wei-e 
acr-epted,  the  I'espondent  had  no  ley'al  right,  having-  regard 
tn  the  local  Acts  in  force,  to  land.  The  appellant  acted 
mider  instruction.?  from  the  commissiimer  of  custom.s, 
and  Her  Majesty's  responsible  minister  i-atified  what  was 
done  as  an  act  of  State  policy,  and  on  that  ground  no 
action  lay.  Further,  the  master  of  the  ship  was  guilty  of 
niisderaeanour,  and  subject  to  a  penalty  for  liringing  into 
port  more  immigrants  than  by  law  he  was  entitled  ;  and 
that  again  justitied  the  refusal  to  accept  £10  in  respect  of 
an}  one  of  the  men  so  brought. 

On  the  bi'oad  constitutional  ground,  it  was  contended 
that  Her  Majesty  by  her  prerogative  liad  power  to  pre- 
vent any  alien  fiojii  landing  in  any  part  of  her  dominions. 
The  Colonial  Government  and  the  Queen's  ministers  for 
Victoria,  i-epresenting  and  acting  on  behalf  of  Her 
Majesty,  were  entitled,  in  exerci.^e  of  that  prerogative, 
to  prevent,  an  alien  from  landing  in  any  part  of  Victoria. 
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J  C.        It  was  the  duty  of  the  ilunicipal  Court,  in  an  action  by 

1891         an  alien,  to  presume  that  such  act  of  the  local  Government 

MusGRovF    [2'''^]  ^^'^'^  tlone  by  Her  Majesty's  command,  as  she  had 

';;,  not  in  any  manner  disallowed  such  act.     Under  the  con- 

Chcn  Tkkong     .       .      - 

Toy.  stitution  o;ranted  to  the  colony  (see  tlie  Constitution  Act, 
Argument.  IH  &  19  Vict.,  c.  55,  .schedule),  the  Government  must  be 
deemed  to  have  been  invosted  with  power  to  presorvo 
peace,  ord^.r  and  o-ood  o'overnment,  an<l  genei'ally  with 
functions  as  rei;'ards  the  C(jlony  co-extensive  with  those 
of  the  Imj»crial  Government  as  regards  Great  Britfiin. 
So  I'ar  as  the  exclusion  oi'  Chinese  from  the  colony  was  a 
local  mattci',  the  b^cal  minister  would  advise  the  exercise 
of  prerogative;  if  it  became  a  matter  uf  imjK'i'ial  con- 
cern the  Citse  Avould  be  altered.  In  this  case  it  was  only 
a  matter  of  local  concern,  and  the  Chief  Justice  was  right 
in  construing  the  Acts  of  Parliament  which  con  red  the 
Victorian  constitution  to  menn  that  they  gave  tw  ..ieloc;il 
minister  the  power  of  a'l  vising  the  exercise  of  pi  ei'ogative 
with  respect  to  it.  With  regard  to  the  mode  in  whieli  it 
had  bcon  exercised  in  this  ctise.  it  was  in  no  way  incon- 
sistent with  an}^  of  the  Chinese  Immigrant  Acts,  the 
effect  of  Vv'hich  was  that  it  was  imlawful  for  the  master 
of  this  ship  to  perniit  any  Chinese  immigrant  to  land,  an<l 
also  unlawful  for  any  sucli  immigrant  to  enter  ilu;  colonv, 
notwithstanding  the  terirler  of  £10.  A  right  to  deport 
aliens  is  not  claimed  in  this  case  ;  it  is  a  right  to  exclude 
them  which  is  now  in  (piestion.  Reference  was  made  to 
The  Rolla  (1) ;  Bui-on  v,  Deaman  {'!),  as  to  the  act  com- 
plained of  being  an  act  of  State,  for  which  no  action  lies. 
As  to  the  Crown's  prerogativs  to  prevent  the  entry  of 
aliens,  see  Kent's  Commentaries,  vol  i.,  p.  87  ;  Phillimore's 
Tnternationftl  Law,  vol.  iv.,  ])p.  2  and  210  ;  Blackstone's 
Commentaries,  vol.  1.,  p.  8  08,  etseq.:  Chitty  on  Preroga- 
tive, p.  49  :  Hansard,  vol.  xxxiv.,p.  1005,  per  Lord  Eldon. 
p.  1069,  per  Lord  Ellenborough.      Reference    was   also 


(1)  6  R;)b.  Adm.,  3fJ4. 


(2)  2  Ex.,  107. 
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made  to  the  Alien  Acts  (33  Geo.  3,  c.  4,  s.  7  ;  5<J  Geo.  3,        J.  c. 

C.  86).  1891 

Sir  W.  Fhillimon',  Q.C.,  and  J.  W.  McCarthy,  for  the  Mcsgbove 
respondent,  contended  that  the  act  of  the  appellant,  as  Chun  Tekono 
collector  of  customs,  was  not  an  act  of  State,  and  that  there  _21* 
was  no  power  to  prevent  the  res[)ondcnt  from  landing  in  Argument, 
the  colony  of  Mctoria,  and  no  power  to  detain  him  in 
the  manner  com])luined  of.  Even  if  there  were  such 
[276]  power,  it  did  not  reside  in  those  oflicials  under 
whose  a])proval  the  appellant  justified.  It  was  conceded 
on  behalf  of  the  respondent — (a)  that  jvery  state  may  by 
international  law  exclu<lo  aliens  :  (b)  the  Victorian  Par- 
liament may  pass  any  Act  foi-  excludiii!;^  aliens  whicli  the 
Queen  does  not  disallow  :  (c)  the  governor  n)ny  exercise, 
on  the  advice  of  his  ministers,  such  prerocjatives  of  the 
Crown  as  pass  to  him  :  (d)  tlu-  ministers,  as  statutory 
otKcors,  may  exercise  any  power  conferred  l)y  statute, 
local  or  imperial.  But  these  })oints  were  contended  for — 
(a)  that  the  Crown  bad  no  prerogative  right  to  exclude 
aliens  by  coiistitutional  law:  il>)  if  it  has  snch  preroga- 
tive, it  h«s  not  been  deler^ated  to  the  colonial  governor  : 
see  Cameron  \.  Kytc{l):  (e)  the  act  done  in  this  case 
was  neither  eonnnaiidi  d  nor  ratified  I'V  the  Governor 
or  Queen,  and  therefor.;  was  not  an  act  of  State  ;  (d)  an 
alien  fiiend  may  bring  an  action  in  any  case  in  which  a 
subject  can  (The  Lord  Cliancollor :  — I  shall  certainly 
re((uire  authority  for  that  proposition),  and  Uiay  com- 
plain of  ail}'  act  of  a  government  officer  not  being  an  act 
ol  wai" :  (e)  the  respondent  was  not  excluded  by  the 
Chinese  Tnnuigrant  Acts,  and  there  was  a  duty  on  t!i<.' 
collector  towards  him  to  accept  the  £10  when  tendered 
or  jiermit  him  to  land. 

It  was  further  contended  that  the  detetition  on  boaitl 
ship  gave  a  cause  of  action,  and  also  the  refusal  to  accept 
the  XI 0.     I'he  plea  of  the  appellant  was   bad.     It  ouglit 


(1)  3  Knapp,  332. 
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J.  C.        to  have  averred  that  the  permis^iblo  nunil>er  of  fourteen 

1891         Chinamen  had  landed,  and  that  the  appellant,  ns  fifteentl. 

MusGuovK    ^^'  some  other  number,  was  atternptin:^''  unlawfully  so  to 

'i,  do.     Further,  though  there  were  more  men  on  board  tlum 

Chcn  Tkeono  11  .  . 

Toy.         the   master  could  lawfully  brinoj   nito   port  it   did  no* 

Argument,    follow  that  tliey  were  immii^rants   uidess  it  was   .«?he\\n 

that  they  had  ci  me  with  the  intention  of  landing. 

With  regard  to  alien  fiiend.-i,  it  was  contended  that 
they  had  as  much  right  to  land  in,  reside  in,  and  leave 
the  country,  as  an  English  subject  had.  That  matter  had 
been  debated  in  Parliament ;  on  one  side  were  Lord 
Eldon  and  Lord  Kllenlxn-ough  (lian.sanl,  vol.  xxxiv., 
cols.  lOGo  :ind  1009),  and  on  the  other  Sir  Samnel 
Romilly  (Hansard,  vol.  xxxiv.  p.  44:5),  Sir  J.  Mackin- 
[277]  to.sh(p.  407),  Mr.  Denman  (Han.sard,  vol.  vii.  (N.S  ) 
p  1723),  and  for  Mr.  Hobhouse's  opinion  see  Hansard, 
vol.  vii.  (N.S.)  p.  14IU.  The  two  first  named  said  that 
the  Crown  had  the  right  to  deport :  see  CalDw's  Case 
(1).  It  is  never  po.ssible  by  prerogative,  and  apart  from 
statute,  to  prohibit  landing  or  to  send  awaj-.  Reference 
was  made  to  Routledge  v.  Loiv  (2),  where  it  was  said 
that  an  alien  friend  may  hold  all  kind-  of  property  and 
bring  all  kinds  of  actions,  even  though  resident  abroad : 
see  Bacon's  Abridgment,  tit.  Aliens,  p.  LSO.  Could  a  man 
with  tliese  rights  be  ])revented  by  prerogative  from  land- 
ing ?  See  In  re  Adam  (8):  Sir  J.  Arnold's  Life  of  Lord 
Denman,  vol.  i.  p.  220  ;  Memoirs  of  Sir  S.  Romilly,  vol. 
iii.,  p.  258 ;  Blackstone,  vol.  i.,  p.  23H  ;  Chitty's  Preroga- 
tive, vol.  i.,  p.  48.  The  respondent's  right  to  'and  vested 
in  him  as  soon  as  he  was  on  board  a  British  shi])  within 
British  waters,  by  the  constitution  of  this  country,  there 
being  no  Act  of  Parliament  to  prevent  it,  and  a  long  con- 
sent in  favour  of  it.  (Lord  Herschell  : — but  by  inter- 
national law  this  country  has  a  right  to  keep  ^he  alien 


(1)  7th  Co.  Rep.  pp.  5,  6, 
15  b..  Itt. 


(2)  L.  R.  3H.  L.  100,  119. 

(3)  1  Moo.  P.C.  460. 


m: 


iwm 


APPENDIX. 


563 


out.)     For  the  extent  to  which  tlie  rights  of  aliens  are        J.  C. 
affected  by  Acts  and  proclamations,  see  38  Geo.  3,  c.  4,        i89l 
s.   7  ;    Proclamation   in   London    Gazette,   the    28rd   of    mcsgkovk 
March,    1796    (p.    301);    27   Edw.  3,    stat.    2,  c.    2;    1  CHu/iKKosc 
Rich.  3,  c.  9,  s.  9  ;  King  v.  Sjjmo7is  (1) ;  Forsyth's  cases  of        Tot. 
Const.  Law,  pp,  35,  181,  3G9 ;  Phill.  Lit.    Law,   vol.  iv.,    Ararument. 
pp.  2  and  3  ;  CdAiieron  v.  Kyie  (2);  Musgnwe  v.  Pulido 
(8);  Stephen's  Hist.  Criminal  Law,  vol.   ii.,  ]).   61,  as  to 
act  of  State.     Comvay  v.    Grai/  (4) ;  Barr;/  v.  Arnaud 
(o),  as  to  collector  not  accejitini;'  the  £10. 

Even  assuniinL;'  the  existence  of  the  prerogative,  could 
it  be  exercisi-d  by  the  colonial  governor  or  his  ministers. 
For  a  great  many  purposes  the  colonial  ministers  were 
ministers  of  the  Q'.jeen,  but  not  ibr  all  ;  never  where  the 
British  ministers  would  be  entitled  to  advise  the  Crown. 
Tlie  act  of  the  o-overnor  must  be  shewn  to  be  within  the 
terms  of  his  connnission,  which  was  necessarily  restricted, 

and  the  ministers  of  the  governor  could  not  be  in  a  better 
position  than  himself. 

[278]   Wrixon,  Q.C.,  in  reply  : — 

He  submitted  that  the  construction  of  the  Constitu- 
tion Act  adopted  by  the  Chief  Justice  was  right,  and  that 
the  majority  of  the  Court  was  wrong.  By  that  Act  a 
system  of  government  was  established  in  the  colony 
which  carried  with  it  tlie  right  and  duty  on  the  part  of 
the  executive  to  do  all  acts  that  might  be  necessary  or 
expedient  for  the  security,  safety  and  welfare  of  the 
colony.  It  could  not  be,  as  contended  by  one  of  the 
judges,  that  the  colony  was  without  the  legal  means  of 
preventing  the  refuse  of  alien  nationalities  from  landing 
on  its  territory  whenever  they  pleased.  It  was  admitted 
on  the  pleas  that  the  act  complained  of  was  done  by  the 
Queen's  Government.  It  was,  therefore,  not  open  to  a 
foreigner  to  complain  of  that  act  in  a  munici})al  Court. 


ii 


(1)  2  Strange's  Notea  of 

t.'asea  (Madr.is),  [>.  93. 

(2)  3  Knapp,  332. 


(3)  6  App.  Cas.  102,  109. 

(4)  10  EaHt,  53G. 

(5)  10  A.  &  E.  646. 
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J.  C.       As  to  the  prerogative  right   to  exclude,  there  was,  no 
1891         doubt,  a  conliict  of  authorities.      Possibly  the  authc  ities 
MustiRovK    cited    were   dealing   with    the   case   of  aliens  who  had 
Chun  Tebonc;  ^^''^^^'^^y  entered  the  country,  and  had  acquired  a  certain 
'A'oY.        claim  to  protection.     Where  an  alien  was  amongst  us, 
Argument,    and  had  acquired  a  certain  status,  there  was  no  preroga- 
tive  to  turn  him  out.     This  was  a  case  where  the  iaw 
distinctly  said  he  was  not  to  land.     Under  the  Constitu- 
tion  Act,    powers    of   legislation    were   given,   and   an 
executive   appointed,  to  carry  out  the  law.     Necessary 
prerogative  for  local  purposes  was  given  to   the  local 
Government.     The  act  complained  of  was  an  act  of  State 
not   to    be   questioneil    in    Court,    which     should    have 
inferred  a  ratification  by  Her  ^Injesty. 

The  judgment  of  theii'  Lordships  was  delivered  by 

The  Lord  Chancellor: — 

This  is  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  Victoria  in  I'avour  of  the  rospondoiit,  a  Chinese 
immigrant,  the  piaintilf  in  an  action  against  the  collector 
of  customs  at  Victoria,  who  was  the  defendant  in  the 
action,  and  is  now  the  appellant. 

By  an  order  made  in  tlie  action  by  consent,  the  action 
was  to  be  determined  by  the  decision  of  the  full  Court 
on  the  argument  of  the  questions  of  law  raised  in  the 
pleadings. 

The  question  having  been  argued,  the  majority  of  the 
Court  gave  judgment  in  favour  of  the  plaintiff. 

[279]  By  a  further  proceeding  in  the  action  the 
damages  were  assessed  at  £1.50,  and  from  that  judgment 
the  present  appeal  was  brought. 

It  is  necessary  first  to  ascertain  what  question  is 
raised  by  the  pleadings,  and  upon  who.t  state  of  admitted 
facts  the  question  so  raised  is  to  be  determined. 

The  statement  of  claim  sets  out  that  the  defendant 
was  the  collector  of  customs  within  the  raeanini;  of  the 
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^^  Chun  Tehono 
Toy. 

JuiJgment. 


Chinese  Act,  1881,  alleges  the  arrival  in  Hobson's  Bay  of        J.  C 
the  plaintiff  on  board  a  British  ship,  Afghan ;  and  in  the        1891 
fourth  paragraph,  that  the  master  of  the  ship  Afghan    Mu9oi<ovk 
"  offered  to  pay,  and  was  always  ready  and  willing 
paj',  to  the  defendant,  as  such  collector  of  customs  as 
aforesaid,  in  respect  of  the  plaintiff",  the  sum  of  £10  as 
provided  in  sect.  3  of  the  Chinese  Act,   1881.     Yet  the 
defendant    refused   to    allow   the   plaintiff"  to   laud   in 
Victoria,  and  hindered  and  prevented  the  plaintiff  from 
landing  in  Victoria  and  altogether  refused  and  declined 
to  receive  the  said  sum  of  ^10." 

The  aileofation  of  the  tender  of  the  £10  is  somewhat 
ambiguously  worded.  It  may  mean  that  £10  was 
tendered  separately  for  the  plaintiff,  which  would  seem  to 
be  its  natural  meaning,  or  it  may  mean  that  a  gross  sum 
was  tendered  for  all  the  immigrants  on  board,  including, 
therefore,  the  £10  for  the  plaintiff",  but  it  can  make  no 
difference,  for  reasons  to  be  presently  stated,  in  which 
sense  the  allegation  is  to  be  understood. 

With  respect  to  the  concluding  allegation  that  the  de- 
fendant hindered  and  prevented  the  plaintiff  from  land- 
ing, it  seems  to  imply  a  duty  in  the  collector  of  customs 
to  receive  the  £10  under  the  circumstances  stated  and 
described,  and  to  allege  .^s  one  of  the  consequences  of  a 
breach  of  that  duty,  that  the  plaintiff  was  thereby  pre- 
vented and  hindered  from  landing.  It  certainly  does  not 
seem  to  suggest  any  other  hindering  and  preventing  than 
that  which  was  involved  in  the  refusal  to  receive  the  £10, 

The  statement  of  defence  was  what  would  have  been 
described  under  a  former  system  of  pleading  as  a  plea  in 
confession  and  avoidance.  And  the  demurrer  admits  every 
material  allegation  which  is  necessary  for  the  determina- 
tion of  either  of  the  separate  defences  which  the  state- 
ment of  defence  sets  up.  It  states  that  the  plaintiff"  was 
[280]  a  subject  of  the  Emperor  of   China,   and   owed 
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.T.  C.        allegiance  to  him,  and  was  not  a  British  suhject,  and  that 
1891         whilst  the  Acts  of  the  Parliament  of  Victoria  mentioned 

McsfJHovK    in  the  statement  of  claim  wore  in  full  force  and  iim-e- 

Chun  Tekon-g  pealed,    the   ]il;'intitt  was  a    Chinese    inimif]frant  within 

Toy.         ^|^(j  nuNining  of  the  said  statutes,  and  as  such  immigrant 

Judgment.,  had  arrived  at  the  port  of  I\relbourne,  in  a  certain  vessel 
calk!d  the  AfuJum,  which  vessel  had  so  arrived  in  the 
port  with  2G(S  Chinese  immigrants  on  hoai'd,  heinj^ 
2-54  more  Chinese  inunigrants  than  under  the  statute 
such  vessel  inigh.t  lawfully  bring  into  the  port  of  ^lel- 
bourne.  The  record,  therefore,  discloses  these  facts — 
that  the  plaintiff  was  an  alien  Chinese  ;  that  1k>  jukI 
arrived  on  boartl  a  vessel  conveying  immigrants  exceed- 
ing the  number  which  could  be  lawfully  brought  into 
port  l)y  that  vessel;  that  the  sum  of  £10  had  not  been 
paid  to  the  collector  of  customs  in  respect  of  the  plain- 
tiff; and  that  the  master  of  the  vessel  had  offered  to  pay, 
and  Avas  always  rea<ly  and  willing  to  jiay  that  sum.  Tlio 
(|ue.stiun  is  whether,  upon  these  facts,  the  plaintiff  has 
shewn  that  there  wes  a  breach  of  duty  towards  him  com- 
mitted by  the  defendant,  and  that  a  legal  right  which  he 
possessed  has  been  infringed.  Their  Lordships  will  in 
the  first  instance  consider  the  questions  which  have  beeii 
raised  with  regard  to  the  construction  of  the  Code  of 
Victorian  Statutes,  and  their  bearing  upon  the  pre- 
sent case,  although  there  is  a  broader  question  opened 
by  the  claim  of  the  plaintiff,  to  which  allusion  will  be 
made  hereafter.  It  is  not  open  to  controversy  that,  by 
virtue  of  the  third  section  of  the  Chinese  Act  of  1881, the 
plaintiff  had  no  legal  right  to  land  until  the  sum  of  £10 
had  been  paid  for  him,  and  the  non-payment  of  that  sum 
would  prima  facie  be  a  complete  answer  to  the  com- 
plaint that  he  had  been  hindered  and  prevented  from 
landing.  The  plaintiff  seeks  to  get  rid  of  this  difficulty 
by  the  allegation  that  he,  or  the  master  of  the  vessel  on 
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his  behalf,  tendered  and  was  ready  and  willing  to  pay  -L  C. 
the  £10,  and  that  it  was  by  the  refusal  ot"  the  defendant  IHOI 
lo  receive  it  that  the  payment  provided  for  by  the  musok^dve 
statute  was  not  made.  But  it  is  '^^^>vious  tliat  this  will  ^^^^^.j^ '^ 
not  aid  him.  unless  he  can  establish  that  there  was  a  T'^v. 
leg'al  obligation  on  the  part  of  the  collector  to  receive  the  Jmltrment. 
-iiiij,  ;uiil  that  aii  the  relii>al  to  receive  it  constituted  a 
[2M]  breach  (jf  duty  towai'ds  him,  his  right  to  maintain 
ihc  action  was  thus  made  good.  It  appears  to  have  been 
contended  that  the  true  construction  of  the  third  section 
of  the  Chinese  Act,  1881,  was  that  a  licence  to  land  was 
intended  to  be  ijiven  to  any  Chinese  iiumigi"ant,pr')vided 
t]i;it  he  paid  £10 on  landing.  Their  Lorilships  are  wliolly 
unable  to  ci)ncur  in  any  such  interpretation  of  the  Code 
of  Statutes  regulating  the  admission  of  Chinese  iunui- 
L;rants  into  the  colony.  On  the  contrary,  the  manifest 
object  of  the  code  was  to  prevent  an  excessive  number 
oi  Chinese,  or  what  the  legislature  thought  to  be  an 
excessive  number  of  Chinese,  landing  in  the  colony,  and 
ny)t  merely  to  iuipose  a  tax  on  those  who  were  desirous 
of  entering  it.  Their  Lordshij»s  think  that  a  consideia- 
tiou  of  the  several  provisions  of  the  Act  of  1881,  read  as 
they  must  be  together,  re'uders  it  clear  that  this  was  so. 
The  second  section  of  the  Act  provides  that  the  owner, 
master,  or  charterer  of  a  vessel  arriving  with  a  greater 
number  of  immigrants  than  is  allowed  shall  be  liable  on 
conviction  to  a  penalty  of  £100  for  each  immigrant  so 
carried  in  excess  of  the  nund)er  permitted.  The  object 
of  this  legislation  is  obvious.  It  wms  to  prevent  the 
introduction  into  the  cohmy  ]>y  means  of  one  vessel  of 
more  than  the  limited  number  permitted,  and  not  to 
license  it  on  payment  of  a  penalty.  It  is  not  because 
the  unlawfulness  of  an  act  is  visited  by  a  pecuniary 
penalty  that  the  payment  of  that  penalty  makes  it  lawful. 

The  third  section  of  the  Act  was  part   of   the  same 
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J.  C.  Hcheme,  and  evidently  desinfned  witli  tlie  same  view  as 
1891  the  second  .ection.  It  not  merely  prohibits  any  Chini'so 
MusoKovK  inimiL^rant  landinj^  until  the  sum  of  £10  has  been  paid  in 
Chun  TKKON(i  ^'Gsptict  of  him,  but  it  enacts  that  before  makint;  any 
entry  at  the  customs  the  master  of  the  vessel  by  which 
the  immigrant  arrives  shall  pay  to  the  collector  of  customs 
the  sum  of  £10  "  for  every  such  immigrant,"  and  that  no 
entry  is  to  be  deemed  to  have  any  legal  effect  until  such 
payment  has  been  made.  It  is  clear,  in  their  Lordships' 
opinion  that  where  the  master  of  a  vessel  has  committe<l 
an  offence  by  bringing  a  greater  number  of  Chinese  into 
a  port  of  the  colony  than  the  statute  allows,  he  can  hav« 
no  right  to  renuire  the  collector  of  customs  to  receiw 
payment  in  resi)cct  of  such  immigrants, and  thus  to  furtJier 
[2(S2]  the  purpose  lor  which  the  unlawful  act  was  com- 
mitted, and  that  there  can  be  no  legal  duty  on  t])e  part 
of  the  collector  to  receive  any  ])ayment  tendered  him  in 
respect  of  such  immigrants  If  this  be  so,  the  case  of  the 
plaintiff'  manifestly  fails,  tor,  as  has  been  ])ointed  out, 
the  statute  prohibits  his  landing  before  the  payment  of 
the  specified  sum,  and  he  could  only  get  rid  of  this  diffi- 
culty b}'  shewing  that  the  refusal  to  receive  payment 
was  unlawful.  It  was  urged  on  behalf  of  the  plaintiti' 
that  the  payment  of  £10  provided  for  is  made  in  each 
case  on  behalf  of  the  immigrant,  and  that  whate\  er  may 
be  the  position  of  a  master  who  has  brought  himsrlt' 
within  the  penal  provisions  of  the  second  section  of  tiie 
statute,  each  immigrant  is  entitled  to  require  that  the 
collector  shall  receive  the  payment  made  by  or  for  him. 
Their  Lordships  are  unable  to  adopt  this  construction  of 
the  statute,  or  to  hold  that  its  effect  is  to  confer  any  such 
right  as  that  susfgested,  where  the  act  of  bringincj  the 
intending  immigrants  into  port  by  the  vessel  is  a  con- 
travention of  the  law. 

Their  Lordshins  have  so  far  dealt  with  the  case,  havini' 
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in  view  onlv  the  enactments  of  the  legislature  of  Victoria,         r  c. 
ami  it  appears  to  them  manifest  that  U{)on  the  true  con-         irDi 
structi<jn  of  these  enactments  no  cause  of  action  is  (lis-    mcsTkovk 
closed  on  the  record.     This  is  sufficient  to  determine  the  ^^^^.^  teronu 
apjteal  af^ainst   the  plaintiff,  but   their    Lordships  would         Toy. 
observe    that  the   facts   appearing   on  the    record  raise,    .ftKiarnit'iit. 
quite  apart  from  the  statutes  referred  to,  a  grave  question 
as  to  the  plaintiff's  right  to  maintain  the  action.     Ho  can 
only  do  so  if   he  can  establish  that  an   alien    has  a  legal 
riizht,  enfcjrceable  by   action,  to  entor   Briti^)h  territory. 
No  authority  exists  for  the  proposition  that  an  alien  has 
any  such  right.     Circumstances  may  occur,  in  which  the 
refusal  to  permit  an  alien  to  land  might  be  such nn  inter- 
ference   with   intern.itiona!    comity   as    v/ould   properly 
give  rise  to  diplomatic  remonstrance  from  the  country  of 
which  he  was  a  native,  but  it  is  quite  another  thing  to 
assert  thatan  alien  excluded  from  any  part  of  Her  Majesty's 
dominions  by  the  executive  government  there,  can  main- 
tain an  action  in  a  British  Court,  and  raise  such  qiie.-^tions 
as  were  argued   before  their    Lordships   on    the    present 
appeal — whether  the  proper  officer  for  giving  or  refusing 
access  to  the  country  has  been   duly  authorized  by  his 
[283]  own  colonialgovernment,  whether  the  colonialgovern 
ment  has   received  sufficient   delegated   authority    from 
the  Crown   to  exercise  the   authority    which  the  Crown 
had  a  right  to  exercise  through  the  colonial  government 
if  properly  communicated  to  it,  and  whether  the  Cnnvn 
has  the  right  without  parliamentar}'  authority  to  exclude 
an  alien.     Their  Lordships  cannot  assent  to  the  proposi- 
tion  that  an   alien  refused    permission  to   enter  British 
territory  can,  in  an  action  in  a  British  Court,  compel  the 
decision  of  such  matters  as  these,  involving|tlelicate  and 
difficult  constitutional  questions  affecting  the  respective 
rights  of  the  Crown  and  Parliament,  and  the  relations  of 
this  country  to  her  self-governing  colonies.     When  once 
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J.  c        it  is  ailiiiitte<l  that  tlure  is  no  nlwolutii  }in<l  iinrinalitiefl 

1881         riglit  of  action  on  beliall;*  of  an  alien  refused  admission  i<t 

MuH(iKovK     l^i'itisli   ten'it(jry  their    Lordships  jiru  of  o[)itii()n  tiiut  it 

_       '^  would  1)0  inniossiltle  uiion  tho  facts   which  the  deuiUfrer 

Chcn  Tkkonu  ..... 

T9y.  admits  foi-  an  alien  to  maintain  an  jietion.  Their  Lonl- 
.luilRmfnt.  ships,  therefore,  do  not  think  it  would  he  I'ifjfht  on  the 
present  appeal  to  exjiress  Jiny  opinion  upon  the  quostioii 
which  was  elaborately  discussed  in  tho  very  leained 
judgments  delivered  in  the  Court  helovv — viz.,  what  ri^•hts 
tho  executive  j^'overnment  of  Victoria  has,  under  the 
constitution  conferred  upon  it,  derived  from  the  Crown. 
It  involves  importiint  corisiderations  and  points  of  nicety 
which  could  onh'  he  properly  discussed  when  tho  several 
interc.'its  conceru(;d  were  repi-esented,  and  which  may 
never  become  of  practical  imjtortance,  and  tiioir  Lor<l- 
ships  feel  bound  upon  the  grounds  which  they  have 
indicated,  to  abstain  from  ]»ronouncin;.^  up»jn  them  im 
the  present  occasion.  For  tho  joasons  which  liave  been 
submitted,  and  Mhich  are  indeed  involved  in  the  very 
able  judgment  of  Mr.  Justice  Kerferd,  with  which  their 
Lordships  gather  that  the  C'hief  Justico  concurred,  their 
Lordships  will  liunddy  reconnuond  Her  Majesty  tliat  the 
judgment  of  the  Court  below  be  reversed,  and  judgment 
entered  foi'  the  defendant  in  the  term.s  of  the  conseat 
order.     There  will  be  no  costs  of  this  appeal. 


JrnoMK?  !s  IN  THE  SrrKEMK  Court  df  Yictokia. 


;  .  -^ 


[Exported  U  Vict.  Law  Rep.  S>^9.] 

HlOIKBOTHAM,  C.  J.  : — 

A  judge's  order  was  made,  by  consent  of  the  parties, 
that  this  actiun  should  be  determined  by  the  decision  of  the 
full   court  on  the    argument  of  the    questions    of    law  rfvised    on 
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the  ploadinj^s,  subject  to  tho  ri;^hl  of  either  party  to  aj'pcal  fr<'iu 
the  (locisioa  of  this  ciurt  to  Hor  Majesty  in  Council.  'I'he  j'lain- 
tiffis  a  Bul)ji!ct  of  tliu  Emp^mr  uf  Cliin.i,  aiul  ii't  a  Uritish  subject. 
Ho  arriv  tl   in  tlio  port  of  Rlelbuurdp,  in  tho  l^ritish  ship  Afghan,  Chtn  Tkko.no 

on  2Tth   April,  188S,  and  ho  was  then  an   imniiirrant  arrivini;  frum  ' 

ports  ])cyon(l  Yictorin  within  tho  nit'anini,'  of  the  Chinese  Immi-       Siimikuk 
«r.int8   Slatuto,    18()o,  muI   the   Chinese   Act,    IKSI,     Tlie   Af«h-'n      Vvtokia! 

carried  20S  Chin  so  iinuiii^rantH,  including  tlie  plaintiif  beiny  2h^  

more  Chinnso  inunij^rants  than  she  couhl  lawfully,  under  the  said      '•^'q  j    ^^' 

statutes,  hriui^  into  the  port  of  Mt.'lbourne.     The  defeadint    is  the  

collector  of  customs  within  the  nieaniii!,'  of  the  last  n-entioned  Act. 
Pre\iou3'y  to  tlio  arrival  of  tlio  ship  ho  had  r.'ceived  iiiotructions 
from  the  commissioner  of  trade  and  custon.s,  a!»and  beinj,'the  re.spon- 
[372]  bible  Ministei*  of  the  Crown  tor  Victori •-,  charged  and  cntruste<l 
with  the  adiuinistration  of  tlio  laws  of  Vi.-t  :ria  feiatinu'  t<i  ihe  cus- 
toTiis  and  iiiimiL'ration,  that  thyre  was  an  appri-hension  '-n  tlio  part 
of  Her  Mjijest^'s  governttient  for  Victoria  that  a  Iari.e  intbix  of 
Chinese  into  the  colony  wa-s  imminent,  and  that,  in  the  opinim  of 
the  mitiister  an<l  of  the  government,  such  influx  would  be  a  danger 
and  menace  to  the  colony  and  to  the  jiublic  peace  thereof,  and  to 
Her  Majesty's  Hubjects  residini,'  therein,  and  would  be  in  a  hith 
des,'ree  detri oriental  to  their  interests,  and  that,  in  the  opinion  c»f 
tho  minister  and  of  Her  Majesty's  ijovernment,  it  was  for  the  ad- 
v;»ntago  of  Her  Majesty's  sultjecta  residincj  in  Victoria  that  such 
inrtux  should  bo  prevented,  and  n>  further  Chinese,  i!»her  than 
puch  as  w''.»ro  British  subjects,  should  be  allowed  t«>  enter  Victoria, 
and  that  the  minister  and  Her  INIajesty's  government  had  deter- 
mined t )  refuse  to  permit  any  Chinese,  other  than  such  as  were 
British  subjects,  to  land  or  enter  the  colony.  The  plaintitT  com- 
plained that,  although  the  master  of  the  Afghan  was  rea<ly  aiul 
williu'.^  to  pay  to  tho  defendant,  as  such  collector  of  customs,  in 
respect  of  the  plaintiff,  the  sum  of  10?.,  as  provided  in  section  3  of 
the  Chinese  Act,  1881,  tho  defendant  refused  to  allow  the 
pUintiff  to  land  in  Vietori^i,  and  hindered  and  previMited  the  plaintifi' 
from  landing  in  Victoria,  and  refused  to  receive  the  jaid  sum  «.f 
10/.  The  diifendant  admits  the  acts  char^^ed.  He  asserts  that  the 
instruction,  opinion  and  determination  of  tho  minister  and  of  the 
government  had  been  previously  communicated  to  him  by  them, 
that  the  several  acts  complained  of  were  done  bj-  him  in  obedience 
to  such  instruction  and  determination  as  such  officer  of  H«r 
Majesty's  customs  by  command  of  our  Lady  the  Queen,  that  he 
subsecjuently  reported    his  acts  to    Her  Majesty's  said   resi-onsible 
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minister,  and  that   they  were  by  him,  and  by  Her  Majesty's  aaid 
government,  ratified  and  approved  as  being  acts  of  etate. 

Upon  those  facta  of  the  caso  disclosed  in  the  pleadings,  and  which 
are  to  be  taken  as  admitted  only  as  far  as  is  necessary  for  the  argu- 
ment and  determination  of  the  (juestions  of  law  raisetl  by  the 
pleadings,  two  grf>unds  of  defenc^e,  distinct  and  distinguishable 
from  each  other,  have  been  relied  on  by  the  defendant,  rjcfore 
proceeding  to  consider  the  qntstions  of  law  connected  with  these 
grounds,  it  will  be  convenient  to  notice  an  objection  taken  for  the 
[373]  plaintiflf  at  the  outset  of  the  argument.  The  defence  on  iegal 
grounds  to  the  action,  in  b  >th  its  aspects,  rests  partly  on  the 
material  allegation  that  the  acts  complained  of  were  done  in  obedi- 
ence to  the  instructions  of  Her  Majest', 'a  Victorian  government. 
But  the  pleadings  are  ailent  about  any  advice  given  by  Her 
Majesty's  government  to,  or  commands  given  to  them  by,  the 
Governor  of  Victoria.  And  it  has  been  argued  that  it  ia  consistent 
with  the  allegations  in  the  pleadings  that  the  Governor  was  never 
advised  in  this  matter  by  ministers,  and  did  not  at  any  time  author- 
ize or  ratify  their  act.  The  Attorney-General,  in  the  course  of  a 
luminous  and  powerful  argument,  contended  that,  under  the  con- 
stitutional system  c>f  Victoria,  the  prerogatives  and  jtowers  of  the 
Crown  of  Engl'ind  might  be  considered  indifferently  to  be  vested 
either  in  the  Governor,  as  the  representative  of  the  Crown,  or  in 
the  members  of  Her  Majesty's  gnvernm-jiit  for  Victoria.  H  the 
latter  hypothesis  be  accepted,  the  omissi(m  from  the  pleadings  of  a 
statement  that  advice  had  been  given  to  the  Governor  would  be  of 
course  unimportant.  Upon  the  same  hypothesis,  indeed,  the  office 
ifsclf  of  the  Governor  would  appear  to  be  superfluous  for  the  purposes 
of  government.  But  this  view  seems  to  me  to  involve  a  total  depar- 
ture from  the  analogy  of  the  English  form  of  government,  and  to 
be  wholly  opposed  to  the  express  j)rovision8  of  Victorian  law.  In 
England  all  the  prerogatives  and  powers  of  government  are 
lodged  absolutely  in  the  Sovereign.  The  Sovereign's  responsible 
advisers  have  no  legal  powers  of  government  whatever  vested  in 
them.  They  have  ther'ght  to  advise  Uie  Sovereign,  and  it  is  their 
duty  to  obey,  and  to  carrj'  into  executive  act,  the  commands  of  the 
Sovereign  founded  U])on  such  advice.  The  Constitution  Act,  fol- 
lowing the  English  exemplar,  creates  and  vests  in  the  Governor 
cettaiu  powers,  but  none  in  his  advisers.  The  Governor  is  ap- 
pointed by  the  Sovereign,  and  he  derives  his  con.stitutional  powers 
from  the   Constitution  Act,  to  which  Jie  Sovereign  has  assented. 
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He  is  therefore  proporly  styled  and  regarded  as  the  representative  1891 

of  the  Crown  in  his  character   as  the   dei>n8itory  of   his   statutory  ,,  ~~'~' 

powers.       Victorian    Ministers   are   a])pointea   by  the   G oven  or.  v. 

Thoy  have  no  legal  powers  of  governnnMit  whatever  vested  in  them  ^hunTkeono 

by  the  Constitution  Act      They  have  the  right  to  exercise  thefunc-  

tion  of  advising  the  Governor,  as  the  representative  uf  the  Sovor-  Scpremk 

[374]  sign,  in  the  exercise  of  his  statutory  powers,  and  it  is  iJiJir  duty  Victohi.v. 

to  obey,  and  to  carry  out  into  executive  act,  the  connnands  of  the  „.  .  "     ; 

.        ,    ,  ,      1    .         mi  111  11    lliginbotham, 

Governor  founded  upon  such  advice,    fliey  are  styled  in  tiiese  plead-  c.  J. 

ings  "  Her  Majesty's  Government  "  for  Victoria,  and  I  think  they  

are  properly  so  styled.  They  arc  paid  salaries  out  of  Her  INIajesty's 
Victorian  civil  lis%  and  although  they  do  not  tender  advice  to,  or 
receive  commands  from,  Her  IMajosty  in  j  erson  or  directly,  it  is 
they,  and  they  alone,  who  advise  and  act  for  the  representative  of 
the  Crown  in  this  dependency  of  the  Crown,  and  their  executive 
acts,  which  it  is  within  the  powers  of  the  Governor  to  command  to 
be  done,  may  properly  bo  said  to  be  connuanded  by  Her  Majesty 
as  being  the  highest  and  ultimate  source  of  all  exe<  utive  authority 
throughout  the  Queen's  dominicns  In  this  view  of  the  legal  rela- 
tions existing  between  the  Sovereign  and  her  representative  in 
Victoria  and  Her  Majesty's  responsible  ministers  for  Victoria,  the 
difhcnlty  that  appeared  to  embarrass  the  argument  will  be  found 
to  disappear.  Her  Majesty's  governnient  for  Victoria  are  respon- 
sible to  the  Parliament  of  Victoria  for  tlie  acts  of  the  representa- 
tive of  the  Crown  in  Victoria.  The  nature  of  the  advice  given  by 
them  to  the  representative  of  the  Crown  is  to  bo  inferred  from 
r')ose  acts.  The  advice  actually  given  is  not  announced  except  by 
the  command,  or  with  the  consent,  of  the  re^jrcseiitative  of  the 
Crown.  The  minister  is  [jrivileged  with  respect  to  the  advice 
given  by  him,  and  ho  cannot  bo  compelled  in  a  court  of  law  to  dis- 
close it.  The  defend,"  I'l'a  pleader  aj)pears  to  have  exercised  a  wise 
iliscretion  in  ni'i  alloL'i.ig  the  authority  of  the  (nivernor  for  the  acts 
of  Her  Majo.-.ty's  G(n-)rnment.  That  iuU.hority  will  bo  presumed 
to  have  beer.  ,.^  ven,  and  the  allegation,  if  it  were  mado,  need  not 
he  provod  :  Huron  v.  iJoinum  (1).  If  the  allcgalion  were  made 
and  could  be  ^ivivorsed,  the  defendant  might  not  be  able  to  adduce 
midonco  in  proof  of  it.  if  no  advice  was  in  '  i  _'  en  in  this  case 
til  the  Governor,  or  if  the  »ict.T  done  by  the  Victorian  Government 
have  not  been  in  fact  authoriziid  or  ratiticd  by  liim,  Pier  Majesty's 
representative  is  not  without  a  oonatitutioual  remedy.  But  an  act 
done  by  the  responsible  mi'iisteit-  f  r  Victoria,  in  the  ostensible  dis- 
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1891  charge  and    within  the  apiarent  limits  of   their  funct.ons  aa  niiri- 

,,  ^"'"^    ..     isters,  may  ha  considered  for  all  jsurposes,  so  long  as  ministers  are 

iVlUSGKO\K 

V  [376]  allowed  to  hold  their  oftices.  as  the  act  of  the  Crown  in  Vic- 
'Jp  . ''^^*^  toria,  and  it  is  pmperly  described  as  having  been  done  by  the  com- 
mand  of  Ifer  i\Iajesty. 

CouKT  OK         '^'^'^  ^''^"'^  tlcfonce  is  in  the  nature  or  a  di'atory  plea,  and  in  effect 
VicTOHiA.      denies  the  jurisdiction  of  this  Court  to  entertain    the   action.     The 
Hieinbothani    second  defence  claims    to    pi'ef-ent  an  answer  to  the  action    on  the 
C.  •'.         merits.     The  first  of  the-e  defences,  whicli  denies    the  jurisdiction 
"~~  of  tlie  Court,  is  foutidu  i  upon  the  view  that  the  act  of  the  defend'int. 

having  l)een  ratified  and  adopted  by  Her  Majesty's  g-ivernment  for 
Victoria,  is.  an  act  of  state,  and  is  consc(]uently  not  cognizable  by 
the  municipal  courts  of  Victoria.  "  The  general  principle  of  law 
was  not,  as  indeed  it  could  not,  with  any  colour  of  reason,  be  dis- 
puted. The  transactions  of  inuepondent  States  between  each  other 
are  governed  by  (jtlicr  laws  llian  those  which  municipal  Courts 
administer  ;  such  Courts  have  neither  the  mtans  of  dtciding  what 
is  riL'ht,  nor  the  power  of  enforcingany  decision  that  they  may  make : " 
Secn'tavij  of  State  iiiConncil  of  Indiii  v.  Xamachec.  Boi/e  Halinh'i  ih 
This  defence  admits  that  the  original  acts  of  the  defendant 
in  refusing  t  >  allow  the  [)laintifl'  to  land  in  Victoria,  and 
in  preventing  him  from  landing  in  Victoria,  were  wrongful  acts, 
and  furnish  a  cauj^e  of  action  on  a  wrong  to  the  plaintili.  It  asserts 
that  such  actj  were  l>y  the  responsible  minister  and  by  Her 
Majesty's  g  >vernment  of  Victoria  ratified  and  approved  of  as  being 
acts  of  state  The  act  of  adoption  must  be  the  act  of  the  sovereign 
power  of  the  State  which  adopts  tlie  act  of  the  alleged  wrongdoer, 
or,  which  is  the  .same  thing,  it  must  bo  the  act  of  a  person  auth- 
orized by  the  sovereign  power  as  its  agent  or  trustee  to  bind  tlie 
adojxing  State.  The  act  of  st^tc,  in  the  sense  in  which  the  terms 
are  u-jcd  in  the  pi'esent  case,  may  be  considei'ed  to  be  either  a 
challenge  to  war  or  an  invitation  to  treat.  The  wrong  complained 
of  must,  if  roparatioti  for  it  cannot  be  obtained  in  a  municipal 
court,  be  the  subject  of  a  claim  for  compensation  or  redress  against 
the  Sovereign  of  the  State  of  which  the  alleged  wrongdoer  is  a 
subject.  The  Sovereign  of  that  State,  having  adopted  the  act, 
must  be  |)repared  either  to  allow  the  claim  or  to  disaUow  it,  and,  if 
ho  disallow  it,  to  support  his  disallowance  by  war,  or  any  other 
means  at  the  command  of  tlie  head  of  an  independent  State.  A 
private  dispute  between  the  subjects  of  two  countries  may,  in  such 
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[37*j]ac.ase,thu9lead  to  wfir,   Theauthorities  wliich  have  been  cited  on  1891 

this  point,  show  that  no  T)o\vor  short  of  that  of  the  Soverei'Mi,  or  of     ,,  ~'~' 
the  iigent  or  trustee  authorized  for  that  i)urpose  by  the  Sovereign,  j.. 

can  adopt  an  act  don«  by  a  subject  of  the  Sovereign  to  an  alien  so  t/iiUNTBEONO 
astoDiaice  that  act  an  act  of  state,  and  tliereby  oust  tlie  jurisdiction 
of  the  municipal  Courts.  In  Bitroii  v.  Dmimrtu,  (1)  the  acts  of 
tlio  defendant  in  cuucluding  a  treaty  with  tlio  King  tif  the  (lalli- 
cas,  and  tiring  tho  barracoons  of  the  ])]aintifT,  and  carrying  away  the 
jil.aintitt'a  k.'uvos,  were  ratified  by  tho  Secrotariei  of  State  nf  the 
foreign  and  colonial  de])ar men's  of  the  Imperial  (!i)vernnient.  It 
was  held  that  such  ratification  rendered  the  defendant's  acts  an  act 
of  state  or  an  act  of  tlie  Queen,  fi>r  which  the  defendant  was  irrespon- 
sible. Ill  {ho  c.i^'^oHho  Surretani 'f  Stide  in  Comu'll  of  IniUa  v.  Kk- 
mncJter.  Bcnji'.  S<ihiihii,(2)  it  ajipeared  that  tlie  Ea'-t  India  Com- 
pany, which  was  empowered  under  certain  restrictions  to 
actasaSovereigii  St  ite  in  traii.sactions  with  nther  Sovereign  States  in 
India,  had  by  its  agent,  seized  the  property  the  subject  of  tho  suit. 
It  was  held  that  tho  seizure  was  an  act  of  arbitrary  i)Ower  on  behalf 
of  tho  Crown  of  rjr;>at  Briti),n  by  the  East  India  Company,  as 
trustee  for  the  Crown  nf  the  liouiiniini  and  property  of  a  neighbor- 
ing State  an  act  not  afl'ecting  to  justify  itself  on  grounils  of 
municipal  law,  and  that  tho  ;ict  so  done,  wirh  its  consei|Uences,  was 
an  act  of  state,  over  which  ti.e  Supreme  Court  of  Madras  had  no 
jurisdiction.  Is  tlio  allegation  in  the  i)resent  case  that  the 
responsible  minister  and  Her  .Vlaje.sty'a  government  for  Victoria 
have  ratilied  and  api»roved  of  the  acts  of  the  de'endant  in  prevent- 
ing the  plaintiff  from  landing  in  Victoria,  eciuivalent  to  an  alliga- 
tion that  Her  Majesty  had  ratified  those  acts  I  Has  Her  Majesty's 
government  for  Victoria  the  ]iower  to  advise  tho  Crown,  through 
its  repre.sentative  in  Victoria,  upon  a  (piestion  of  this  kind,  so  jis 
to  make  that  an  act  of  state,  which,  without  Her  Majesty's  sanction 
and  authority,  exjtress  or  implied,  would  not  be  an  act  of  state  '.  I 
am  of  opinion,  that  ihese  questions  must  be  answered  in  the 
negative.  Victoria,  like  the  other  self-governing  British  colonies, 
is  a  depenoeiicy  of  Creat  Britain.  It  posses.ses  by  statute  law  very 
large  and,  in  my  opinion,  .almost  plenary  powe''s  of  internal  self- 
government.  But  all  the  prerogatives  and  powers  of  the  Sovereign 
[377]  are  not  vested  by  law  in  the  Queen's  representative  in  Vic- 
toria. Nor  can  all  of  them  bo  the  subject  of  advice  to  the  Governor 
by  the  Queen's  ministers  for  Victoria.     The  prerogatives  of  war  and 
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peace,  of  neentiation  and  treaty,  together  witli  the  power  of  enter- 
ing into  relations  t<f  diplomacy  or  trade,  and  holding  connnunication 
with  other  independent  States,  to  some  one  or  all  of  which  tlie 
power  to  do  an  act  which  shall  constitute  an  act  of  state  a|»pear.s  to 
be  annexed,  have  not  been  vested  in  the  GovenKU'  of  Victoria  by 
law  express  or  imiilied,  and  it  is  not  suggested  on  these  pleadings, 
that  all  or  any  of  these  prer»)gative3  and  ))owerr^  have  lieeii  super- 
added, by  Royal  Counaission  or  otherwise,  to  those  conferred  (-n 
the  Governor  by  statute  law.  so  as  to  make  the  Governor  of  A''ictoria 
the  trustee  or  agen'  <  f  the  Grown,  in  the  adoption  of  tlie  act  of  an 
individual,  and  thus  make  the  act,  the  act  of  the  Sovere'gn  or  aa 
act  of  state.  Even  if  such  in)wers  had  been  so  su(>eradded,  they 
woidd  be  exercisable  by  the  (iovernor  only,  ;h  an  aijent  or  trustee 
of  the  Crown,  and  woidd  not  be  ihe  subject  of  respi.nsil)Ie  advice. 
The  mii)isters  of  the  Crown  for  Victoria  have  not  obtained  the 
diiei;:  .^atiCtion  of  Her  Majesty,  and  they  could  not  by  their  own 
act  ii>  >  matter  of  this  kind  bind  the  Crown.  An  English  miaistrtr 
could  do  so,  because  he  acts  f;<r  the  Crown  in  re!-i)ect  of  all  its 
prerogatives  and  powers.  A  minister  of  the  Crown  for  Victoria 
cannot  do  so,  because  ho  acts  for  the  Crown  in  respect  of  such 
powers  only  as  are  vested  by  law  in  tlio  (Governor,  of  which  the 
power  to  do  an  act  of  .sta'o  dons  not  api^ear  to  be  one.  We  are  of 
oj)inion,  for  tiiese  reasons,  t!iat  the  act  of  the  defendant  has  ni)t 
been  made  an  act  of  state,  and  th  it  the  jurisdiction  of  the  Court  to 
entertain  the  jjlaintitr's  claim,  is  not  ousted. 

The  second  line  of  defenco  is  of  a  different  kind.  Ft  has  been 
contended  for  th.e  deftiidant,  that  his  act  in  preventing  the 
plaintitf  from  landing  in  Victoria  was  not  only  an  act  authorized 
and  directed  by  the  resp'insible  minister  of  his  depai  tmeat,  aad 
afterwards  adopted  by  Her  Majesty's  government  for  Victoria,  but 
that  the  act  of  the  defemlant  was  authorized  by  law  as  being  an  act 
done  in  exercise  of  an  existing  i)ower  or  prerogative  of  the  Crown 
of  England,  to  keep  out  or  expel  alieiiB  at  it.s  discrot'on,  and  th.at 
this  power  or  prerogative,  or  a  power  e(|uivalent  to  it,  had,  so  fai 
as  it  may  bo  exercised  for  the  safety  and  i)rotectiou  of  the  people 
of  Victoria,  ))assed  by  law  to  and  had  been  vested  iti  the  rejire- 
[378]  sentative  of  the  Crown  for  Victoria.  If  this  view  l)e  su.stained, 
the  facts  stated  rai  e,  not  a  dilatory  plea,  but  a  plea  in  bar,  and  are 
a  defence  to  the  action. 

The  plaintiff  has  failed,  in  my  opiiiion,  to  answer  the  authorities 
relied  on  by  the  defendant  to  shew  that  the  right  to  prevent  ali' ns 
from  landing  on  British  soil,  i.nd  to  remove  them  after  they  have 
landed,  is  an    existing    prerogative  of   the  Sovereign    of   England. 
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The  great  preponderrince  of  a\;thorities,  both  ancient  p.nd  in  recent  1891 

timof,  ia  in  favour  of  the  defendant's  view  upon  tl.is  question     The     \tJ~C7^ 

,        ,  ,  MCSGHOVB 

right  is  one  that  appears  to  be  necessarily  inherent  in  the  sovereign  v. 

power  of  every  civilized  society  occupyini,'  a  territory  with  defined  ^"^'L^^"^^ 

liiuits.      It  is  a   right  not    unfrc(|uently  p>it  in    fon  e  at  this   day  in  

several  of  the  States  of  Europe.     Its  exercise  may  be  irritating  to      ^l'pueme 

'  •  ^  (  (IfllT  OF 

individuals   who  are   affe'ted   by  it,   and   may  weaken   the  comity      Victouia. 

between   States',  but  it  is  not  deemod  by  international   law  to  be  a  „•  •  "^     ^l 

,     .    ,   .      r  .  mi        •   ,  UKi'inotham, 

cause  of  war  or  a  uvound  of  claini  for  compensation.     The  n^ht  and  C.  J. 

the  duty  of  rruardinijit  are  recognisod  in  the  kindred  institutions  o^ 

the  United  States  of  America. 

"If  however  anj'  i;o\'ernnicnt  deems  the  introduction  of  foreigners 
or  their  merclianJise  injurious  to  those  interests  of  their  own 
people  which  tlicy  are  bound  to  protf>ct  pnd  promote,  they  are  at 
liberty  to  witlibnld  the  indulgence.  Tln^  entry  of  foreigners  and 
their  efiects  is  not  an  absolute  right,  buc  only  one  of  imperfect 
obligation,  and  it  ia  subject    to  tie    d'scretion  of   the    government 

whii^h    tidtr-rates    it 1    am    of   opiiiimi     .      .      .     that 

every  government  has  the  right,  and  is  l>ound  in  du^y,  to  judge  for 
itself  how  far  the  unliuii^ed  pover  of  eniigration  and  of  the 
admission  and  residence  ofstrangeis  and  emigrants  may  be  onn- 
sisti^nt  wit!)  it^    own   local  ititen'sts,   ristitutioi's,  and  safety."     (l) 

Tliis  right  m-  j)i-orogative  has  been  undoubtedly  exorcised  by 
the  Sovereign  (jf  Fnudiuid  and  its  non-usor  in  modern  times  in 
Enghmd  is  no  evidence  tb.at  the  right  itself  has  become  e.xtinct- 
Its  continued  eTiatenco  on  t'le  other  hand  within  the  jaesmt 
ceuMiry  has  been  ass  rted  by  some  of  the  most  eminent  English 
Judges.  The  passing  of  the  Alien  Acts  alFords  no  argument  agtinst 
the  prerogative.  These  Acts  ajciear  to  have  been  enacted  mainly 
for  the  purjjoso  of  improving  and  e'darging  the  nicaiia  o'  carrying 
out  moio  effectualiy  thf  ))nrpo8e  of  the  prerogative.  An  argument 
[37^]  acainstthe  use  of  this  [^'•erogative  might,  perh:i]is,  be  fo\md 
in  the  fact  that  EiiL,dand,  and  a'so  America,  have  in  our  own  tiin.  b, 
in  ef!-ct,  di.'uied  to  China,  the  same  ritrht  to  exclude  foreigners  from 
its  territory  which  the  English  frown  r.nd  the  A-t  er'cvn  Riiuiblic 
claim  for  themselves  Hut  tlie  do'^'rineof  Eiis.disli  and  Ameriian 
law  as  to  the  existence  (  i'  tlio  riuht  cannot  be  afl'ected  l)y  the 
injusti.'e  or  inconsi'<teni'y  (f  the  En!,difh  m.d  Ameri  an  <b>vern- 
menta  in  practically  wi^hholoing  fnni  amther  (ouiit.y  the 
rec  iirnition  of  a  right  which  they  claimed  for  themselves. 

Except  f  .r  the  purpose  of  ascertaining  the  nature  ami  high 
authority  of  this   prerogative,  and  that  it  is  one  that  is  essi-utial  to 

(1)  Kent's  Comin.  vol.  1,  p.  35,  Text  Book  S.-rieH.  ' 
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1891  the  security  and  well   being  of  every    human  society,  it  i.s  unneces- 

,,  '"^  siirv,  however,  to  consider    whether   the  right  to  exclude  aliens  is, 

y,  or  is  not,  a  continuint,'  prerogative  of  the  Crown  of  England.     The 

Chun  Tkko.ng  ,mg  (^j(),j  ^y^   have  to  determine   in  the  present   case  is   wlietlier  a 
Toy.  . 
power  e()uivalent  to  this  pi-erogative  has,  or   lias  not,  been   vested 

by  law  in  the   reprt^Kentative  of  the   Crown  in  Victoria,  and  can  he 

exorcised  by  the   reprosentativo  of   the  Crown   npon   the  advice  of 

his  responsible  ministers.  • 

This  i)art  of  the  argument  raises,  for  the  first  time  in  this  Court, 
constitutional  questions  of  supreme  ini])ortar,ce.  Wo  are  called 
upon,  for  tlie  purpose  of  adjudicating  upon  tlie  riglits  of  the  pariit^s 
in  this  case,  to  tisoertain  and  determine  what  is  the  origin  Mid 
source  of  the  constitution.il  rights  <if  self-government  belonging  by 
law  to  the  people  of  Victoria,  and,  if  such  rights  exist,  'Aliat  is  the 
extent,    and  what  am  the  limits,  assigned  to  tliem  hy  law. 

Imperial  statute  law  is  admittedly  one  tource  of  the  public  as 
distinguished  from  individual  ri^/hts  of  every  de])endency  of  the 
British  Crown  possessing  powers  of  internal  pelf  floveriimtnt.  1 
think  it  must  be  added  that  such  puldic  rights  hf»ve  no  otlier  source. 
Oa»  atcenti(>n  has  been  ca  led  in  the  argument  t:)  the  commission 
and  instructions  issued  by  the  Crown  to  ;;ucce-sive  CJovernors  in 
A^'iotoria,  and  it  has  been  suggested  tliat  11;;?  a  leged  defective 
powers  conferred  on  the  Cloverncr  by  the  C>  nstitution  Act  have 
been  supplemented  by  additional  [)owers  contai.ied  in  thof-e  instru- 
ments. In  mj'  opinion  this  suggestion  cannot,  be  eutettained  in 
a  court  of  law  which  is  called  upon  to  deal  with  and  determine  a 
question  of  constitutional  Uw.  Tho  comniis  ion  and  instructions 
[380]  to  the  Governor  are  issued  by  Her  Majesty  upon  T,h;^  advice 
of  Her  Majesty's  Imperial  ministers.  The  powers  and  commands 
contained  in  them  are  always  revocable  by  the  Sov(  reign.  Before 
the  Constitution  Statute  those  instruments  constituted  almost  the 
only  source  of  the  authority  of  government  in  Victoria.  The 
Governor  was  then  a  mere  agent  of  the  Crown  and  the  officer  <  n 
foreign  service  of  the  department  of  the  Seerettiry  of  State  for  the 
Colonies. 

As  such  agent  and  officer,  it  was  tlie  Governor's  single  duty  to 
exercise  the  powers  from  time  to  time  given  to  him  l)y  the  Crown, 
together  with  the  few  powers  conferred  on  him  by  the  Act  13  i^ 
14  Vict. ,  c.  5!J,  in  conformity  with  and  subject  to  the  orders  from 
time  to  time  communicated  to  him  by  the  Secretary  of  State.  Since 
the  Constitution  Statute  the  Governor  retains,  for  many  purposes, 
the  same  legal  character  of  an  Imjjerial  agent  or  officer,  and  is  sub- 
ject to  sin.ilar  orders.      Ho  is  paid  a   salary  out  of    Her  Majesty's 
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ation  of  or  assent  to  Bills  passed  by  the  

(a   eubjoct   expressly    excepted  by    the         C.J. 


Victorian  civil  li-st,  and  his  services  can  be  lawfully  commanded  by  1891 

the  Crown  in  matters  aflfeoting  Imperial  interests.     The  relations  '""'"' 

during  peace  or  in  time  of  war  of  foreign  or  independent  States  to  f. 

Great   Britain,  so   far  as   that    may  be  affected   by   the   indirect  Chdn  Tkeong 

relations  of  such  States  to  this  dependency  of  Great  Britain,  the  ' 

treatment  of  belligerent  and  neutral  ships  in  Victorian   waters  in       Supkeme 

^  1        "         1     1.  TT      ntr  •     ,    I        -i-,  1  ,  /.  Court  ok 

time  of  war,  the  control  of  Her  Majesty  s  military  and  naval  f(jrce3      Victoria. 

within  Victoria,  the  reservati 
Legislature    of     Victoria    (n 

Constitution  Statute  from  the  operation  of  Victorian  constitutional 
law),  thcse  and  a  variety  of  other  (juestions  by  which  Imperial 
interests  may  be  affected,  and  with  regard  to  which  Victorian  con- 
stitutional law  does  not  prohibit  interference  by  the  liiiijeiial 
(Government,  still  form  .subjects  u^K.n  which  oinmands 
may  bo  lawfully  issued  to  the  Governor  by  the  Iiuperial 
authorities.  With  reference  to  all  such  questions,  the  Gov. 
ernor  is  to  fulfil  his  instructicns  without  being  controlled, 
and  without  a  legal  right  to  be  assisted,  by  the  advice  of  Her 
Majesty's  ministers  for  Victoria.  The  exptnses  that  ma}'  be 
incuired  by  the  Governor  in  his  character  a.^  an  Imperial  agent 
would,  in  strictness,  be  chargeable  upon  the  Imperial,  and  not  upon 
the  Victorian  revenue^.  All  such  lawful  instructions  by  the 
Crown  to  its  agent  are  outside  the  sphere  of  the  Victorian 
constitution,  and  do  not  form  a  part  of  the  public  law  of  Victoria. 
[381]  By  the  Constitution  Act  certain  powers  are  granted  to  and 
vested  in  the  Governor  as  the  api)ointee  or  representative  of  the 
Crown  and  the  head  of  the  executive  government  in  Victoria. 
These  powers  constitute  the  .sole  basis  of  constitution  il  government 
in  this  colony,  and  in  all  other  self-governing  dependencies  of 
Great  Britain.  They  are  not  conferred  by  the  Crown  alone,  but 
by  an  Act  of  the  Victorian  Legislature,  which  the  Imperial  Legis- 
lature authorized  the  Crown  to  assent  to.  They  ca"not  be  taken 
away  by  the  Sovereign.  The  exercise  of  them  in  accordance  Avith 
the  Constitution  Act  cannot  lawfully  be  interfered  with  either  by 
Her  Majesty  or  Her  Mpjesty's  Imperial  advisers.  The)'  cannot  be 
regranted  by  Her  Majesty  so  as  to  make  them  dependent  on  or 
revocable  at  the  will  of  the  Crown.  The  Governor,  .'n  the  exercise 
of  those  powers  in  and  for  Victoria,  is  not  an  agent  oi  the  Crown 
nor  an  otlicer  of  the  Secretary  of  State  for  the  Colonies.  A  new 
and  a  distinct  authority  is  conferred  upon  him  by  law  ,n  his 
appointment,  he  is  created,  for  all  purposes  within  tlie  scope  of  the 
Act  of  the  Victorian  Legislature,  the  local  Sovereign  of  Victoria. 
This  dual  character  of  the  Governor  is  not  rf cognised  in  the  Royal 
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,,  '~'~'  nor  in  the  letters  patent  wliich,  since  2l8t  February,  1879,  have 

V.  purported  to  make  permanent  provision  for  the  office  of  Governor 

Chun  Thkong  ^^^^  Commander-in-Chief  in  Victoria.     All  these  instruments  have 
Tot. 
-—  been  stated  to  bo  the  same  in  substance  as  the  commission  and 
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instructions  which  were  formerly  issued  by  the  Crown  to  the 
Governor  of  New  South  Wales,  and  to  the  Governor  of  Victuria 
after  separation  from  New  Sonth  Wales  and  before  the  Constitution 
Act  came  into  operation.  The  provisions  contained  in  them  would 
be  legal,  and  might  be  proper  if  they  were  communicatpd  to  a 
Governor  who  was  only  an  agent  of  the  Crown.  Some  of  thoBo 
provisions  »re  now,  in  my  opinion,  void,  as  the  powers  they 
purport  to  convey  have  1  een  already  expropsly  or  impliedly 
granted  by  statute  law.  Others  are,  in  my  opinion,  illegal,  as  they 
are  addressed  in  the  Governor  of  a  self-governing  colony,  and 
purport  to  give  him  instructions  with  reference  to  the  exercise  of 
powers  which  are  vested  m  him  by  statute  law.  and  which  it  is  his 
duty  to  exercise  only  in  the  mode  provided  by  that  law.  The 
following  are  instances  occurring  in  these  instruments  of  grants 
[382]  that 'appear  to  be  void  :  — (1.)  The  power  to  constitute  ard 
appoint  Judges  and  other  officers.  (1)  This  p'lwer  has  been  granted 
to  the  Governor  in  Council  by  sect.  37  of  the  Constitution  Act. 
(2.)  The  power  to  convene  and  prorogue  Parliament  and  to  dissolve 
the  Legislative  A8semblj'.(2)  This  power  has  been  granted  to  the 
Governor  i.y  sect.  28  of  the  Constitution  Act.  (3.)  The  power  to 
grant  a  pardon  to  an  ofTender,  free  or  conditional. (3)     The  power 


(1)  Letters  Patent,  dated  2l6t 
Februar}',  1879. 

"VIII.  The  Governor  miy  con- 
stitute and  appoint,  in  Our  nam-^ 
and  on  Our  behalf,  all  such  Judges 
Commissioners,  Jui^tices  of  the 
Peace,  and  otlier  necewHary  officers 
and  MiiviHteis  of  the  Colony  as  may 
be  lawfully  constituted  or  appoint- 
ed by  Uf." 

(2)  Letters  Patent,  datrd  2l8t 
February,  1879. 

"  XI.  ThetTovprnor  may  exerci.se 
ail  powers  lawfully  belonging  to  Us 
in  respect  of  the  BUinmoning,  pro- 
roguing, or  dissolving  any  legisla- 
tive body  which  now  is  or  hereafter 
may  be  e8tablinhed  within  Oar  said 
colony." 


(3)  Letters  Patent,  dated  21st 
February,  1879. 

"IX.  When  any  crime  has  btf-n 
committed  within  the  Colony,  or  f.  r 
which  the  offender  may  be  tried 
therein,  the  Governor  may,  !is  hp 
phall  pee  oecasion,  in  Our  name  and 
Our  behalf,  grant  a  pardon  t'l  any 
accomplice  in  such  crime  who  ."hall 
give  such  information  as  shall  lead 
to  the  conviction  of  the  principal 
offender,  or  of  any  one  of  Huch 
offenders  if  more  than  one,  and 
further  may  grant  to  every  oflfender 
convicted  in  any  Court,  or  bpfore 
any  ,Tudge  or  any  Magistrate  within 
the  Colony,  a  psvrdon  either  free  or 
t-ubject  to  lawful  conditions,  or  any 
remins'on  of  the  sentence  passed  on 
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nt,    dated    21st 


of  free  pardon  is,  in  my  opinion,  vested  in  the  Governor  by  the  i89l 

ConBtitution  Act,  hs  and  being  a  power  reasonably  necessary   for     .,  ""''' 

the  auministration  of  oriniinal  law  in  a  Belf-govt'ruin<»  community.  i-, 

The   additional   power   of  conditional    pardon    is    vested   in    the  ^"^^^' ^''^^'*'''* 

Toy 
Governor  by  the  Criminal  Law  and  Practice  Statute,  18tU,  sects.  

318,  319.     The  followiiiK  are  instances  of  commands  and  authorities      ^^ri-iiiiMK 
,      r,  1  •    •  •  11  Coiur  OK 

in   the   Grovernor  s   commission,    instructions,    and    letters   patent 

which  are,  in  my  opinion,  illegal,  and  contravene  the  express  or  the 

implied  provisions  of  the  statute  law  :— (1.)  The  command  to  do  and 

execute  all  things  that  belong  to   his  office  accordinj^  to  orders  and 

instructions  given  under  the  sign  manual,  or  by  Order  in  Council, 

or  by  the  Secretary  of  State. (1)     (2.)  The  instruction   to  consult 

[383]    the    Executive    Council    in     all     but     excepted    cases.  (2) 


VlCTdlUA. 

Higiii'"  'hi.m, 
C    J. 


any  such  offender,  or  any  respite  of 
the  execution  of  such  feenterice,  for 
such  i)eri<)d  as  the  Governor  thinks 
fit ;  and  further  may  remit  any 
fines,  penalties,  or  forfeitures  due 
or  accrued  to  "Us." 

(1)  Letters  Patent,  dated  21  at 
February,  1879. 

"XL  We  do  hereby  authorize, 
empower,  and  command  Our  Bald 
Governor  and  Commander-in-Chief 
(hereinafter  called  the  Governor) 
to  do  and  execute  all  things  that 
belong  to  his  said  office,  according 
to  the  tenor  of  these  Our  Letters 
Patent,  and  of  such  Commission  as 
may  be  issued  to  him  under  Our 
Sign  Manual  and  Signet,  and  accord- 
ing to  such  instructions  as  may 
from  time  to  time  be  given  to  him 
under  Our  Sign  Manual  and  Signet, 
or  by  Our  Order  in  Our  Privy 
Council,  or  by  Us  through  one  of 
Our  principal  Secretaries  of  State, 
and  to  such  laws  as  are  now  or 
shall  hereafter  be  in  force  in  the 
Colony." 

Commi-ision,  dated  10th  April, 
1884. 

"II.  And  we  do  hereby  author- 
ize, empower,  and  command  you 
to  exfroise  and  perform  all  and 
singular  the  powers  and  directions 
contained  in  Our  Letters   Patent, 


bearing  date  at  Westminster,  the 
twenty-first  day  of  February,  1879, 
constituting  the  said  office  of 
Governor  and  Commander-in-Chief, 
according  to  such  orders  and  in- 
structions as  Our  Governor  and 
Commander-in-Chief  hath  already 
received,  or  as  you  may  hereafter 
receive  from  Us." 

(2)  Instructions, dated  21st  Febru- 
ary, 1879. 

"VI.  In  the  execution  of  the 
powers  and  authorities  granted  to 
the  Governor  by  Our  said  Letters 
Patent,  he  shall  in  all  cases  consult 
with  the  Executive  Council,  ex- 
cepting only  in  cases  which  are 
of  such  a  nature  that,  in  his  judg- 
ment. Our  Fervice  would  8U(<tain 
material  prejudice  by  consulting 
the  said  Council  thereujwn,  or 
when  the  matters  to  be  decided  are 
too  unimportant  to  require  their 
advice,  or  too  urgent  to  admit  of 
their  advice  being  given  by  the 
time  within  which  it  may  be  neces- 
pary  for  him  to  act  in  respect  of 
any  such  m-^tters.  In  all  such 
urgent  caies  he  shall,  at  the  earliest 
practicable  tieriod,  comnumioate  to 
the  said  Council  the  measure.^ 
which  he  may  so  have  adopted, 
with  the  reasons  thereof." 
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1891  (3.)  TIio    authority    to    act    in    opposition    to    tlio   advice   given 

,,  '~^  to    the   fiovenior   by   the    lUDUihers    of    tliu   Kxcciitivo   Council, 

MfaoBOVB     ...  ,       ,  •      ■  ,  ,  ,  , 

q),  if  HI  any  cuso  ho   ueein  it  riglit  to  do  so,  uixl  to  ivport   th'Tuoii  to 

Chun  Teeonq  t|ie  Crown  (1).    (4  )  Tho  comnvinds  and  luitlioritiea  rol,.  ,iiig  to  the 

'  remilntioii  of  tlie  power  of  jiardftn  in  c;ipital  cases  (2).    (5.)  Tiic  in- 

SuPREMK      ry8'll-itructioi!Hrul:ilini'tothoteruisofai)iioiiitincMit  of  iudjas.  justioeR, 

VicTOKiA.      and  other  oIlnorH  (o).      ((i.)  The  cotniiiand  not  in  any  cise  to  m.iko 

. it  a  condition  of  pardon  or  remission  of   siiitenee  iliat  tlie  ofrimU'r 

Q  J      '  '  shall  fibsenr  himself  or  be  removed  from  the  colony  (4).  The  ]io\vii- 

to  niaki'  this  a  condition    of  pardon   or   reniisRiin    l)el"nj,'s  to  tlie 

Governor  b3- statute    law,  the  Criminal  Law  and  Practice  S{at\ite, 

1864,  pect.  .')18,  and  tlie  exercise  of  such  jiowc,  if  it  be  advi.-vvl  hy 

fler  Majesty's    responsible  ministers  for  Victoria,    c'lnn-t.  in   my 


(1)  InstructiouM,  dated  21 -t  Feb- 
ruarj',,  1879. 

"Vlf.  Thf'  Governor  n\ay  act  in 
the  exeroipf  of  the  powers  nnd 
authoiities  grantpd  to  him  by  Our 
Baid  Letters  Patent  in  opjiosition  to 
tht)  advico  j:;iven  to  him  hy  the 
members  of  the  Executive  Council, 
if  he  sliftU  in  any  cnse  demn  it  right 
to  dopo;  but  in  any  hucIi  cane  lio 
shall  fully  report  the  matter  to  Us, 
by  the  first  convenient  oiijun'tiinity, 
with  the  grounds  and  reasons  of  his 
action." 

(2)  Instrurtions,  dated  21et  Feb- 
ruary, 1871). 

"XT.  Whenever  any  offender 
shall  have  been  condenmed  to  suf- 
fer death  by  the  sentence  of  any 
Court,  the  Governor  sfiall  call  upon 
the  Judf^e  who  presided  at  the  trial 
to  make  to  him  a  written  report  of 
the  case  of  such  offender,  and  shall 
cause  such  report  to  be  tiken  into 
consideration  at  the  first  meetinsf 
thereafter  which  may  be  convenient- 
ly held  of  the  Executive  Council, 
and  he  may  cause  the  said  Judge  to 
be  specially  summond  to  attend  at 
such  meeting,  and  to  produce  his 
notes  thereat.  The  Governor  shall 
not  pardon  or  rei)rieve  any  such 
offender  unless  it  shall  appear  to  him 
expedient  so  to  do,  upon  receiving 


the  advi-e  of  the  Fai<i  Exe'iuivn 
Council  thereon  ;  but  in  all  '■ui  h 
race?  he  is  todeoido  either  to  ex'.'>nl 
or  withhold  a  jiardon  or  ri^iirit'vn, 
acciirding  to  his  own  deliberate 
judginont,  wiiother  the  meintx  i'  nf 
the  Executive  Council  concur  th.ie. 
in  or  otherwise  ;  ents'ripg,  nevertlie- 
less,  on  the  minutes  of  the  saiil  K\- 
pcutive  C'niu<'i',  a  niiinite  of  (us 
reasons  at  len^ntli,  in  ca^e  he  Riidiid 
decide  any  nuch  (puMtion  inopp.- 
sition  to  the  judgment  of  tli^  inv 
jority  of  the  members  thereof." 

(3)  luHtructions,    d.xtod  2l8t  F*!- 
ruary,  1879. 

•'  XIII,  All  Commissions gMutei 
by  the  Governor  to  any  ]ier3i>n.s  to 
be  Judges,  Jutiticc's  of  the  Peace,  <ir 
other  officer  shall,  unless  otherwipe 
provided  by  law,  be  granted  during 
pleasure  only." 

(4)  Letters  Patent,  dated  21st 
February,  1879  :— 

"IX Provided  alwBj-s 

that  the  Governor  shall  in  no  caee, 
except  where  theoflence  has  been  of 
a  political  nature  unaccompanied  by 
any  other  grave  crime,  make  it  a 
condition  of  any  pardon  or  remission 
of  sentenc?  that  the  offender  shall 
absent  himself  or  be  removed  from 
the  Colony." 
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tent,     dated   21pt 


(.pinion,    lawfully  be  prohibited  by  Her  Miijesty.     No   cause  has  1891 

contributed  in  nearly  tlio   sumo  deL'ree   to   tho   lienoral  imperfect     .,  """' 

underHtniuliiiL,'  una   the   Um^i   conllict  of    educatod  opinion    on  the  r 

Buliject  of  the  ori<'in  and    source  and  the    nature  of  Victorian  con-  '  '"^•'L  rKRONO 

.                                                                                                                           Toy. 
ptitutional  law,  and    to  the   irn  trular  and  disturbe<l  exercise  of  tlie  

functions  of  constitutional  government  in  Victoria,    as  the  constant      Sm-kkmr 

( ',  >i'i'T    OF 

and  still  continu'ni,'  claim  of  the  Imperial  fiovL-rnnient  t(»  intorfere,      V  ictokia. 

hv   jiieans   of  instructions,  witli  the   indejumdenc  >  of  the  (^)iii'en'?      .  .       " 

,..  ,  .     ,         ,,,<-,  ,        •,-,■,  Hi„inblham, 

iL'piesentntive.      Dishonour  h  dotie  to  the  Crown  when  it  is  advised  (;..l. 

to  make  ^'rants  r.f  jiowers  th^t  are  V(Md.  and  to    issue  instructions  

tliat  !'ro  iiK'<.'al .  Gricv(»us  injustice  is  done  to  the  representative 
of  the  Cr»wn,  who  come=!  to  the  seat  of  his  government  misin- 
structed  in  his  duties  and  p' wers,  and  is  reiiuired  to  umier- 
take  obliiratioiis  which  he  ouirht  not,  and  cannor,  and  doe-;  not 
fultil.  The  cmbarraKsnients  and  dilliculties  in  tlie  a'iministration 
of  the  ai!"riir8  of  government  that  have  sprung  from  the  same 
otue,  and  the  nnrf'j,':trded  pri 'tests  of  one  brancli  of  tlio  Vic- 
torian LeL,'iHlature,  are  matters  of  Vicroiian  i)ul>lic  hiatory  airecfiny 
the  whole  people  of  which  a  court  of   law  may  take  coc'nizance.  (1) 


m 


1 1)  An  address  t  >  the  (TOVprtio>>  of 
Vict  )ria,  Sir  Henry  Mannvrn-Sut- 
ton,  was  moved  by  Sir  JamtM  Mc- 
Cu'loL'li,  and  adopted  by  the  Le^is- 
iativo  Assembly  on  4tli  Jnne  IfStiS, 
v.-ith  reference  to  a  doMpatxli  of  fche 
DakH  of  Bu'.kinKham,  the  Secretary 
of  .Sukte  fortlieC  'lonie'<,  tottisGov- 
ernrir,  dated  Isfc  January  1868,  Th'i 
following  i>assag8  occnra  in  the  ad- 
drt-s-  :— 

"  Dur  atte'itioQ  liis  been  dir<cted 
t'l  an  official  cominunicvtion  from 
the  Secretary  of  Stats  for  theCulon- 
iei*,  publi'»i.s3  by  your  Kxcellency's 
authority,  ia  which  the  Secretary  (<f 
State,  on  the  part  of  Her  Mr»j>^8t\^'s 
Imperial  Grovernmeut,  sugpcHt'i  or 
directs  that  your  Excellency  Rhould 
not  recommend  the  vote  to  Lady 
Darhng  to  the  Lejfislative  Assenibiy 
except  on  a  clear  understand 'ii« 
that  the  grant  would  be  brongbt  be- 
fore another  branch  of  the  Legis- 
lature in  a  particular  form.  Enter- 
taining, aa  your  Excellency  is  aware 
we  do,  feelings  of  profound  and  de- 


votod  loyalty  to  Her  !SIftje°ty,  and 
of  att.ichment  to  the  (^)ueeri'rt  nuprn- 
niacy  over  this  imrtion  f  (  her  do- 
minims,  we  are  constr.ihied  to  in- 
form your  Excellency  that  we  regard 
thi-i  communication  from  Her 
Majesty's  Tmperi.il  adviner.-i  as  a 
v-olatioa  of  theconHtitiitiunal  rights 
of  the  Legislitive  Asspmbly,  and  as 
ft  dangerous  infringement  of  the 
fundampntal  princiiiles  of  Ihat  sys- 
tem of  responsible  go vprnm^nt  which 
I' as  be«n  secured  to  the  people  of 
Victoria  by  an  Act  of  the  Imperial 
Parliament.  We  inform  your  Ex- 
relloncy  that  no  understanding  up  m 
tliia  subject  will  be  entered  into 
with  your  Excellency  by  us  or  by 
our  authority, and  t'at  we  reserve  for 
free  discu^'sion  av  '  iii.'.l  settlement 
within  this  Chamber  the  question  of 
the  form  of  the  grant  to  Lady  Darl- 
ing, and  of  all  our  other  grants  to 
the  Crown." 

The  following  resolution  wa« 
passed  by  the  Legislative  Assembly 
on  22nd  December  1869  (see  "  Pari'- 
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CoraT  OF 

V'OTOItlA. 

.Hi;?inbotiift!i], 
C  J. 


1891  [385]  Tt  ia  the  duty  df  Victorian  ntatosmon  to  prntect  thelaw  of  the 

MoHQKDVK     CdiistitiUinii   from  unlawful  interferonoo.      It  iHthoduty  of  a  Juilge 
r  of  tliis    Court,  in  my  ojiinion,  wlion  occasi'in  reijuiruB.    to  cU-cIarei 

"'^Toy""  '^  '  ^^^'^^  Hucli  iiit(!rf(rL'iicu  in  luuvarr/mtcd  l»y  law,  and  thit  all  instruc- 
tions by  Hor  Majt-sty  or  tho  Secretary  <if  State  to  the  Oovernorcf 
Victoria  not  authoriz  d  by  law  an-,  oven  when  they  are  not  ex- 
pressly forbidden  by  law,  outside  t!;e  law  of  the  consfituMot),  an'l 
cannot  bo  appealed  to  to  exj)lun,  or  add  to,  or  '  •♦fact  from  that 
law,  or  to  restrict  its  free  operation.      Puttin<^  as  siich  iii>truc- 

tions,  as  I  conceive  that  we  are  bound  for  the  purposH  <  f  the 
present  iniiuiry  to  do,  wo  are  compelled  to  the  conchision  tiiat  in 
the  Constitution  Act,  ns  amended  and  limited  l»y  the  CDtistitution 
Statute,  and  in  that  Act  alono,  we  must  l^ok  fi>r  th--  legislative 
grounds  of  the  Helf-yoverning  powers  of  this  jieople.  If  th<  ee 
power?  am  not  to  bo  fouad  there,  or  cannot  be  asccrtaired  and 
defined  w'th  reasonably  sufficient  certainty  u])on  view  .f  that  Act 
alone,  I  think  it  must  be  conceded  that  they  have  no  existonci?, 

[380]  That  some  ))o\vers  of  self-government  were  intended  to  })e 
created  and  have  l)een  created  by  the  Constitution  Act  has  never 
b;on  (juestioned.  That  these  powers,  apart  from  the  powers  of 
legislation,  have  operation  and  effect  by  means  of  the  reipoiisibiliry 
to  the  Parliament  "{  Victoria  of  mirdsters  or  serv  i  of  the  Cr"\vn 
for  the  exercise  of  the  powers  of  the  Crown  in  V  ,  is  a  furti  tT 

prop'sition  tha^,  has  never  come  within  the  ran<^o  ^i  controversy, 
legal  or  political.  Wh  it  is  the  extent  of  those  pow  rs,  and  wh»f 
are  the  limits  assigned  to  them  by  the  Con-titution  Act  /  What 
are  the  powers  vested  by  the  Constitution  Act,  in  the  reprcsonr:*- 
tive  of  the  Crown  in  Victoria  for  the  exercise  of  which  ministers  "f 
the  Crown  are  responsible  to  the  Parliament  of  Victoria  ?  Are 
those   powers,   together  with  that  responsibility,  limited  to  ="ine 


mpntary  Debates,"  Vol,  9,  paffes 
2670-1)  :-"  That  the  official  com- 
munication of  advice,  euggegtlons, 
or  inntructions  by  the  Secrotary  of 
State  for  the  Colonies  to  Hee 
Majesty's  representative  in  Victoria 
on  any  subject  whatsoever  connected 
with  the  administration  of  the  local 
government,  except  the  giving  or 
the  withholding  of  the  Royal  aasent 
to  or  the  reservation  of  Bills  passed 
by  the  two  Houses  of  the  Viitorian 
Parliament,  is  »  practice  not  sanc- 
tioned by  law,  derogatory  to  the 


independence  oi  the  Queen's  r>'i  r-- 
sentative,  and  a  violation  both  of  th? 
principle  of  responsib'e  government 
and  of  the  constitutional  ritrhtaof  th" 
people  of  this  Colony."  It  doe*  n  ; 
appear  that  any  notice  wao  taken  hy 
the  Imperial  Government  of  either 
of  these  protests.  The  illegal  claim 
of  the  Imperial  Government  reft'rr-"  i 
to  in  the  address  has  never  l)^*-n 
withdrawn.  The  practice  condemn 
ed  in  the  Resolution  rema'cs  un- 
altered . 
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only  itf  till'  acts  of  ctuvenunoiit  noceasary  for  the  ruliuinis'ratiun  «'f  ISUI 

livw,  and  of  tho  iloinestic  allairs  of  tho  people  of  Vict  >ria  .'    Or  do     ..   ~'~ 
thoso  iMiwora    with    cnnHoi|Ueiit    re8iionsii)nity  extend  to  all  such  ,-, 

necessary  (ictH  of  <.,'ovornuiuiit  :•     Has  the  C'>nstituii'>n  Act  created  ^'"'^'f   '  kkono 
a  pHitial  syHtoin  of  ri'spousiblo  ;L,'overnineni  only,  or  has   it   created 
a  complete  ovj^unic  sy^ti-m  of  resjxjn-ible  i{oveniui»'nt  co-exttnsive 
as  roijanls  all  tht-  fuuctioUH  of  ii<lnunistr.\tion  of  aff<«irM  hy  <jjovern- 
moiit,  with  till)  laryo  jiowors   of  control  and  suj  er%'i*i<'n  which  tho 
P.iiliamnut   of  Victoria  piiHsusses  in  addiion  to  its  p-iwer^  (-ect.  1) 
"  to  make  laws  in  and  for  Victoria  in   all  ca.ses  what*jever".'     We 
have    now  to   consider  what   ia  tho  true   answer  to  f»ive  to  these 
nioinontoMs  ((Ucatioiis.     1  believe  that    that  answer   may    p-ssibly 
depend    u))(tn  tho  extent    whicli    may  be    permitted    to  the  field  of 
judici'il    vision.     If   we    are  bound    to  contine   our   mspt-ction   'O 
the    Ciiiatitution    Act   and    the    C<mstitution   Statute  alone,    the 
answer  possibly  may  bt-  that    the  Let^islature  ha.s  crented  jiuw<  rs 
and  responsibilities  for  th(;ir  exercise   in  certain  ci.'es  only,  limited 
ill  nam  ler  and  so  far  disconnected   with  one  a:iother  as  '.o  funiish 
ground  for  doubt-j  whether  we  can  sifely  conclude  that  the  Lei^is- 
laturu  intendi'd  to  establish  in  Vict  ria  a  -^etieral  system  of  respon- 
sible ;,f()verninent.     IJtU  we  are  bound,  in  my  «^«pinion,  intrj-in^to 
.urive  at  tho  nieatiiiiL;  of  these  Acts,  and  at  an  exact  conception  of 
their  scope   and  (d>j(.'ct8,    to  consider  the  history  and  external  cir- 
cumstances which  led  to   their  enactment,  and  for  that    purpose  to 
consult  any  authentic  public  or  historical  documents  that  may   suij- 
[oS7]i,'e3t  a  key  to  their  true  sense.    The  i^eneral  rule  that  the  jiariia- 
uienrary   history  of   an  enactment  is  r.ot   .admisMble  to  exj'lain    irs 
meaning  has  been  not  unfroiiuently  departed  fn.'m  in  cases  where  the 
framer  of  a  Bill  is  known   to  have  had  special  tiualifications  for  his 
task.     And  there  is  autlunity  for  believing  that  English  Judu-s  of 
tlie  pros  .lit   day  miyht    in   such  a  case  not  refrain  from  ci'nsu'.Titri; 
the   authorized    report  of    a  speech    in  Par'iament,    even  t]ioui;h 
they  should  bo  rebict.ant  to  admit  it  if  presented  for  their  consider- 
ation in   argument  in  court  :     see  per   Bramvell,  L.  J.,  in  Ev<i.  v. 
Bisltiip   (if  Oxfon}  (1).     Ill  the  present  case   I  think  that,   while 
we    are   bound   to    consult   the  few  available    public  df-cnnieiits, 
and   to    regard  the   rules   and    practice   of  the    Imperiil    I'aiba- 
nient    so    far    as    these   have    been  embodied    in    the    C<msiitu- 
tioii  Act,    wo   are  not    forbidden  to   look   at   the   authorized  and 
authentic   reports  of  the  words  of  the  distincruish'ed  author  of  the 
Bill   during  the  discussion  in  the  Legislative  Council  on  the  recond 
reading.     And  if,   with    the   light  thrown    upon  it  from   all   these 
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sources,  we  can  roiru'd  the  Constitiuion  .\rt  frnm  the  pniut  df 
view  from  which  its  frauiers  reyarded  it,  1  bvlieve  that  we  siiah  ]•■{• 
led  to  tlie  c  iUoUisiou  that  it  was  the  intention  of  the  Legislative 
Coiiiicii  to  provide  a  cnmplete  system  of  rvjsponsible  ,L;overiiiiii'iir  in 
and  for  Victorii,  and  that  t!iat  intention  wiscirried  into  full  k'gii- 
lativo  etloct,  witl'  the  knowled'^'o  and  ajt]ir  'val  and  at  tho  instance 
of  the  Imperial  Government,  by  the  Constitution  Statu'e  i)a^.«ei| 
by  the  Imperial  Parliament. 

The  form  of  both  the  Constitution  Statute  iiml  the  Con- 
stitution Act.  and  the  title  and  pieanible  and  the  sul)ae(|Uent  pin. 
visions  of  the  Constitution  Act,  present  on  their  face  pectdiarities 
which  re(iuire  es])^anation.  Without  some  explan.'tion,  I  lu'lieve 
that  the  real  and  full  meaniui^  and  the  tru(>  intention  of  tlie  Leiris- 
lative  Council  in  ]iassing  the  Constitution  Act  ca'mot  be  (^urely 
ascertained  or  confidently  determined.  The  means  of  satisfactory 
explanation  ar.?  greatly  deficient.  Th  ■  meisure  was  one  that  was 
to  have  a  supremo  and  enduriuL;  intiueiice  upon  the  whoh}  futuio  nf 
Victoria.  To  adopt  the  words  used  by  Mr.  Rcjbert  Lowe,  a  ci>in- 
petent  oKserver  in  the  flouse  of  Connnons,  it  was  a  DiP  "  upiiu 
which  would  ultimately  depend  the  destinies  of  the  noblest  de- 
[388]  pendency  of  the  British  Crown."'  But  the  obscure  and  ap'ja- 
lently  disjointed  clauses  of  the  Bill  itself,  pregnant  thouidi  they 
appear  to  be  with  deep  but  suppressed  meaning  are  aimost  the  only 
autluu'itative  source  from  wliich  apart,  and  a  p:irc  only,  of  the  gen- 
eral design  of  the  framers  of  this,  the  natii  nal  charter  of  Vicfoiia, 
can  be  ascertained.  lncuri"si  suorum  (heedless  of  their  own 
labours),  is  a  descriptive  term  that  must  be  a]tj)licd,  not  in  tie 
original  rejiroachful  seiise,  but  in  one  full  of  regret,  to  the  pi<iueers 
of  Victorian  legishition.  They  were  so  fully  engaged  in  the  great 
work  of  laj-ing  the  foundations  of  law  for  a  nation  that  had  laeii 
suddeidy  calleil  into  existence,  that  they  seem  to  have  been  un- 
aware of  the  far  reachiier  conse(|nences  of  their  cliief  act  of  legisLi 
tioii  and  to  have  made  no  ell'ort  to  c(niuni'morate  it  or  to  connnenil 
ti.eir  work  by  any  enduring  record  to  the  under.standing  of  the 
people  of  Victoria  in  the  future.  The  comnumity  at  the  time  was 
apathetic,  and  almost  wholly  iminformed  on  rill  political  subjects. 
It  this  place,  and  by  the  members  tif  the  profession  of  the  l.iw,  it  is 
not,  a:id  I  hope  it  never  will  be,  forgot',en  that  the  forennv.it  luugo 
intervallo  of  the  pioneers  of  Victorian  legislation,  foremo,t  in 
capacity,  in  public  spirit,  and  in  unselfish  devotion  to  exacting 
duties  and  to  unremitting  anil  stupendous  labours,  was  lie  wlm 
afterwards  as  Chief  Justice  of  thi-^  Court  administer,  d  for  .  W(  iiiy 
nine  years  th.e  general  body  of   Victorian    laws,  most   of  v.hichlic 
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had  himself  ilo.si"uo(l,  prepared,  luul  (.-irricHl  into  lo^^'islaiivd  ofi'ect. 
The  fact  that  Mr.  StawoU  dn'fted  the  Constitution  Hill  ,in<l  carried 
it  tlirou'di  the  LoLcisIative  Cnnni  il  is  a  fact  of  wliicli  I  feel  thut  I  am 
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Mrs(;i!ovK 

V. 

at  liberty  to  take  coj^niziiice,  and    it  is  a  fact  which  imp'  es  on  me  ''"iN  Tkeono 

and   on  every  jud!.'o  who   may  with  nio  allow  himself  to  notice  ic  a  [ 

special  duty  to  seek  dili'^eiitly  tuitil  we  tind  that  of  winch  the  name  Sri'i?K>u.: 
(if  its  author  guarantees  the  existence,  namely,  a  rational  and  cm-  V'icioiua 
sistent     meaning  and    ])urpose  in    the  whole  and    in    all  i);irt-i  of  — 

the   measure.     The   title  of   the   Constitution    Act    is   amhiguous.  'l"^'y',^^oflia'". 
The  *'  constitution  "  proposed  to  be    establislied  may   mean  ::  con-  — — 

stitution  of  the  Houses  of  legislature,  or  a  constitution  of  a  system 
of  government,  or  it  may  include  both  tin  ,e  meanings.  The  pre- 
amble also  is  obscure.  It  I'ecites  in  terms  from  13  i^^  14  Vict.,  c. 
.Y),  s.  o2,  the  authority  which  gave  the  Legislitive  Council  juris- 
liiction  to  pass  the  Act.  It  then  proceeds  to  recite  that  it  is  exi)edient 
[3SI>]  to  establish  separate  Legislative  Honars,"  .-uid  to  vest  in  them 
as  well  the  |>owers  and  functions  of  the  Legislative  Council  now  sub- 
sis'ing"  (so  much  had  been  authorised  by  the  recited  Act)  "as  the 
"ther  and  additional  powers  and  functions  herein-after  mentioned." 
The  distiict  of  Port  Phillift  was  separated  from  New  South  Wales, 
and  was  erected  into  a  separate  colony  by  the  recited  Act  Hi  it 
14  Vict. ,  c.  59,  which  was  i)assed  on  ."»th  August,  1850.  Tiie  powers 
and  functions  of  the  Legislative  Council  ere  ited  for  Victoria  by 
tiiat  Act,  and  of  the  Legislative  Councils  authorized  by  tlie  Act  to 
be  created  in  Van  Diemen's  Laiul,  South  Australia,  and  Western 
Australia,  extended  to  the  making  of  laws  for  the  peace,  welfare, 
and  good  government  of  those  colonies  resijcotively.  They  did  nnt 
extend  to  allow  of  interference  by  the  Legislative  Council  in  any 
manner  with  the  sale  or  other  api)ropriation  of  lands  belon;;ing  to 
the  Crown,  or  of  the  revenue  thence  arising  (Sect.  14  .  I'y  this  Act 
large  power.s  of  self-government,  restricted,  however,  by  limits 
placed  on  the  legislative  and  approin'iating  funcdnns  of  the  f.egis- 


ative  Council,   were  conferred    on  ali  those   colonies. 
1' 


Se 


The  Act  it- 
suggested,  l)y  the  recited  sect.  ',V2.  an  enlargiMiient  of  those 
p'Awers  for  all  the  Australian  Colonies,  including  New  South  Wales. 
The  Act  was  ri'garded  by  the  Tmnerial  (Jovernnicnt  as  only  the 
t'umulation  "upon  which  might  gradually  be  raiseil  a  system  of 
government,  founded  on  the  same  p:iiuiph'.s  as  those  under  which 
the  British  Empirti  had  ris<'n  to  greatness  and  power.'d)  Accord- 
ingly, communications  were  soon  openetl  between  the  Impt^rial 
'lovernment  and  the  (Jovernnient  of  New  Siuth  Wales,  resjiecting 
tlie  terms  upon  which  larger   powers  of   self-government  shoiilil  be 


ii    \if' 


(1)  See  1  'espatch  of  Earl  Grey  to  Sir  Charles  Fitzroy,  date;!  aOth  Aug.,  1850. 
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1891  conceded  tt)  that  and  to  the  other  Australian  Colonies.     The  prin- 

,.-  ^~^,^,.„     cipal  term  claimed   by  New  South   Wales  was  assented  to  by  one 

V,  Secretary  of  State  for  the  Colonies,  and  was  "cordially  adopted  "  by 

Chdn  Tkeong  another  Secretary  of  State,  the  successor  in  office  of  tlie   Hrst.     It 

'  was  that,  in  return   for  a  civil  list  to   be  granted   by  the   co'ony  to 
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Her  Majesty,  the  administration  of  the  waste  lands  of  the  Crown, 
and  the  entire  management  of  all  its  rijvenues,  should  be  suricn 
[;5yiJ]  dered  to  th'i  Colonial  Legislature (1).  "The  same  concession 
on  the  same  terms  "  was  offered  by  the  Imperial  (iovernnient  u> 
Victoria  "with  no  hesitation  "'(2).  The  oiler  was  readily  accepted  by 
Victoria,  and  "  the  additional  powers  and  functions  "  thus  agreed 
upon  were  propo.sed  to  be  enacted  by  two  clauses  in  the  Ccmstirution 
Bill,  corresponding  with  sectj.  54  and  55  of  the  Constitutiun 
Acr.  By  the  first  of  these  clauses  it  •  provided  that  it  should 
be  lawful  for  the  Legislature  of  Yictoi  co  make  laws  for  regulatin,' 
the  sale,  letting,  disposal,  and  occupation  of  the  waste  lands  of  the 
Crown  within  the  colony,  and  of  all  mines  and  minerals  therein. 
By  the  second  clause  it  was  provided  that  all  the  consolidatud 
revenue  arising  from  taxes,  duties,  rates,  and  imposts  levied  by 
virtue  of  an  Act  of  the  Legislature,  and  from  the  disposal  of  the 
waste  lands  (jf  the  Crown  nutler  any  such  Act  made  in  pursuance 
of  the  authority  therein  containi'd,  should  be  subject  to  be  appin- 
priated  to  such  specitic  purposes  as  by  any  Act  of  the  Legialature 
should  be  piovided  in  that  beh.df.  It  was  beyond  the  power  m* 
the  Legislative  Council  to  pass,  or  of  the  Queen  to  assent  to,  a  Bill 
containing  either  of  these  clauses.  This  fact  was  known  to  tlu' 
Legislative  Council,  and  the  Bill  was  admitted  by  Mr.  Sfawell.  the 
Attorney-General,  to  be  one  beyond  its  ])ower  to  pass  (3).  It  w^s 
necessary  that  an  Imperial  Act  should  bo  passed  repealing  existinu 
laws  relating  to  the  waste  lands  of  the  Crown  before  the  Constitiitinn 
Bill  could  become  law.  This  was  done,  the  Imperial  (Jovernnient 
having  Jirsl  altered  some  of  the  o^her  ])rovisions  oi  the  Bill  relatii!,' 
to  the  reservation  of  and  a.s3ent  to  bills  by  thrt  Constitutinn 
Statute  18  tt  19  Vict.,  c.  55,  passed  on  IGth  .July,  1855,  by  which 
lier  Majesty  was  enabled  '  to  assent  to  the  Bill  as  amended  of  the 


rnt- 


(1)  Sue  Despatch  of  Sir  John 
Packingtvin  to  Sir  Charles  Fit/.roy, 
(hite(i  ir)t,h  December.  1852;  an<l 
Dfspatcb  (  f  the  Duke  of  >ewca8tle 
to  Sir  Char.'es  Kitzr'-y,  dat.  >1  ISth 
Jatmaiy,  1Si)'i. 

(2)  See  Deopatch  of  JSir  .lohn 
Packington    to     Lieutenant     \.u)\- 


ernor  La  Trolie,  c.'uted  15th  Decein 
ber,  1852. 

(3)  See  debate  in  the  Lf gi-hiV,ve 
Conncil  on  the  second  readii:^'  't 
the  new  ("onsiitution  Bill,  by  Ci''>'. 
H.  F.  WVhb,  as.istaiit  rh  Thuiid 
writer  to  the  Council,  pai<e  66. 
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Legis  ature  of  Victoria  to   establisii  a   constitution    in   luid  for  tin:  isyl 

Colony    of    Victoria."      The    Constitution    Act,    containing   tlie^o     xf,^~^^„ . 
new  powers  and  functions.  j.',avo  plenary  powers  of  st>lf-;,'overnnien'  y 

by  legislation    to  the    two    Houses  of  the   Victorian  Logi.'-lature.  ^I'l^'-'^' kkonc 

Tht!  increased  powers  of  the  Loyislature  under  the  Ac"  led  to   and  

necessitated  the  far  larger  change  introduced  Ity  the  same  Act.      Z?'''*'"'"'^"''. 

OOL  R r    Or 

into  the  systeni  of  government  in  Victoria  by  the  application  to  [301]      Victoiua. 
the  enlarged   functions  of  government  of   the  new   i)rinciplo  of  re-  , 


sponsibility. 

It  is  due  to  the  framers  of  t)io  Constitution  Act  that  we 
should  reiucunber  the  ditncultiesof  the  tisk  thoy  undertook.  That 
task  was  to  put  into  written  words  the  unwritten  law  of  the  English 
constitution.  The  English  consbitiition  coiisi'?ts,  as  regards  some  of 
its  functions  that  an-  in  constant  and  most  active  operation,  of  prac- 
tice established  by  long  us  >  and  pre  ■■.'donts  founded  on  princii)]o3 
that  are  in  many  instances  unsettled  .)r  disputed.  Of  the  ditliculty 
that  must  present  itself  to  a  draftsman's  mind  o7i  the  side  of  tho 
law  of  the  Legislatui-e  from  this  cause  the  theoretical  dispute  sKll 
existing  between  the  House  of  Commons  and  the  House  of  Lords  as 
np  the  right  of  control  of  t^)xation  and  tinances  is  a  striking  illustra- 
tion. A  different  and  an  additional  difficulty  would  present  itself 
in  the  attempt  to  give  legal  expression  to  the  actual  law  of  the 
English  constitution  with  respect  to  the  principles  of  government 
m  England.  Tho  English  constitution  does  not  recognise  an  exist- 
ing and  by  f.ar  the  most  j^oworful  factor  in  the  administration  l)y 
government  of  national  affairs.  The  Privy  Council  of  Her  Majesty 
is  the  only  advising  body  of  the  Crown  known  to  the  law.  The 
I'riino  Minister,  without  whose  authority  the  Privy  Council  cannot 
in  fact  be  convened,  is  not  a  person  known  to  tho  law.  The  Cabi- 
net or  Acting  Committee  (>f  the  Privy  Council  of  the  Sovereign  and 
rho  responsibility  of  that  body  to  Parliament  are  unrecognised 
facts.  Tho  frainers  of  tho  Constitution  Act  may  have  thought 
this  latter  difficulty  <piite  insurmountable.  They  adopted  the 
curious  and  very  hazardous  expedient  of  attempthig  to  enact  in  a 
written  law,  by  means  of  allusions  suggesting  inferences  rather  than 
by  express  enacting  words,  the  provisions  not  only  unwritten  but 
luirecojinised  by  English  law.  which  retrulate  and  determine  the 
fnrmation  and  action  and  the  conditions  of  existence  of  government 
in  England.  Thus  wo  fiml  in  the  Constitution  Act  that  mention 
is  frequently  made  of  tho  Executive  Council,  though  nothing  is  said 
about  its  constitution.  The  Cab'tict  is  not  once  mentioned.  The 
words  "  res])on8ible  offices  "  occur  nuce  m  a  Schedule  (Schedule  D. 
Part  7).     The  words   "  responsible  officers"  might  be  detecteil  in 
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[392]  the  marginal  notes,  but  we  are  b'.und  on  the  present  in- 
([uirj'  to  bandage  our  eyes  and  not  to  see  them.  The  object  o^ 
establishing  responsible  government,  which  \\c  might  expect  to  timl 
set  forth  in  the  preamble,  is  not  there  or  anywhere  stated.  The 
nature  of  responsible  government  is  nowhere  described.  'J  he  ox- 
tent  of  its  application  is  nowhefe  exj)res.sl}'  deciared.  That  it  was 
thii  intcjition  of  tlio  Legi^l;itive  <"', luncil  to  esriiVjlish  by  law  a  coiii- 
pleto  sy.stem  nf  responsible  governm  nt  a?  an  cbsential  organic  part 
of  the  se'f-governin'i  f>cheme  of  tlie  Victorian  constitution  is  a  fact 
about  which  an  historic  doubt  cannot  be  entertained.  Mr.  Stawell, 
the  Attorney-rJeneral  and  draftsman  of  the  l^ill,  addressing  the 
Legi.slative  Council  on  the  second  reading  ol'  the  I'ill,  said,  "  T  tiko 
it  in  he  iiresent  cr^se  that  the  main  principles  involved  in  this  Bill 
arc  .imply  these, — two  chambers  lioth  elective,  and  a  respimsihle 
government."  (1)  The  .'jystem  itself  has  ''Cen  in  full,  tliough  oh- 
structed,  o]>cration  in  Victoria  for  all  but  the  third  part  of  a  century. 
Nevertheless,  we  must  now  give  answer  to  tlu^  <juestion  demanded 
of  us,  and  say  whether  thnt  inteiit'ou  lias  been  expres.-ed  in  tlie 
Constitution  Act,  or  whether  the  national  life  and  hi.?tory  of  Vic- 
toria from  the  first  has  not  been  based  upon  an  illu-sion.  In  order 
to  answer  this  (juestion  we  must  examine  the  terms  of  the  Con- 
stitution Act  itself.  Powers  and  functions  of  various  kinds  are 
created  in  the  Odvernor  by  fifteen  sections  of  the  Act  (see  sects.  6. 
8,  28,  ;52,  31,  .IC),  .S7,  38,  48,  49,  hi,  .53,  r,7.  58,  and  fi9).  One  of 
these  powers  h  expressly  vested  in  the  Oovernor  alone,  namely, 
"the  appointment  of  the  othcers  iialle  to  retire  from  otiice  nu 
political  grounds"  (f-oct.  37).  The  officers  here  mentioned  are 
clearly  responsilde  officers  or  ministers.  The  means  by  wliich  tlu'ir 
responsibility  to  Parliament  is  secured  are  provided  for  in  sect.  IS. 
which  ro({uirc3  that  four  at  least  of  their  niunber  shall  be  members 
of  the  Councilor  Assemblj\  The  officers  filling  the  same  offices 
after  the  coming  of  the  Act  into  operation,  or  whose  offices  may  be 
abolished  under  the  p^iwer  given  to  the  (i(n'ernor  in  sect.  48,  are 
desci'ibed  in  Schedule  D,  Part  7,  as  "  persons  who  may  accept  re- 
sponsible olfices  and  retire  I'r  be  released  therefrom  on  political 
griiuuds."  These  provisions  most  plaiidy,  in  mj-  (-pinion,  thougli 
[C!>3]  indirectly,  give  ade<[uate  expression  to  an  intention  of  the 
Legislative  Council  that  the  principle  of  responsible  government 
should  be  established  by  law.  In  contrast  with  this  power  of  ap- 
pointment of  responsible   olhctrs  which    is  vested  in  the  Governor 


(1)  See  dtbate  on  tlie  second  read- 
injif  of  the  Now  Oopstitut'oii  Dill,  by 
Gto.  H,  r.   Wt'bb,   aK'ii^taiit  short- 


hand  writer  to  the  Conticil,  pages 
G8  AU'l  69. 
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"  hIi'Uu,'  all  ntlior   pf)\v,^r3  ami    fuiicti"ns  aru    vested  either  in  the 

"  ri.iViJiiior  "  or  in  the  "  (iovurnor  iuid  Ext.-cutive  Council  "    (sects. 

40,  51,  and  5^)),  ur  in  ''  the  rioveriiDr  with  the  ad\ice  of  the  Execu-  c. 

tive  Council  "  (sect.    1)7).     Tlio  i)rovisiona   in  these  iast-inentinnod  ^^^'^•'L'^*-''^^" 

1                       1           -IT-             ,         ,   ■               Toy. 
scction.s  iipjiOiir  to  ivp,  Jy  lu  cases  where,   ni  uluition  to  the   auvice,  

asaisraiice.  and  approval  of  the  ro.s]X)nsibl')  ministers,  the  nature  of      Si  i-kk.mk 

.1  i.      1  •        T  i^  -.1.1  •  1         ,  -1         ColKT    OK 

the  power  to  lie  exercised  soenis  to  require  that  that  exercise  .should      Viciokia. 
be  formally  recorded  or  jjii^dicly  anuounced.     There  is  no  indication         .  '~'~ 
ill  tae  .\ot  that  it  was  (.kviLjne'i  to  create  a  shilt'o  power  or  function  q  j_ 

in  the  (lovenior,  exce[>t  the  power  of  appoirxirtj;  his  minijter.s,  ns  a  

personal  powtn'  to  he  exercised  on  his  own  indi\idual  judgm'.iit  or 
discretion,  or  otherwise  tli m  in  accordance  with  tlie  advice  of  tlv  se 
whom  he  selects  to  advise  and  carry  into  act  and  oju'rarioii  the  con- 
stiaitional  exercise  of  the  [mwers  given  to  liim  hy  the  statute  law 
as  t'.ie  ai'puinti'i;  and  represt-utative  of  the  Crown.  The  Iiujicrial 
Governiiie.it  lias  m-ver,  I  bi^'lieve,  even  in  the  b(dde^t  of  i;.s  at- 
tempts to  interfere  illegalh'  with  the  Victorian  constitution^  .'•ug- 
;,'ested  tliat  tlin  (ioveriior  ouuht  tt.  exeici;ie  any  of  his  stiituiory 
powers  without  receiving  the  advice  of  Her  Majesty's  rioverniiient 
for  Victoria.  Ic  lias  ouly  asserted  for  itself  the  right  to  disregard 
that  advice,  and  to  order  the  tJoveriior,  as  its  olliccr,  to  act  in  di^- 
tituce  of  it(l).  I  think  that  the  rule  of  responsibility  ai)(. lies  to 
everyone  (if  to  any)  of  the  powers  of  the  Cr..\vn  created  by  statute 
i'l  rhe  i.'rown's  repiesentative,  the  (iovrriior,  and  that  none  of  tliem 
can  be  lawfully  exercised  exccjit  through  and  by  the  advice  or  ^\itil 
the  knowledge  .•uid  ai»pr(»val  of  the  responsible  ministers  apiH>ii>red 
by  the  (lovernor.  Wliat  are  those  powers:'  Seme  of  them  are 
iiiurely  foriu.il,  ami  their  exercise  and  the  ap]iroval  of  ministers 
would  ordinarily  be  a  matter  of  course  (see  sects.  S  and  '32).  Others 
are  of  a  very  dilfeieiit  nature.  Thus  tiie  appointment  to  juibiic 
otiices  (sect.  .'57),  including  the  general  control  of  the  public 
service,  is  a  power  not  only  of  the  highest  inii)ortancc  but  of  \eiy 
[3ii4]large  ^coj)e.  Again,  the  power  of  convening  and  pror  .guingPar- 
liament  and  of  dissolving  the  Legi.s!ative  Assembly  (sect.  26)  is  one 
of  laige  signilicaiice,  and  the  exercise  (.1  it,  undisturbed  by  anj- 
(.xte'T.al  inlluence,  l-y  the  ministers  wlmm  the  (iovernor  is  pleased 
to  retain  in  the  .-;er\  ice  of  the  <  rowii  as  his  advi.si  rs  is  a  matter  o. 
inomeiit  to  the  whole  community  as  well  as  to  jiolitical  parties,  and 
the  movements  of  opiinon  in  Parliament  Stcts.  07  and  oS  indi- 
cate, in  my  opinion,  more  clearly  than  all  the  others  the  intended 
scope  and  the  le:;al  and  actual  extent  of  the  principle  of  responsible 

(1)  S(^»  Dpspatch  of  tiiH  Duloi  of       Sutton,  Governor  of  Victoiii,  tiatt-d 
BuL-kir'jjIuun  to  t"ir  HerryMamurs       l.it  Jauunry,  ISGJ. 
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18111  govei'uiucnt    cstablisiiod    l)y    tht3    Con^iruti'.in    Act.       It  i.s  fimn 

the  powor.s  of  tlio  (>'r<nsu  ox[)iv.S'j  aiifl  iiocessurily  t(i  bu  iiii'  lied 
from  tho.se  soctinus,  as  ut'll  as  frum  thu  poword  of  control  oviir  the 
Chun^TeeoN(;  pui^jjc  servico,  grantuil  by  sect.  ?>7,  tliat  all  tlie  ordinar.  :.)sor»! 
functions  of  rosiMn.sibki  ^Mverninont  .spiing.  From  thoso  jioweiii 
tlio  lu^'al  oxistonc't^  and  the  ri<,'litful  exorci.se  of  thosso  functinn.s  may 
and,  in  myo[iinion.  must  bo  iiiforied.  It  has  been  .seen  tliat:he 
Legislature  obtained  by  the  Act  not  onlv  die  riyht  to  tlispo.so  by 
legiidation  of  the  wasti;  lands  of  the  Crown,  luit  also  the  contml, 
fertile  use  and  bonetir  of  the  people  of  Victoria  by  niean.s  of  c.])- 
propriations  for  spe^-ific  piirpos-es,  (.f  all  the  consolidatMl  revonii  s 
derived  from  that  and  aU  I'tlier  soiuces.  This  power  covers, 
directly  and  indirectly,  the  wliole  field  ot  parliamentary  action 
outside  the  field  of  geiieral  ley;isl;ition.  Sect.  57,  adoptii)'.;  a  rule  of 
the  House  of  Comm<ms  respecting'  its  f,'rants  of  moriey  for 
the  public  service,  pives  to  the  Crown,  in  the  person  nf 
the  Governor,  pcnvers  e([ually  extensive  in  their  field  of 
operation,  and  theoretically  even  i,n'oater,  than  those 
which  either  or  both  Houses  of  Parliament  can  claim  in  thenry 
over  tile  sources  and  the  application  of  the  public  revenues.  P>y 
this  section  the  Lej^islative  Assembly  is  prevented  from  making  a 
grant  of  the  s'naUest  amount  to  the  Crown  or  of  impf)sing  a  burden 
of  the  lightest  tax  on  the  subject  until  the  riovernor  by  mcs-^age 
recommends  the  Logislstiva  Assembly  to  do  it.  By  .sect.  58  the 
revenue  appropriated  by  an  Act  <  f  the  Legislature  is  prevented  from 
being  issued  and  applied  to  the  pur]ioses  to  which  it  has  been 
appropriated  until  a  warrant  under  the  hand  of  the  Ciovernoi 
authorizing  the  issue  has  been  directed  to  the  public  treasurer.  In 
both  oases,  in  the  sending  of  the  message  and  in  the  signing  of  the 
warrant,  the  Governor  is  guided  by  the  advice  of  his  responsible 
[305]  advisers.  These  express  powers  given  to  the  Ci'own  are  in 
theory  of  great  magnitude.  They  devolve  in  theory  and  in  fact 
upon  the  government  peculiar  and  most  important  functions.  The 
government  oi"  Victoria,  like  the  government  ofEnidand,  in  this 
way  bas  the  duly  cast  upf)n  it  of  determining  by  an  initial  and 
provisional  appropriation  to  what  purjjoses  the  public  revenues 
shall  be  applied,  by  what  taxes  they  shdl  be  raised  ov  increased,  and 
at  what  times  and  in  what  manner,  after  they  have  been  appropriated 
by  an  Act  of  the  Legislature,  they  shall  be  issued  and  applied.  In 
the  exercise  of  these  functions  the  government  of  Victoria,  like  the 
government  of  England,  has  to  consider  and  determine  Iteforehaiid 
what  provisions  must  be  made  and  what  nets  must  be  done  for  the 
proper   administration   of  law  and  the  prudent   conduct  of  public 
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atiivii's,  ;iad   gonorally  Uv   tho  iohoi.-,  the   ai'ciuiiy,  the   'Jivfrty,  ;uid  iy;)| 

the  wolffire  of  the  people.    We  violate  no  rule  of  h^iral  constriution,     ,,  ""^^ 
111  my  opinion,  m  holam^  that  tlie  Government  of  \  ictoria  possesses  j, 

1)V   virtue   of  the    Constitution    Act,   in    tlie   oMTcise  of    this  the  <"iiln  Tkbong 

most  i>roper  function  of  a  government  constituted  as  ours  is,  all  the  

powers  reasonably  necessary  for  the  proper  exercise  of  this  function.  ^i'phkmk 
The  rule  of  inteipretation  relied  on  by  the  plaintitl",  "expressio  Vkio^ia 
iiuius  est  exclusio  altcrias,"  is  of  limitL-d  ap[)li'.ati"n.  Tt  is  not  to  be 
applied  in  construing  any  iustruuuiit  wher-;  tho  ymeral  intention 
of  the  instrument  apjiears  to  fiul)id  its  a])plioation.  In  caH\s  wlu-ie 
it  is  pro[)erly  applied  it  docs  not  operate  to  exclude  powers  tliat 
imist  be  reasonal'ly  implied  from  the  very  words  of  the  instruimnt 
by  which  express  jiowers  ar.;  created.  (See  jior  Lord  Silborne  in 
Ilart.,n  v  7''/;/^./  (1),  and  J'ricr  v.  Gn'^it  }V,st.rn  lialhniy  Co.,  (2). 
The  common  law  rule,  "  <,)uaiido  lex  aliquid  conceilit,  ctuicedere 
vidotur  et  iliud  sine  quo  res  ij)sa  esse  non  potest,"  on  the  other 
hand,  is  a  rule  which  is  founded  on  iiccospity,  and  is  tlievet'ore  of 
universal  application.  It  is  limited  only  by  tlu-.  ijecess;ty  in  which 
it  has  its  orii^in.  This  rule  justifies  us,  in  niy  opinii'ii,  in  holding 
that  the  government  of  Victoria,  as  constitut'jd  by  the  Constitution 
Act,  [lossesses,  by  virtue  <  f  that  law,  the  power  to  advist;  the  doing 
by  the  rei)resentative  of  the  Crown  ot  any  act  which  it  would  be 
c  mpetPiit  for  the  Legis'a'.iire  of  Victoria  to  sanction,  and  which 
[oD*)]  ordinarily  is,  or  may  under  special  circumstancts  at  any  time 
becniiH,  rt'asonabl;  necessary  to  its  exi&teiico  as  a  l)ody  constituted 
by  law  or  (o  tho  jiroper  exercise  of  the  functions  which  it  is  in- 
teudt  d  to  vxecuto  :  8ee  Dntjlr  v.  Falconir  ('A)  \  Jinrfait,  \\  Tmi- 
lor  (4).  The  ques  i>n  whether  the  power  to  do  a  particular  act 
could  oriinarily  bo,  or  might  mider  special  circumstances  be- 
come, letisonably  necessary  fir  tho  government  to  possess  and 
exercise,  would,  1  think,  presenc  a  (juestion  of  law  to  be  deter- 
mined by  the  C(mrt.  The  (juestion  whether  the  p.wer  to  do 
such  act  is  in  fact  or  has  become  reasonab  y  necessaiy  to  exercise 
must  always  be  determined  by  Her  INIajesty'a  goveniment,  who  are 
responsible  not  to  this  Court,  but  to  rarliamont,  for  the  t  xercise  of 
the  j)ower  as  well  as  for  the  mode  in  which  it  has  been  exercised. 

I  will  sum  up  the  conclusions  in  wiiich  my  mind  abides  after  a 
careful  re-exam Ina'; ion  of  the  vitally  imporiant  (juestions  which 
have  been  bnaii/ht  under  our  notice  in  the  second  division  "f  this 
ciisiv  Av.d  1  \i-ill  first  acknowledge  that  the  Court  is  much  iii- 
di'bt  d  to    the  learned    cou  sel  on  both    sides,  wlio    hnve  argued  a 


(1)11  App.  Cai.,  197,  2j7. 
(2)lti  M.  &  W.,244. 


(3)  L.  R.  1  P.  C.,32S. 
(i)n  App.  Gas.  rJ7. 
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181I1  c«^«-'  fLill  of  ditliviult'C'S   and    involvud    in  ;,'iv!if    (>l)seurity  with   i[i>- 

,,  """'  tiii^uislied  ability,  and  have  ''ivoii  us  the   r-aul's  (jf  ilioir   verv  (a 

MUSGROVK  ■         ,        ,  ,  , 

V.  tuiisivc   JcL'ul    researclios.      I   am    of   opuuun.    tirst,  tliat   the   (."oii- 

Chl'n  Tkkon(;  stituti'iii     Act:,     as    anioiuUid     and     liuMted    l)v    the    Coiistitmini, 

Statute,  IS  the  only  source  and  oriudn  of  tliu    constitutional  ri^lits 

Sfi'HKMK       ,,f  self  ^ovornuient   of  thy   iH'ople    of    Victoria.      -i-iMindlv,    that   ;i 

COUUT  OK  .         .  1  r  ,  ' 

VicToiii.\.      coiistitu'ioii    or  coiu])Ieto    systt'iii    i  t    LCovorranent    ny    rcspnnsihlo 

^^.  . ,  advisors,  a^s  woU  as  a  comtitution  of  the  HouBes  of  Leifisla'nre,  wus 

C..T.  tnt>  UfSi;.'n  iiiLsent  t(j  the  nunds  of  the   f  atiiers  of  tiie  Constuntinr, 

Act,  and    that   tlia'  design    lias   found   ado^uato,  thou>^'h    o1)scui'e 

legal  e.\i)re3>ion  in  that  Act.  Thirdly,  that  the  two  bodies  create  i 
bv  the  Constitution  Act,  tlie  ( iovia-unieiit  and  'he  Parlianaiir 
of  Victoria,  have  l)een  invested  with  co-ordinato  and  i  iter-relarfil, 
but  distinct  functions,  and  aru  desiirned  en  the  snodel  of  tli.' 
fiovernuient  and  the  I'arlianient  .jt'(Jreat  Britain,  to  aid  each  other 
in  establishing  and  maintaining  plenary  right-*  of  self-govi  ri,nii.!ir 
in  internal  atl'airs  for  the  people  of  Victoria.  Fonrtldy,  ihat  tin- 
executive  government  if  Viet  ria,  consistiiig  ni  miuL^t.-rs  of  the 
Crown,  are  respons.lde  to  the  Parliament  of  Victoria  for  tiie  exeiciso 
of  all  the  f)owei's  vested  by  the  Cjnstitution  Act  in  the  (Jnv- 
[397]  ernor  as  the  representative  of  tlie  Crown  in  Victoria,  and  tluit 
they,  and  they  a'one,  have  the  right  to  inlUienii-,  guide,  and  contr'>l 
him  in  the  exercise  of  his  eonstitutiona;  powers  created  liy  the 
ConstituMou  Act.  Fifthly,  that  the  execut  \e  goveiinnent  of 
Victoria  possesses  and  exercises  necessary  tuui  ■  ion^.  uiider  iuiil  hy 
virtue  of  the  Constitution  Act.  similar  to  a;ii  c  t-cxtensive,  us 
regards  theintern;d  afl'airs  of  Victoria,  with  ihe  functions  po.^stss>(l 
and  exercised  by  the  Imperial  Goverinnenr,  with  regard  to  the 
internal  afl'airs  of  (ireat  I'ritain.  'sixthly,  that  'he  executive 
government  of  Victoria,  in  the  execution  of  the  .statut<iry  powers 
of  the  (lovernor  express  and  implied,  and  in  the  exercise  or  it.s 
own  fuujtions,  has  a  legal  right  and  <luty,  subjeC"  to  the  ap|)ri>v;il 
of  Parliament  and  so  far  as  may  lie  consistent  with  the  stat'ite  !.i\v 
and  the  provisions  of  tn  aties  l)indi!)g  the  Crown,  the  (Jovernni'riit. 
and  the  Legislature  of  Victoria,  to  clo  all  acts  and  to  niake  all  pre' 
vi-ions  that  can  be  necesHaiy,  and  that  are,  in  its  opinion,  necessary 
or  expedient  fov  the  reasonable  ai\.l  proper  administration  of  law 
and  the  conduct  of  public  atl'iirs,  and  for  the  security,  safety,  or 
welfare  of  the  people  of  Victoria. 

It  now  only  remains  t.i  consider  whether  Her  INIajesty's  govurn- 
nient  for  Victoria  had  the  legal  right  to  ttfuse  to  permit  the  p'.aintitl 
to  land  in  Victoria,  and  to  prevent  and  hinder  him  from  landing. 
In  the   view  1    take  of   the  Kgal   and   constitutio  lal    powers   and 


APPENDIX. 


505 


fiiiicti  1118  of  tho  responsible  iiiini.-5ter.s  fi  the  Crown  in  Victoria,  T  1891 

think  that  this  (iiiestioii  siiouUl  bo  answered  in  tho  athrniativo.  Tho     ,, 

1-11  •         •  1        .  11  Mus(;rovk 

riL,'lit  to   excluuo   alions  is  a  right    that    iiuist  l)0   consKlerfd   to    bo  i. 

inherent  in  tho  constituted  government  of  every  independent  State,  Chun  TKEONti 

and  also.  I  think,  in  that  of  a  (Hiasi-indopendent  State  like  Victoria,  — _ 

Tho  exercise  of  tliis  riglit  is  not  forb'ddcn  to  ua  bv  aiu'  nilo  if  in-      ^''pukme 

.1  .r   •  111  1  1       •  1        1  (-OfKT    Ol' 

teniational  law.      If  it  wore,  it  would   nave  to  be  adniiUed    that  an      Vktokia. 

act  in  contravention  of  such  a  rule,  and  constitutiii;'  a  cause  of  war  ,,.   .  ~     ^, 

,  c,  /.  , ,  r,  •     •  1         .7-1  1      .  lliginbotliaiii, 

between  tlio  parent  State  of  (>ieat  liritain  and  another  mdeiieiident  c  .j 

State,  would  bo  an  act    beyond   the  iiowrs   of  tho    Ooveriinu'iit  of  

tliis  or  any  <'tlier  depot. doncy  of  tlie  British  Crown.  It  is  not 
ullcijed  in  tlio  pleadings  in  thi-i  case,  lor  has  it  been  sutruostod  in 
firL,'ument,  that  the  exercise  of  the  riudit  to  ( xcbide  Chinese  alioiiS 
is  a  violation  of  the  proviHions  of  any  of  the  treaties  exist iii'4  be- 
t^\L'ou  Great  Britain  aid  China.  Tt  has  been  ccmtended,  but  in 
my  opinion  unsuccessfully,  that  the  excUiaioii  of  the  plaintill"  from 
[39K]  Victoria  by  the  act  of  Her  Majesty's  riovernment  is  a  violation 
of  a  statutory  contract  ri;,dit  of  the  piaintilV  <^iven  to  him  by  the 
provisions  of  the  Chinese  Iinmi;^rar.ts  Statute,  ISO",  and  the 
Chinese  Act,  1881.  I  have  had  the  advantage  of  reading  the 
judgment  of  my  brother  Kerferd.  I  concur  with  the  views  ho 
entertains  upon  this  part  of  the  case,  and  I  desire,  with  his  ji  r- 
niission,  to  adopt  his  reasons  as  a  porti(jii  of  inj'  own  judgment.  It 
apjjcars  to  me  to  be  beyond  doubt  that  tho  exorcise  by  the  govern- 
ment of  Vict  'ria  of  the  ri^ht  to  exclude  aliens  is  an  act  that  may  1)0 
necessary  to  be  done  in  a  variety  of  jiossible  cases  by  the  govern- 
ment of  Victoria  for  the  security,  safotj',  peace,  or  welfare  -jf 
the  people  of  Victoria.  Tho  facts  disclosed  in  this  cise,  nnd  the 
further  fact  of  the  proxiinitj'  of  Victoria  to  the  French  convict 
settlement  of  New  Caledonia,  su<_'gest  that  it  is  highly  probable 
that  it  may  be  necessary,  in  the  existing  circumstances  of  the 
present  day,  to  exercise  this  powtr  in  Victoria  at  any  moment.  The 
proof  of  tho  existence  of  a  legal  right  to  dothe  act  complained  of 
hy  the  phintift'  is  completed,  in  my  opinion,  l)y  the  allegation  that 
Her  Majesty's  ("fovennnent  for  Victoiia,  in  the  discharge  of  its 
constitutional  function — a  function,  I  will  repeat,  the  exercise  of 
which  this  Court  has  no  jurisdiction  to  review  (jr  to  (juostion — did 
in  fact  form  tho  opinion  and  determination  that  it  was  neces.sary 
for  the  public  peace  that  no  further  Chinee,  other  than  British 
subjects,  should  be  permitted  to  land  in  Victoria. 

My  decision  is  in  favour  of  the  defendant  up(;n  the  (luestions  of 
law  raised  on  tho  pleadings,  which  constitute,  in  my  oi)inion,  a  good 
defence   to   this  action   on  the   merits,  and   I  am   consequently  of 
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1891  opinion  that   jutli^'iiient    in    tlio  action  ought  to   be  entered   for  tlio 

,,  ""-^  defendant  with  costs  to  he  taxed.     I  have  the  nii'-furtuiK!,  my  sense 

„.  of  which   I   could   not  ado'iuutoly  exjireHs  in    wtmls,    to   fliliei'  m 

Chin  Tkkoncj  opinion  as  to  a  part  of   this  case  from  the   niajoriry  of    my  hmther 

■         judijes.     The  decision  of  the  full  court  is  in  favour  of  the  plaintiff", 
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and  judgment  will  accordingly  he  entered  for  the  jilaiiitin",  with 
dania^'es,  if  any,  to  bo  assessed,  arid  costs  to  be  taxed,  as  iirnviiled 
in  Mie  order. 

Kkkfkiu),  J.  :  — 

This  was  an  action  brou.'ht  by  Chun  Teeong  Toy,  an  alion  ('liiiii'.-4e' 
against  A.  \\'.  Musgrove,  Culh  ctor  of  Customs.  The  t-tiiteiueiit  ( f 
claim  is  as  follows  : — 

"1.  The  defendant  is,  and  was  at  all  times  material  to  tliis 
action,  Collector  <jf  Cus'oms  within  tlio  meaning  of  'The  Chiiie-e 
Act,  1881.' 

"2.  The  plaiutid'  was  an  innnigrani  arriving  from  parts  beyond 
Victoria  witliin  the  meaning  of  'The  C^hinoso  Immigrants  Statute, 
1865,'  find  'The  Chinese  Act,  1881.' 

"3.  The  j)laintitf,  on  or  about  the  27th  day  of  April,  arrived  in 
Hobson's  I'ay  from  parts  beyond  Victoria,  on  "iHtard  tlic  fhip 
'  Afghan,'  the  said  ship  being  a  British  ship,  and  one  George  Rny 
was  the  master  t>f  the  said  ship  within  the  meaning  of  •  The  Ciiitiese 
Act,  1881.' 

"4.  Tiio  said  master,  George  Roy,  offered  to  pay,  and  wss  always 
ready  and  willing  to  [lay,  to  the  defendant  as  such  collector  as 
aforesaid,  in  respect  of  the  plaintiff,  the  sum  of  10^,  as  provided 
in  section  3  of  '  The  Chinoso  Act,  1881 ,'  yet  the  defendant  refused 
to  allow  the  plaintitF  to  land  in  Victoria,  and  hindered  and  jjie- 
vented  the  plaintiff  from  landing  in  Victoria,  and  altogethtr 
refused  and  declined  to  receive  the  said  sum  of  10?. 

"  The  plaintiff  claims  1  OOOL" 

The  defendant  in  answer  pleads  several  pleas,  the  fourth  of 
which  only  is  material  in  the  consideration  of  these  proceedings, 
and  is  as  follows  : — 

"  The  plaintiff  was  at  the  time  of  the  committing  of  the  griev- 
ances in  the  statement  of  claim  mentioned  a  subject  of  the 
Emj>eror  of  China,  and  owed  allegiance  to  him,  and  was  net  a 
British  subject,  and  that,  whilst  the  several  Acts  of  Parliament  of 
Victftria  mentioned  and  referred  to  in  the  second  paragraph  of  the 
statement  of  claim  were  in  full  force  and  unrepealed,  the  plaintiff 
was  a  Chinese  immigrant  within  the  meaning  of  the  said  statutes, 
and  as  such   immigrant  had   arrived  in  the   port  of  Melbourne  in  a 
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certain  Britisli    vessel  called  tlio    Af'iJi<iii,  of    1,439   tons   inoaaure-          is'.d 
meiit,  which  said    vessel  had  so  arrived  in  the   .said  t)i)rt    with  2»J8    ,,    ~-~' 
Chinese  uuniigrants  on  board,  bem^  1:04  nn>ro   I  lunose  luiMiii^rants            ,._ 
tiian  under  the  Haid   Htatutos  such  vessel    (nuld  lawfull}-   brini;  into  Chin  Tlkonc 
the  said  jx^rt  <>f  Melbourne.     And  the   defendant  further  says  that  


he  had  mceived  iuatnictions,  provinus  to  the  arrival  of  the  said 
ship,  frnm  the  Commissioner  of  Trade  and  Customs,  as  ht-in:^  the 
rosponsiVde  minister  of  the  Crown  for  the  iJohmy  uf  Victuria 
charj^ed  and  instructed  with  the  administration  of  the  laws  of  the 
[400]  said  cohmy  relatini^  to  the  customs  and  immii^ratidii,  that 
there  was  an  apprehension  on  the  part  of  Her  Majesty's  tjovern- 
iiient  for  the  said  colony  that  a  hvrj^'e  inllux  of  Ciiinese  into  the 
said  c 'lony  was  imminent,  and  that  in  the  opinion  of  tho  said 
minister  and  of  the  said  government  such  influx  W(tuld  be  a  danger 
and  menace  to  the  said  colony,  and  to  the  pul>Iic  peace  tlutreof, 
and  to  Her  Majesty's  subjects  residing  therein,  and  would  1)0  in  a 
high  degree  detrimental  to  their  interests,  and  that  in  the  opinion 
of  the  said  minister  of  Her  Majesty's  government  it  was  for  the 
adv^intage  of  the  said  subjects  so  residing  in  the  said  colony  that 
such  influx  should  bo  prevented,  and  no  further  Chinese  other 
than  such  as  are  British  subjects  should  be  allowed  to  enter  the  said 
colony,  and  that  the  said  minister  and  Her  Majesty's  government  had 
determined  to  refuse  to  permit  any  Chinese  other  than  such  as  wen- 
British  subjects  to  land  or  enter  the  said  ccdony,  and  such  instruc- 
tions, opinions,  and  determination  had  been,  before  the  committing 
rif  the  said  grievances,  by  the  said  minister  and  government  com- 
municated to  the  defendant  ;  wherefore  the  defendant,  in  obedience 
to  such  instructions  and  determination,  as  such  officer  <tf  Her 
Majesty's  Customs  as  herein-beforo  mentioned,  l>y  command  of  our 
Lady  the  Queen,  refused  to  permit  the  plaintiff  to  land  in  tlu;  said 
colony  of  Victoria,  and  hindered  and  prevented  liim  from  so  land- 
ing, and  wholly  declined  and  refused  to  receive  the  said  suiuof  lOl. 
mentioned  in  the  fourth  paragraph  of  the  statement  of  claim.  And 
tlie  defendant  further  says  that  his  said  acts  in  bo  wholly  refusing 
to  permit  the  said  plaintill"  to  land  in  Victoria,  and  in  so  liindering 
and  preventing  him  from  landing  and  in  refusing  to  receive  the 
said  sum  of  lOi.  as  aforesaid,  were  by  him  subHei|Uontly  rejiorted 
and  communicated  to  Her  Majesty's  said  responsible  minister,  ar.d 
were  by  him  and  V)y  Her  Majesty's  said  government  ratitied  and 
approved  of  as  being  acts  of  state  policy."  The  plaintilF,  under  the 
liiovisiona  of  Order  XXV.,  r.  2  of  the  dudicature  Act,  objects  that 
[aragraph  4  is  no  defence,  as  even  Her  Majesty's  said  minister  or 
said  (fovernment  could  not  legally  prevent  the  plaintitf  from  land- 


•MTItKMK 
CofhT    OF 

\'n'r"i:iA. 
Kert-Ml,  .J. 


i 


IM       t 


H 


« 


mWf 


-—■iry; 


oO« 


AI'l'ENDIX. 


1891 

MCHOKOVK 


SlI'UKMK 

f'orur  CI" 
V'uroKiA. 

Kerftr  I.  .f. 


intf.     Till!  Hliort  mu'slion  wo  linvo  td  cnnxi  lor  is  whotla-r  i»ni";i..'rHj)h 
4  of  the  flofi'iico  is  ;in  ;in.>uvt'r  t<i  tlic  jiIaintitrH  (.•'uini.     Piira','r;i|ih  4 
may  ''u  fotiv  nioiitly  tliviiicd  into  two  purts,  I'acli  of  whioh  rr»i«c»  a 
Chin  TKKosii  [401]  sopaiiiti.!  clcfuiice  -tlin  tirst  piiitdoiiliii^'  wifli  the  statute  law  on 

'  our  •'tiitutc  liooks  rulutiiii,'  to  the  Cliiiiuac,  and  tito  8eco.:«l  |i;irt  in- 

volviiii^  thi)  courti'li-ration  of  tl.e  (•on.s'itutiorial  |io\Vfrs  co'iferrt' I  n]>- 
mi  tilt!  tiovoriniiuiit  of  Victoria.  I.>e!iliii;4  tir.'*t  with  the  statiitaide 
provi>ioii8  rohitin:^  to  the  Cliiiiese,  it  wan  (uliniiteil  f«ir  the  purp  s  « 
of  tile  argument  tha^  the  iDa.slcr  <  f  thi'  iJritish  shiji  Atlili'inhr>>i\\:ht 
2t>H  (Jliineso  to  tlie  oohiiiy,  tli.u  tliat  nuuiher  was  in  excess  ..f  the 
tonnai^o  allowanco  under  .-.cct.  2  of  tlie  (.^niiieso  Act  I8.s|,  Nn. 
7-:{.  and  also  that  the  uiaHt'>r  feiulered  on  hohalf  of  t'i»>  plaintitltu 
the  defendant,  as  Ctdlector  of  Cuatoma,  the  sum  of  U)l.  for  ea-.h  aiil 
every  of  8uc;i  2(i8  Chinese,  allei,'ed  to  ho  payatjie  under  the  pr.>\i- 
sions  of  sect.  3  of  the  said  recited  Act,  wliich  the  .said  defendaii: 
refused  to  accept  under  the  oircuni=)tauce8  uientioiiv-d  in  he  ji!..a. 
The  plaintitl' complained  that  ho  sullered  wronu  in  heiny  depri.cd 
of  his  statutory  rij^ht,  as  he  said,  of  being  allowed  to  land  in  Vic- 
toria on  payment  of  the  1(K. ,  and  therefore  claimed  damages.  It 
was  contended  for  the  plaintilVthat  he  could  not  he  said  to  be  iiU"_'ally 
in  the  territory  when  he  was  willing  to  pay  the  10/.  ;  that  the  ia.v 
as  to  tin  uund)er  of  Chinese  that  were  allowed  to  come  in  in  aii\ 
vessel  only  affected  the  master  of  the  vessel  ;  that  no  matter  how 
the  plaintilT  got  here,  when  ho  was  ready  to  pay  the  poll  tax  it 
ou^ht  to  have  been  acce|)tod  ;  and  linally,  that  the  Chinese  Act 
1881  did  not  prohibit  tand  say  'hat  Chinamen  shall  not  come  iiitj 
the  colony  in  greater  numbers  than  one  for  every  hundred  toiis  <<i 
the  ships's  regis'.er,  but  that  if  a  shi})  came  into  the  colony  with  h 
greater  number  than  was  therein  8[)fciried,  the  captain  renderei 
him-self  liable  to  a  penalty.  It  was  further  contended,  on  behalf  > if 
the  plaintifl",  that  sect.  3,  which  i)rovides,  ''  Before  any  imniiuriiit 
arriving  from  parts  beyond  Victoria  shall  be  permitted  to  land  frmu 
any  vessel  at  any  jtort  or  jdace  in  Victoria,  and  before  making  any 
entry  at  the  customs,  the  master  of  the  vessel  by  which  such  iniiiii- 
grant  shall  so  arrive  shall  pay  to  the  Collectf>r  or  other  princijwl 
officer  of  customs  the  sum  of  lOL  for  even'  sucl  ^ligrant."  iVc, 

gave  to  every  Chinese  who  thought  '  to  come  to  this  countr\' 
a  right  to  land  uj)on  pay:''.-nt  am  of  lOi      The  answer  tu 

thi.s  part  of  the  case  is,  in  my  op  ,  to  be  f(iund     n  the  proper 

construction  to  be  placed  upon  the  Chinese  Act,  1881,  No, 
723,  which  appears  in  our  statutes  under  lie  heading  of  'Chinese 
[4(>2]  Immigration  Restriction."  If  sect.  3  could  be  taken  by  it="!f 
and  consitrued  as  a  separate  legidative  enactment  dejiling  with      e 
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iiivuin8t.iiu'i.ti  iiiulor  uhicli  tlio  Chinese  shoiiM  i>e  periiiitrt-d  to  laud           iMill 
in  Vii'tciiTt,   tlit'io  uiii,'ht  lio  soino  foice  in  the  ciiteiition  <if  the     m    '~'~' 
U'liviK'tl  (Hiinsul  toy  the  plHiiitiff  that  he  ha<l  a  ricrht  tr»  land  iipon             r. 
satisfying  tliL'  ciiinUtii'ii!*  <tf  lhnt  Bectiim.     I  wouiil  aay  that  the  Act  ^  "'•'J  Tkkonc; 
nuist  111-  constriUHl  a^  u  wfiulo.  the  same  as  anv  other  written  instru-  '■ 


iiii'ir    wi.iiM  1)0.   ami   that   ui-  must  ^.Hcc"rtaiIl  fnmi  its  itruvision.-, 
wliat  \\,iH  ilu-  iiitiiiti  fii  of  tlv  Lei,'i>lature  in  ]>ZBMUi  it.     Tlie  imt- 
visiuns  of  tho  (Jhitiestj  Act,   l^«Ml,    which  is  t««   l»»j  rtiiJ   and   cin- 
s'liud  with  thi!  CliiiU'S"  Inniii'_'iaiits  Statute,    lS<v»,  will,  I  think. 
sIu'W  tliiu   it  was   the   d(sl;;n  <>f    tiin    Leiii>l:itijre   to   iii)|vjiit!   such 
rci«tvii-ti  Ills  upiiu    Chinese  coniin'.^  int'i   Victoria  l»y  st-a  at   to  jm.-- 
\\\\t  t!iu  i)oH.sil)ility  of  thuir  coniin:,'  in  Iar_'e  numkcTS  at  any  one 
ti  110.  iiiid  to  ti;'uvL'nn  wha  nii'^ht  l»e  calit-d  a   "Cfcniese  iuiaii<^ra- 
tiou.  '    liy   iiMtrictinjt   tlic   niinihcr  of  i'liincHc  that  can  cnie  in  any 
vissol  t  »  fitteh  an  insi*,'!!  licant  nunitteras  i.<t  to  maku  it  worth  thu 
while  if  any  vessel  carryinjj:  passun^'trs  only  to  Jtidij  rheiu.     JSect. 
•J  [iKiMih'i,    "If  any   vessel  having  en  I>oarJ  a  jriea'er  number  of 
;ii.iniL(f.inifi  (within  the  nieinin'4  of  the  Act   No.    -.yj)  th;Hi  in   the 
jimjioition  of  one  such   inuniu'iant  to  every  hundred  tonn  lif  the 
t'lnnago  of  such  vessel  thall  arrive  at  any  time  in  any  j  ort  in  Vie- 
; 'li  I,  tile  owner,  uiiisrci  it  chiit'rer  of  such  ve»,sel  phall  by  liatjle. 
",i  conviction,  to  a   [.enalty  of  100^  for  each  immi-.'rant  so  carried 
in  excess  of  the   foregoini,'   limitation."     Sect.   8  provides.  "  Anv 
vessel  on  board  which   iunnigiants  shall   be  tr:in»hipped   from  an 
otlier  vessel  shall  be  bnught  to  ai.y  port  or  place  in  this  colon}'  shall 
tie  deeaied  to  be  a  vessel  bringing  immigrants  into  the  said  colony 
fr  hi  ]i,irt8  beyond  the  said  colony,  and  shall  be  subject  to  all  the 
rti(uireiaeuts  and    provisions   of   this   Act,  and  all  immitrtants  so 
tiiinshipped  and  brought  to  such  port  or  place  shall  be  deemed  to 
lie  immigrants  arriving  from  parts  beyond  Victona."     Sect.  8  was 
tvileiitly  framed  l)y  the  Legislature  with  the  intention  of  ;,'iiarding 
a^'^iinst   any  evasion  of  sect.   2   being  attempted   by   irans'iipping 
t'iiinese  passengers   in  Aust  laliaii   waters,   because  the  vessel   into 
which  thi'y  are  so  transhipped  is  to  be  dtiemed  a  vessel  bringing 
immigrants  into  the  said  colony  from  parts  bc\-ond  the  .said  colony 
[-lUiil  and  is  to  be  subject  to  all  the  reiiuiremeiits  and  jirovisions  of 
the  Act.     Sects,  o,  (>,  and  7  ni.ty  be  looketl  at  a.*  also  shewing  than 
the  Legislature  intended  that  the  stringent  provisions  of  the  Act 
shMiild  not  be  evaded,  and,  thertfure,  made  provision  by  thei»e  sec- 
tiii-is  for  exemptions  in  ctr!;iiu  eases.      For  example,  Chinese  who 
ar '  l'riti-<!i  subjects  are  exempted,  Chinese  ofHcials accredited  to  the 
cii^my  by  the  government  of  China  are  exempted.     The  crew  of 
:iiiy  Cliinese  vessel  are  permitted  to  go  on  shore  in  performance  of 
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1891  their  duties  in  cnneotioM  witli  sucli  sussol,  but  if  nue  nf  tlieiu  \vi>n' 

'"'"^  to  1,'u  on  f-Iiuru  except  in  iKMfnniwiueo  of  such  tlutied,  lie  woulil  lie 

t,.  IiJilne  to  ;i  peii.'ilty  of  20(.      it  is  iv.i  oidinivry  rule  if  ccnistructupii 

Chln'  Tkkomj  that  "  if  authority  is  L;iven  exjueHsIy,  thou<^h  by  iitHrnu.'ive  \vi'id>, 

'  upon  ;i  defined  condition,  the  exinvsaion  of  tliat  cii'lition  exchidi'.s 
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the  doin'4  •>f  t'.e  net  ;iuthorixA'd  umler  otl.^i-  circuniataiiers  thiiu 
those  deli  lied,  expressio  unius  e.st  exchiso  alteiius.  " — I'er  W'illes.l. 
See  Xmih  St<iff'i>r<l  Stud  (<>.  v.  IWtnl  (1\  and  Hrooiu's  Lc-il 
Maxima,  ;")th  edit,  (i.'/.^.  1  would  say  that  the  proper  ciinstruotidii 
to  be  placed  up.-n  the  Chinese  statutes  is  ihatChiiie.se  ci'itiiiiu'  iiif.i 
this  ciuntry  must  come  in  the  manner  preseiibed  by  the  st  ituti.-:, 
and  that  everythini^  in  reajioct  of  which  a  i)enalty  is  iinp.sid  l\v 
statute  must  be  taken  to  be  a  tliiii;4  forbiildeii,  thoui,'h  it  i.s  imt  ix- 
jiressly  pri'hil)ited  by  tlie  statute.  If  the  Chinise  do  n"t  come  in 
to  Victoria  in  the  wiy  preaci  i))i'd,  they  aie  iirohibited  fn  ;ii  c  .ni;.;; 
lieie  by  the  Act.  A  i^ocd  deil  of  jiri^nuiieiit  rtii.s  addrewsed  ti>  tlu  ci  urt 
'hat  it  would  be  jiLicint,' a  harsh  constru 'tioii  upon  the  statutes  tn 
make  the  immi.,'rai.ts  liable  f^r  the  iiiiae  nduct  of  the  Piaster  in 
V>iiiii,'iiii,'  them  lieiv.  The  niastm-  of  the  sliii»  is  co'istinued  V\ 
the  Chiiie-e  Act,  ISSI,  sect  '.),  the  a<,'ent  of  the  iiiiiui'jrants  tn 
pay  the  poll  tax,  and,  what  is  very  siu'iiitirant  with  reference  to 
these  proceedinijs,  lie  must  do  this  "  hel'ore  uialiiiiL,' :iny  e  tiv  ;it 
the  customs. '■  'his  provisi..ii  would  imlicite  that  ir.  x\ast}ie  in:  i;- 
tion  of  the  Legislature  that  Mu'  master  of  the  ship  slu-nld  be  nut  at 
the  threshold,  and  if  he  could  not  satisfy  the  customs  authoiitics 
that  he  had  coinjdied  with  tlu'  pruvisii.ns  of  th-  ''liinc^i-  Act, 
ISSl,  he  should  rii't  be  permitted  to  niti  r  lii.s  ship  as  bein;^  in  pi 
It  will  be  found  that  this  provision  tits  in  wih  the  Customs  .\ 
j404j  If^.S.'),  aetts.  6(iand71,  ri'(|iiirin;4  the  iiiait.-v  of  every  sliiip 
report  his  vessel  in  port.  Hotli  Acts  ensure  that  the  cii.s,..nis 
authorities  sh;dl  be  informed  uf  tho  condition  of  the  ship  bifiiv.-lii' 
is  allowed  to  use  the  port  for  lamliiu'  her  passen<j;ers  and  caiu". 
Can  the '"hinese  inuniixraiits  dissever  themselves  from  the  iiia.'<Ni 
of  the  i.liij)  so  as  to  be  aide  to  disavow  Irs  fraudulent  aet-^,  and  Vi" 
take  the  benetit  of  those  acts  in  biinyin;,'  them  here  >  The  mastci, 
in  biin^'in!^  the  pissenyers  hero,  comes  in  their  service  to  land  tlum 
iiere,  and  he  does  so  confessedly  on  the  facts  in  this  ca-<e  in  fiaal 
♦  of  the  Chinese  Act,  1881.  1  am  not  aware  of  any  authority  nr 
the  proposition  that  a  jierson  may  take  the  benefit  of  a  fraudiili'ii' 
net  committed  in  his  service,  oven  although  it  be  without  his  kiinw 
ledi^e  nrhis  authority.  Inthecaseof  ashipruiinini,'a  blockade  '.vlicn 
the  owners  of  cargo  were  entirely  iniocent,  and  had  no  kiiowleiiu'e 
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iif  tlio  iutentiuii  of  the  iiiastor  to  run  tlu;  risk,  it  was  held  that  tho  is;»l 

owners  of  the  vixr^'o  wore  (.•oncknlftl  l)y  tlu;  ilk'i'al  act  of  tho  uiastor,      ,, 

!iltnou<ih  it  iaii,'ht   be  done  contrary  ti>  tlieir  wislios,  and  witliout  ,, 

tlu'ir  iiri\  itv,   yet  as  it  was  done  in  the  service  <>f  the  caryo,  the  Chun  Tkeoni; 

Toy. 
uwiiors  (if  tiu'  ear<^o  onuld  not  claim  to  hx  exempt  from  tho  illoi^al 

iicr  of  tlio  master  of  tho  ship:  i^oa  I'>aUa::i  v.  Jiijih')  (1).  (';ir- 
riL'is  of  |)a.ssoni,'ors  staml,  no  doubt,  on  a  ditlerent  f'ootinj.^  from 
carriers  of  aoo  Is  as  to  their  ritjhts  under  their  respective  contracts, 
hut  tho  !oi,'al  princit'li;  that  a  man  cannot  take  advantaije  (»f  a  fraud 
ciiiumittod  in  his  service  would  apply  in  hoth  cases,  "  The  principle 
of  [tublic  policy  is  this,  ox  dolo  malo  non  oritur  actio,  no  court  will 
lend  its  aid  to  a  man  who  founds  his  cause  of  action  ujton  an  iu) 
moral  or  an  illegal  act.  If,  from  the  plaintilfs  own  stati:;  or 
otherwise,  the  cans.)  of  action  appear  to  arise  ex  tur])i  causa,  or  the 
rahsijiossion  of  a  positive  law  of  this  country,  there  the  court  says 
lie  has  no  riyht  to  l>e  assisted  :"  Broom's  Lo'^al  maxims,  pa'40  7.'>'.>, 
'tth  ed.  Frauil  vitiates  everything;.  In  Fu.strr  v.  MnrLinnnn  (2) 
which  was  an  act  ion  on  a  bill  of  exchange,  the  plaintifl"  was  the  en- 
dorsee and  the  holder  lor  value  lioforo  maturity,  and  without  notice 
of  aiiy  fraud.  On  the  tindini;-  of  the  jury  that  the  bill  of  exchaiiLje 
had  been  obtained  from  the  <lefendaiit  by  fraud,  tlie  plaintitl'. 
tlnMii^'h  perfoctly  innocent,  could  not  recover.  The  plaintitrfcunds 
[4115 1  'lis  claim  ujxin  the  fact  that  h"  is  here  already  and  is  williiiL,'  to 
pa>  'lis  10'.,  and  he  says  it  is  immaterial  that  he  was  bmu^dit.  here  liy 
the  fraudulent  act  of  the  master  of  tho  shij).  I  am  of  opinion  tli.it 
he  caiuiot  succeed.  I  should  have  been  content  to  rest  iny  juili,'- 
lueiit  on  the  lirst  [)art  of  ihe  '"ourth  plea,  and  .say  that  the  intention 
of  the  LoLfisiaturo  in  passinit  tho  .-tututcs  was  to  prohil)it  the 
Cliinese  from  coiuiiij,'  into  ^'•(.!,oria  except  in  the  maniu'r  prescribed 
by  the  Act,  and  that  the  fraudulent  act  of  the  master  of  tho  A ''s^lian, 
ill  l)rini,'ini,' Cliinose  into  the  port  of  Melbourne  otherwise  than  in 
the  way  provided  fur  by  the  .\ct,  would  i,dve  no  rii,dit  of  ;iction  to 
any  C'hin.'.so  on  board  the  sl;ip  on  the  Ljround  tliat  he  was  not  per- 
mitted to  land.  But  it  is  possible  that  the  jud'^ment  of  thi-!  (''Hiit 
may  not  be  accepted  by  the  parti<;s.  I,  thoiefore,  felt  it  to  Ix-  my 
duty  to  ex|U'ess  an  o])inion  on  the  other  lirauch  of  this  cise.  Ii 
was  stated  by  tho  learu'd  counsel  for  the  plaintitl"  that  in  dealing' 
witli  ihis  case  they  wore  treatliiii^  on  what  was  an  unknown  patii  to 
luo.st  of  them.  I  am  not  aw.are  of  any  decided  cases  ujion  the 
[lowers  conferred  under  the  system  of  responsible  government 
(granted    to    the    Bolf-i^'overning  colonies,  saving  tlume   of    IHU    v. 
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Miiyj'lni  {\)  and  ruijliii' \\  Hni-ton    (2).      Tin;   piocisf;  t|Uestion  iinw 
under  consideration,  however,  did  not  ari.se  in  those  ea.se.'*,  and,  hh 
far  as   I    have   lieen  enableii  to  si-aich,  tlicre  is  no  judieial  decisiun 
'  on  the  points  raised  by  the  seeond  part  <if  the   fourth   plea.     Tlif 
opinions    of   hnrned    text     writeis     were    cited    liiuinj,'    tlie   able 
ar^-unients  of  counsel  on  both  sides,  but  1  would  say  that   tlie  ».-x- 
tracts  we  were  favoured  with,  valualde  and  wei;,dity  as  they  are,  do 
not  assist  us  very  npich  in  arr ivin;,' at  a  conehision  u]m.ii  the  i.-suu 
wo  have  to  determine,  namely     What  aie  the  constitutional  jKjWeri- 
conferred  upon  the  ;,'overnnient  of  Victoria  i     Tlie  second   part  nt 
the  fourth  plea  briefly  sots  up,  ns  an  answer  to  the  ]i'aintitrs  cl.tim, 
that  the  act  of  the  defendant  in  pr.hibilin'4  th';  iilaintili' from  Ian.':- 
iiii;   was   an   act  "f  >tate,    tlonu   by  hiiii  under  the    autlif)rity  .if  ;t 
responsible  ininistei'of  the  Crown  for  the(!.>!ony  of  Victoria.     Ami 
the  defendant  fuitiier  .'•ays.  that  his  said  acts  in  so  refusing  to  pur- 
iiiit  the  said  plaintiit'to  land  in  Victoria  were,  by   the  said  j,'o\erii- 
nient,   ratilied  and  app ovid  of  as  bciiiLf  acts  of  state  policy.     1 
[4o(i|  understand   that  it    i-i  the  suitstance  lu  this  ji'ea  and  not  tix- 
technical  for:a  oi  it  (which  ni.i}^  be  amended)  that  we  have  to  con- 
sider.    The  Crown,  during  the  argument,  relied  upon  the  plea  bu- 
ing  ju.stitied.  on  the  gror.nd  that  it  w.ts  an  act  of  state  policy,  "r  .iii 
act  done  under  the  i  xercse  <if  the  Royal  prerogative.      Within  ilu' 
British   duminions  there  are  a  number  of  States,  or  Colonics,  c;n.ii 
having    and    exercising    within    its    own    teriitorial    limit.-*.    hikI 
with     regard    to    its    own    internal    allairs,    .sovereign  power,  ;.iiil 
being      for     all      such      [lurp  j.ses      an      independent      governing 
iiody.        But    any  ;  ct   committol     liy    any    one     of    such    Status 
or  Colonies  allecting  a   foreign  power    would   bo  rightly  leganU'ii 
by    such     foreign    power   .as   an    act     of    the    IWitish   nation,   ainl 
if  the  act  wer<:  a   e.isus  belli    it    would    have  to    be  defended  by  th- 
British   nation,      i  d"  not    think   that  the   government  nf  Vicoria 
can  justify  the   act  done  with   regard  ;o   the   plaintitl' ;;s  an  act  if 
state  policy,  unless  it  had  been  previously  aulhori/ed  by  the  Quccii 
upon  the    advice  of    her   impiuial    advisers,    or    ratified  by   Riich 
authority.      \\i  act  <.f  state  policy  means  .in  .act  done  by  the  British 
nation  to  an  alien  who  woidtl  have  no  cause  of  acti<ui  in  any  cnuit 
within  the  British  dominions    in  resjjcct  of  such  act.     The  plea  nt 
"acl  of   state  policy"    ciusts   the   jurisdiction   nf    the  Court    when 
pleaded  liy  competent  authority.      It  was  not  contended   that  tin.- 
act  complained  of  in  the  statement  of   claim  v  us  .so  authorized  nr 
ratified.      I  am   theiefnii'  of  opinion  that  tlie  plea  that   tiieact  was 
an  act  of  state  policy  ia  not  any  answer  t(j  the  action.     With  lu^'anl 
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til  the  second  ground,   ilmt  it  was  an  act  done  under  the  authority  IMH 

of  tlie  Royal  j)reroyative  n-dit  of  tlie  Crll^vn  to  exclude  aliens,   the     ,,    '~'~ 

([Uestion  for   our  ducision  was  narrowed  d<,  .vn  duruiy  tlio  ar;.^unieiit  ,-. 

tu  a  claim  on  btilialf  of  the  Crown  ihi/r  the  Constitiiti..n  Act,  or  the  *  hlv  Tkkonu 

Toy. 
]i(i\ver3  derived   under  it,   must  bo  uitorpretud  as  coiifi'rrini;  all  the  

nirroL,'Htives  and   iiowerH  necessary  for  the  administration  of  the      ^I'l'iiKMK 

(  ( )t'HT    OK 

l;iw  and  conduct  of  public  aHaii3  in  this  colony,  includinLC  tlie  rij^ht  Victohia. 
to  exclude  aliens.  On  the  other  liaud,  the  plaii.titl' denies  that  any 
prun Illative  other  than  tliosc  expressly  specified  in  tlie  Ci  nstitution 
Act.  lU  Vict.,  and  the  (loveinor's  couuiiission,  can  lie  exercised 
here  by  respousiblo  nunistera  of  the  Cmwn  The  plaintitl"  further 
(It'uies  the  existence  of  the  jiicro^ative  to  exclude  aliens,  and  says 
that  if  it  does  exist  it  has  not  been  exteiideil  to  Victoria.  The 
issue  lies  in  a  small  compass,  and  the  detei'mii.ation  of  it  must  be 
[4U7]soU!,'!it  for  and  found  in  anexamiijation  of  the powerscont  lined 
ill  the  constitution  under  which  Victi'ria  is  i^nverned  The  court 
takes  judicial  notice  of  the  powers  containe'l  in  the  Constitution 
Act,  1!)  Vict.,  and  in  all  Acta  of  the  Pa'liameiit  of  Victoria  aniend- 
iiil;  the  same.  1  thiidc  it  will  also  take  judicial  no!  ice  of  the  fact 
that  Tarliament  is  constituted  by  three  branches  of  tlie  Legislature 
—the  Queen,  tlie  Legi.slative  Coiuicil,  ami  ^he  Legislative  Asseud)ly, 
that  the  Governor  represents  the  '^jueeii,  and  in  that  capacity  is 
the  head  uf  the  executive  government,  and  that  ministers  of  the 
Crown  forming  the  executive  are  responsible  to  Parliament.  The 
cnurt  will  also  take  judicial  notice  of  "  the  law  of  nations  "-  ''  the 
law  and  customs  of  Parliament''  "the  ]»rivile>_'t's  and  course  of 
proceedings  of  each  liranch  of  the  Legislature'" — Taylor  on  Evidence, 
8th  ed.,  vol.  1,  p.  4,  and  that  the  privileges,  imimniities,  and 
|iii\\ersof  both  the  Legislative  Council  and  the  Legislative  Assembly 
Imve  leen  defined  to  be  powers  held  and  enjoyed  by  the  Commons 
House  of  Parliament  i>f  (!reat  Britain  and  Ireland  not  inconsistent 
with  the  provisions  of  the  Constitution  Aci  (see  Act  No.  1,  Vol. 
'-!,  Victorian  Sta  tea,  p. '2\i'.)'> -yund  Dill  v.  Muri>liii(l).  The  constitu- 
tion of  Victoiia  .18  created  by  and  under  the  authority  t»f  the  Act 
Ih  i\l-  V.)  Vict.,  c.  5").  The  schedule  to  that  .\cl  is  printed  in  our 
statutes  as  It)  Vict.,  and  sect.  ()(»  i)rovides  that  the  Legisla- 
ture of  Victoria,  as  constituted  by  that  Act,  shall  have  full  jMiwer 
and  authority  from  time  to  time,  by  any  Act  or  .\cts,  to  lepeal, 
alter,  or  vary  all  or  any  of  the  jirovisions  of  the  said  Act,  and  to 
substitute  others  in  lieu  theieof.  A  learned  writer  has  deseribed, 
tud  I  think  accurately,  the  I'arliament  of  Victoria  as  being  a  sub- 
I'rdinate  yet  ii  legislative  and  constituent  assendily,  having  power 
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to  completely  change  the  constitution  contained  in  the  Act  10  Vjct. 
"  It  is  a  '  subordinate'  assembly,"  bocause  "  its  powers  are  limited 
by  the  legislation  of  the  Imperial  Parliament ;  it  is  a  constituent 
assembly,  since  it  can  change  the  articles  of  the  Victorian  ennsti- 
tution.'  (Dicey's  Law  of  the  Constitution,  2nd  ed.,  pp.  101  and 
102.)  Again,  at  paj/e  lOJ,  the  same  learned  author  says,  "The 
Colonial  Legislatures,  in  sliort,  are,  within  their  own  sphere,  copies 
of  tlie  Imperial  Parlisiment.  They  are,  within  their  own  sphere, 
sovereign  bodies,  but  tlieir  freedom  of  action  is  controlled  by  theii 
[40H]  subordination  to  the  rarliament  of  (Jreat  Britain. "(1)  The 
power  conferred  by  sect.  GO  has  been  largely  availed  of  by  the 
Parliament  of  Victoria.  The  Act  1!)  Vict,  contained  oriirinally 
sixty-three  .sections  ;  <if  th^^se  eighteen  sections  have  been  wholly 
repealed,  and  two  sections  have  beon  partly  repealed.  ( )ii  the 
other  hand,  a  number  of  Acts  moulding  the  constitution,  sons  ti> 
give  full  effect  to  responsible  government,  have  been  passed  by  dur 


(l)The problemwhich  perp'exed the 
mimlH  of  stHtesincn  forty  years  jigo, 
of  whpthpr  it)  would  be  possible  to 
transplant  a  copy  of  the  Driti^h  con- 
stitntion  in  such  of  the  dependencie'* 
of  the  Empire  as  ha  I  onififrown  the 
form  of  government  which  obtains 
in  Crown  Colonies,  inu»<t,  I  think, 
so  far  as  Vietori'i  is  oncerned,  be 
considered  as  having  b  len  sucoesa- 
fuUy  solved.  I  do  not  think  that  it 
can  b"  denied  that  we  have  ht-re  in 
Victoria  a  rrsp  jn-^ible  Ciovernment 
ai  tully  as  it  obt  lins  in  the  mother 
country.  The  Le;.'i-lative  .V.ssembly 
of  Victoria  is  an  exact  copy  of  the 
British  Hoiii'e  of  Comni  )n«,  save  as 
to  the  number  of  members,  divisions 
Ix'ing  titkt'n  in  I'.ibbies,  and  the 
cloture  standing  ordHrs.  The  same 
prerogatives  are  u-ed  ami  exfrcined 
by  thi;  Crown  with  reg.ird  to  th" 
proceedinars  in  brth  the  House  if 
Commons  and  the  IiPgislativp  .As- 
sembly. There  is  not  a  ceremony, 
procedure,  or  form,  from  the  opening 
of  Parliament  down  to  a  junior 
clerk  tying  and  docketmg  a  l^imdle 
of  papers  when  attenling  a  select 
conunitteo,  m  which  the  ct'rem.ny, 
procedure,  or  form  are  not  identical 


in  both  HouFRs  ;  nor  ii*  there  a  jiri- 
vilege  used,  held,  or  enjoyed  by  the 
Hou-e  of  Conmions  which  is  not 
u.sed,  held,  or  enjoyed  by  th^  Legis- 
lative Assembly,  modified,  if  at  all, 
only  to  the  extent  necessary  by  tbi- 
altered  condi.ions  under  which  iliey 
are  brought  into  operation.  Mini 
^t•^r3  of  the  Cniwn  in  the  fjegi^Iative 
Ashfcmbly,  when  J'arliameiU  is  iu 
session,  have  that  "  bad  half  hour' 
when  (piostions  are  j)ut,  the  same  a* 
Ministers  of  the  Crown  in  the  limb- 
of  Couunons.  Thajiulseof  natiiiuil 
life  b'ats  vigorously.  Inforniati'iu 
is  siught  and  the  jwlicy  of  ili- 
government  obtained  with  rpgarJ  t" 
every  (piestion  which  adVets  tlir 
welfare  of  the  )ieople.  Iso  iiiatt-r 
which  touches  the  people  is  too  great 
for  the  attr'ntion  of  thf  House,  and 
no  matter  is  too  hmall  for  its  cnii- 
sideration  if  a  wrong  has  to  In- 
righted.  The  Imperial  Farlian.ent 
is  the  suprt-me  authority  througinait 
the  Knipire.  The  Vicitoriun  Farl..» 
ment  is  the  supreme  authority  in 
and  for  Victoria,  subject  only  to  tl. 
lecislative  powers  of  the  Im[i  ri;i! 
I'arlian'ent. 
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Parliament  undur  tho  powers  of  tlio  Act  19  Vict.     Gnu  Act  I  liiive  1891 

referred  to,  the  Act  No.  1,  declaring  the  privileges,  imuiunities,  and     ..  "^^.p 
jiuwers  of  the  Legislative  Council  and  the  Legislative  Assemldy  re-  v. 

spectively   to  bo   tlioso   held,  enjoyed,    and  exercised  hy  the  Com- *-"'•"!,  ^1"^^^*^ 

iiions  House  of  Parliament  of  (Jreat  Britain,  not  inconsistent  with  

the  i)rovi.-ions  of  the  Constitutinn  Act.  Another  Act  of  great  im- 
piTtance  is  "  The  Oliicials  in  Parliament  .\ct,18r>'.»,"  limi;ing  tiie 
uumlier  of  resixinsihle  ministers  who  may  sitand  vote  in  Parliament, 
and  dealing  witli  other  matters.  Since  the  Constitution  Act,  lli 
Vict.,  came  int  •  oi)eration,  thirty-three  years  have  nearly  ruu  their 
[400]  course,  and  duriuf^  that  time  thirteen  I'arliauient-;  iiave  been 
created,  and  twenty  or  niDre  resi>oiisible  ministries  have  been  ap- 
pointed. It  is  general  knowledge  that  during  that  time  moat  serious 
questions  liavc  arisen,  involving  thi  consideration  of  tho  constitu- 
tional powers  conferred  by  our  constitution  upon  the  several 
hiaaciies  of  the  Legislature.  These  questions  have  from  time  to 
time  been  determined  by  tlu-  unwritten  law  of  Parliament,  the  lex 
et  consuetudo  Pailianienti.  -Again,  tlie  admini-trativu  acts  of  re- 
.spiinsible  Minisrtsrs  in  the  exercise  of  those  discretionary  powois  of 
L'overni^ient  res'ing  in  the  Uo;.  al  {)rerogative)  h.ive  been  ff'j.juently 
ch.dleu'.'ed  with  respect  to  such  acts,  and  ministers  have  had  to 
stand  or  fall  by  the  decision  of  l-arliameiit  iher'-on.  1  think  it  will 
l)e  o  vious,  from  this  brief  consideration  of  the  cou-titu'ional 
[iiiwors  whicli  have  bo-n  ■  ud  are  now  actually  i'Xerci.>:ed  in  ^'ictoria, 
tiiat  the  constitution  under  which  N'ictoria  is  governed  rests  on  a 
wider  l)asis  than  tlie  actual  terms  of  the  Constitutinn  \ci,  lH  Vict., 
>V(>uld  appear  to  indicate.  If  the  plaintill's  content  on  v-ere  a  sound 
ou'.',  it  would  follow  that  tho  prerogatives  formiui;  part  of  tin;  com- 
mon law,  which  are  separate  from  those  in  connection  with  tho 
Legislature,  and  which  In-fdre  ai;d  bince  the  inau-.o! ration  of  respon- 
sible government  have  been  enforced  liy  this  c  'urt,  have  been  so 
enforced  illegally.  Fur  if  the  Crown  is  restricted  t<>  the  use  of 
thii3('  prerogatives  mentioned  in  the  Constitutiuu  Act  and  the 
•  Governors  commissidu,  then  all  other  pr<.'ri 'gat  ives  must  be  deemed 
:o  be  excluded.  1  can  lind  nn  authority  in  supjiii.r  of  sucli  a  con- 
tention, but  I  think  there  is  some  autlmrity  the  nther  way.  "  No 
"iistinctiou  can  be  drawn  l)etween  the  rights  of  the  Crown  as  ri'gards 
prerogative  m  this  cuuntry  and  in  the  culunies  wherever  Her 
Majesty's  dominions  extend:"  In  ;•«■  H'ttimnn'ti  yVi/»Ml).  see  also 
III  /•('  (huutal  Bank  ('nrpin-ittinn,  •  •■  (untv  the  Cjvoci  (2).  Assuming 
the  decisions  in  these  ca.ses  to  Ik-  gnod  law,  and  tliat  tlio  i)reroga- 
tives   forming  part  of   the  commnii    law.  applicable   to  the  circum- 
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1891  stances  of  this  culnny,  were  in  forco  here  before  the  pas=<ini,'  nf  the 

.,  ""^  Constitution   Aet,   that   Act  must   have    containeil   exi>ress   wor-U, 

,•,  before  tliose  prerogatives  conlu  be  taken  away  :     See  M  i:\imov.fh  v. 

Chi-n  Tkkonc  N„  irnt(l),  Atf  irifij  G>;)teral  v.   ('nniihibl,-{'2),  and  Chiity  on  Proro','a. 

"  ["tiO]  tive,  ]).  M3       it  ii  one  of  tlie    prerogatives  of  tlie  Crown  th.it 

it  is  never  bound  unless  nniuetl  in  a  statuti*.     Tiie  maxim  expr.s^io 
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uiiius  eit  excUisio  alteiius,  re'.ieil  upon  to  support  the  plaintitrs 
cont.'utiun,  is  not  oF  universal  ajiplieiition,  but  depends  upon  Hk' 
intentional  discoverable  upon  tlit*  f.ice  of  the  instrument:  Sk- 
Siniiiilcr.i  v.  Eriiun  (3).  Xow,  wliiit  was  the  intention  of  the  Iniju-rin! 
Parliament  in  I'as.-in'^  the  Act  IH  iV  I'.)  Vict.,  c.  5."),  of  which  uur 
Act  10  Vict,  f-rnu'd  th.  scheilule  !  Clearly  to  grant  to  the  proiMci.f 
Victoria  responsible  L'ovcrnment.  A  t,'l  nee  at  the  Act  1!'  Viot. 
will  shew  that  its  ])rovisions  were  intended  to  enab'e  the  I'arliu- 
nient  called  into  existence  to  work  out  the  necess'-iry  machinery  fdi 
the  purpose  of  givin,'  full  effect  to  tho  operation  of  responsible 
governnn'ut,  and  that  it  was  not  intended  thereby  to  restrict  the 
goverinnnnt  to  the  use  of  the  prerogatives  mentioneil,  tiecause  theiv 
are  prerogatives  not  mentioned  which  are  absolutely  essential  r.i 
give  life  to  responsible  government.  The  plaintilfs  conteiiii.in, 
limiting  the  prerogatives  in  force  in  Victoria  to  those  specitied  in 
the  Constitution  Act,  ID  Vict.,  and  the  Governor's  commis?(ian. 
namely  the  convoi'ation,  prorogation,  and  dissolution  of  the 
Assi'mi)ly,  the  right  to  the  royal  mintra^a,  the  power  to  ap])i.int 
courts,  and  ;!ie  prerogative  of  mercy,  cannot,  in  my  opinion,  be 
sustained.  The  system  of  responsible  govornmnnt  would  be  utterly 
unworkable  without  the  discretionary  prerogative  powers  vested  i.i 
the  Crown,  and  which  are  not  provided  for  by  any  statute.  T  sliiiU 
not  atteuipt  to  di  sciiV)e  what  are  termed  the  parliamentary  preriM^n- 
tives.  Sir  J.  Er.skine  Maj',  in  his  Ith  edition,  page  (>,  says  : — "  The 
prerogatives  of  the  Crown  in  connection  with  the  Legi.slature  are  of 
paramount  importance  and  dignity."  I  would  say  that  all  the 
prerogatives  necessary  for  the  .safety  and  protection  of  the  people, 
the  administration  of  the  law,  and  the  conduct  of  public  atlairs  in 
and  for  Victoria,  under  our  system  of  respimsiblo  government,  huve 
p  .-.sed  as  an  ii.cident  to  the  grant  of  self-goverinnent  (without  which 
the  grant  itself  would  In;  of  no  effect,)  an<i  may  be  exorcised  1)y  the 
representative  of  the  Crown,  on  the  advice  of  responsible  ministers. 
There  are  prerogatives  of  the  Crown  creating  a  right  and  duty  of 
which  the  law  must  take  cognizance,  although  the  law  does  not  ca- 
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(2)  4F.X.  D,  172,  174. 
(3)  8  H   L.  C.  721. 
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|411]  force  iiorfonuanno  of  them  :  J^ee  Fry, .).  in  Atfi>i-ii<'\i  (Irtii'r/il  v.  I8!tl 

TiiiiitiiKA'^)   It  was  held  in  that  case  that  there  existed  in  the  Crown     \t,^~'~^ 
the  rii;ht  and   dnty,'as  part  nf   the  prerogative   of    the    Crinvn,  to  r. 


pnserve  the  realm  from  the  inro  ds  of  the  sea.     T!ie  priro'.Mtive 
ritrht  to  exi'ludo  ali' ns  is  one  which  the  law    must  take  cc^'ni/anco 
'if,  although  the  law  could  not  enforce  the  performance  of  tiieduty 
•^11  protect,  the   ])eople  of   this  country  from  an  iritlux  of  alliens.     It 
(vas  contended   that  tlie  ))rero'4at:vo  riLdit  to  exclude  .-iliens  is  i>:irt 
nf  the  prero;;ative  of  war  and  peace.     I  do  jiot  think  that  it  i^.   and 
T  think  tliat  it  will   be  found    that  the   riirht  to  exclude  ;diens  has 
been  exercised  by  other  nations  of  the  v.-oild  wh">  have  not  b'  en  at 
war  wit'i  the  coiu'try  whose  sid)ject  has  bee'i  expelled  or  excludi-d 
'pv  them.      It  uas  also  contetided  tha^  ihis  pivrnfrative  had  bei-n  lost 
hy  desn(!tude.     8ome  iinu'(.>^'atives,  no  dn\ib*,  hav.^  become  (d)S(dete 
by   disuse,    but  those    prern;,'atives   have  been    where   the  Crown 
exercise<l  jiowcr  which    had  been    suiTendei'cd    to    ir  a((|uired    by 
Parliament.      Tiie  prc>io<_;ative  of  excludintr  aliens  is  a  jtowe''  in   the 
Crown  for  the  protection  "f  the  [leonle  iVonr  forei'.-n  ai^'t^res^ion    md 
stands  nn  a   totally  dillei-ent  fontini,'  from  tl-.ose  ]irero'„'ativos  used 
in  the  internal    ^fDvernmcn*-  of  the  kingdnni  wbieli  may  have  Iteen 
taken  away   by  Parliament  or  lost  by   dcBuetude.     It   was    avrued 
tha    ly  the  jj^issin'.^  of  the  Cliinese  Acts  the  pr.  rotative  of  excb diiM,; 
them  altnifether  had  been  taken  away.    T  doul«t  whether  that  would 
be  so  if  the  Chinese  had  come  in  confnnnity  with  the  Chinese  Acts, 
the  Crown  not  bein<^  namerl  therein.     I  am  perf^^ctly  clear  that  it  is 
nut  so  wiien  tiny  come  in  fraud  of  those  Acts.      T  have  sai'l  tluU  the 
*'iiurt  will  lake  judicial  notice  of  the  law  of  nations.     Self-j-reserva- 
tinn  is  the  first  law  f>f  nations  as  it  is  of  individuals.     T  do  n^t  desire 
til  refer  to  the  opinions  of  learned  text  writers  nn  international  law 
citoil  duriuL,' th<'  argument,  but   it  seems  beyond  all  ijuestion  'hat 
every    nation   mny  exercise  the  right  of   exchidinn    aliens    without 
'.'i^ing   offence  to  the   country  to  which  those   aliens   belnuL,'.      .\s 
l)et  ween  nation  and  nation,  it  appears  tome  that  the  (Jovernment 
of  Victoria  has  kejit  well  within  the  rights  of  the  Pritish  nation  in 
excluding  the  Chinese,  snltject,  of  ctnirse.  to  any  treaty  obligation 
"f  which  no  mention  was  made.     The  question  as  to  whether  the 
[412]  government  of  Victoria  can  exercise  such  a  power  is  a  matter 
between  this  colony  and  the  mother  country.   From  an  international 
point  of  view,  the  act  of  the  Government  of  Victoria  would  be  the 
act  of  the  nation,  and  one  for  which  the  nation  would  have  to  bear 
any  responsibility  attached  thereto — for  ftxample,  tho  SI,,  im, ah  ah 
C(.sc.     Tlie   government  for  the  time   being  is  responsible  for  the 


CniN  Tekono 
Tov. 

ColUT    OK 

Vicrom.x. 
Isi'ttVrd,  J. 


(1)  12  Ch.  D.214,  232. 


60H 


Al'PEN'niX. 


1891 
Mlsc;kove 

V. 

Chln  Teeonc; 
Toy. 

Si  I'KRMK 

Court  ok 
VicroiiiA. 

Kerferd.    J. 


peace,  safety,  iin<l  well  being  (if  the  ci'Uiiiiuiii'y.  Su  loii^;  us  tlu'ir 
acts  are  wiiliin  the  authority  of  law,  tliis  court  is  not  cnncernud  as 
to  the  grounds  of  Justiticution  fir  the  Htei<s  taken  liy  them.  That 
is  u  matter  for  Parliament.  I  would  say  that  the  Crown  of  Victorin, 
upon  the  advice  of  vcspoiisihlo  ministers,  if  they  had  rcasonalilc 
gnninds  to  apprehend  tint  thiscoinitry  w'a=i  likely  to  Ix*  overrun  hy 
the  inllux  of  a  ]art,'e  numlier  of  ;iliens  who  were  vomiu'^'  here,  not 
for  the  purjiose  of  pas'iin;,'  through  the  country  but  to  settle  here, 
and  who  luiLfht,  in  couisu  of  time,  outnunibi'r  and  dominat"  i\wv 
the  peoi)Ie  who  have  made  this  country  what  it  is,  oi  who  mi^'lit 
disturb  the  peace  of  the  country  by  comint,'  here,  hive  tin;  power  to 
exclude  such  persons  and  jirevent  them  from  Ini'diuLj  here.  \\  ith 
regard  to  the  contention  that  the  )>rt'roLratives  of  the  Crown  culil 
only  be  exeicised  on  the  per.sonal  authority  of  the  Qu»  en,  tin;  con- 
stitutional usige,  v.hii'h  has  i.ow  bee  me  a  part  of  our  coustitutionid 
law,  is  that  the  Royal  jirerogatives,  with  o-.n'  exception  i.s  far  , is  1 
remember,  nanu  ly,  the  riLjht  of  Her  Majenty  to  dismiss  her  mini-tcrs 
from  otlice,  which  the  inc'imini,'  mini.stry  nuist  dt.'fend  and  he 
resiionsiblo  for,  can  only  be  exercised  upon  the  advici  "f  the 
responsible  advisers  of  the  Cr>wn,  and  any  attempt  to  exercise 
those  powers  by  the  Quet  n,  or  by  her  rf  presentative  without  advici', 
would  involve  the  ivsi:4natioii  of  her  ministers.  We  cannot  leaiii, 
and  have  no  rii^lit  to  ask  in  this  Court,  whether  any  advice,  or  wlia^. 
advice,  has  been  tendere  1  to  H,;r  ^^:ljes^y  She  is  tlui  head  ot  the 
government  hero,  and  the  ])resumption  would  be,  that  wlunu'ver  the 
di.scri'tionary  powers  of  the  Crown  resting  in  the  Royal  prerogative 
have  bueti  exerci.sed  for  the  .safety  or  ju'otection  of  the  people  and 
for  the  gooil  goxcrnment  ff  the  country,  and  her  responsilile 
advisers  continue  in  her  siuvioo,  th.-it  the  prerogative  has  been 
properly  exercised.  The  const  tutional  efTeet  of  this  chin,-!e  in  rlie 
manner  of  exercising  th'>  jnerogjitive  is  to  transfei  the  jiower  of  the 
[413]  prerogaMve  from  the  Crown  to  the  people,  as  represented  liy 
the  Conniioiis  in  t  arliament,  to  whom  ministers,  upon  whose 
authority  it  is  exercised,  are  responsible.  I  am,  therefore,  of 
opinion  that  the  second  part  of  the  plea,  if  amended  as  suggested, 
would  a^so  be  an  answer  to  this  action. 


!■  i 


f  . 


Williams,  J.  :— 

Having  regard  ti)  what  is  stated  in  the  judgment  of  the 
Chief  .lustice,  it  is  i(uite  unneces.sary  for  me  to  notice  tlie 
nature  of  the  pleadings  in  this  action  further  than  to  observe 
that  the  fourth  pr.ragraph  of  the  defence  raises  two  defences  :  — (I.) 
(which  I  place  tirst  merely  for  the  sake  of  convenience,  and  in  order 
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t.i  (lisiHise  iif  it)— That  the  wrniiijful  act  cuinpiainutl  of  wna  iloiio  hy  1891 

rliu 'lefoiulant  to  ill!  alit-n,  and  was  a(l<ii>to(l  hv  tlio    roHnunsililu  ail-     ,,  '"**' 

'  •'       ^  '  MlsiiROVB 

vUers  of  the    C'lowii,  in  and    fnr  the  C  doiiy  of    Viitorifi,  tlnis,  it  is  v, 

alleged,  convoited  int..  an  ajt  of  State;  (2.)  That  th.;  iii,'lit  or  ^'"^•"L'^.^-''-°'^'** 
powi'i'  to  fxt.'lnde  aliens  from  tlio  territitrj'  of  Vii  toria  is  vested  in 
tile  ( iovernor  of  Victoria,  to  be  exerciaed  h}- him  under  and  in  ac- 
cordance with  the  advice  of  his  res|)onsll)le  ministers  ;  that  in  this 
case  iiis  resiionsilde  ministers  exercised  the  iiowers  so  vested,  an<l 
that  the  sanction  or  2  incurrence  ot  the  (Jovornia-  too-  with  the 
exercise  of  that  power  is  to  l)e  presumed  from  the  fact  that  he  has 
continued  the  ministers  who  so  exercised  it  in  otlice  as  his  respon- 
>ilile  advisers.  r[)on  this  seconil  line  of  defence  it  is  import.-int  to 
note  that  the  Attorney-General,  at  the  (jutset  of  his  ar^'umeiit,  ad- 
mitted that  he  relied  ujiou  iio  ;^unction,  concurrence,  or  assent  of 
tlie  tJ.A-ernor  other  than  that  to  be  itd\'rred  from  this  coiitinuanco 
in  oflice.  'I  hese  beini^  the  tks<i  lines  of  defence,  F  will,  for  the 
sake  of  convenience,  deal  first  with  that  whieii  may  lij  shortly 
called  the  act  of  state  dofonco.  The  answer  to  this  is  simply  that 
thar  whioh  is  called  and  relied  on  in  the  [iresent  ease  as  an  act  of 
st.iti'  is  n>  ait  of  stare  iit  all.  A  wrongful  act  d(tno  to  an  alien,  if 
ratitied  I'y  the  sovereign  power,  woid  I  undoubtedly  become  there- 
liy  i<n  act  of  ^tate,  for  which  the  ali  :»  could  [not)  seek  redress  in 
rhe  municipal  iduris  of  the  sovereign  power.  liut  this  colony  is 
not  a  sovereign  j)ower  ;  as  f  r  as  we  are  concerned ,  the  hui)erial 
(Juvernment  ah'Uo  occupies  that  posithm,  nor  is  the  sovereign 
power  vested  in  the  Governor  of  this  colony,  and  to  tender  the  act 
coinplained  of  an  act  of  ^tate,  either  the  lariticatioii  1  f  Her 
Mijes'.y's  Imperial  advise's  wou'd  be  reipiiietl,  or,  if  the  sovereign 
ill4|  poWi-r  were  vested  in  the  Governor,  tlie  ratilicttiou  I'f  the 
Governor.  This  iirinciple  is  clearly  estabiished  by  the  judgment 
of  rhe  I'rivy  Coinicil  in  the  case  of  the  <S'tf /Yf.fc;/  of  Sti(f>  in  Chhik'H 
I't  Jii'Hk  v.  /\''(»i'k7ii'(  /i.^'/t  aaluiljK  (l).  The  result  of  the  judg- 
iiient  in  that  case  is  stated  at  p.  >(>  '.n  the-^e  words  : — 
"  The  res(dt,  in  their  Lord.ihips'  opinion,  is  th.at  the  jiropeity 
iK'W  claimed  by  the  nspondent  has  been  seiziil  by  the  i'>ritish 
(ioveriun^'nt  actiiit;  as  a  sovcreiijn  power,  thmujli  its  delegate,  the 
Kiist  hulia  Conij)any  ;  and  th.it  the  act  so  done,  with  i  s  con- 
seijueiices,  is  an  act  of  state  over  which  the  Sujiieme  Court  has  no 
jini.sdiction  "  (the  importan  fact  in  that  case  t  eing  the  ffi  t  that  the 
Easr  India  Company  was  the  delegate  oi  the  sovereign  |i"«er). 
Even  more  f*irciblyand  clearly  is  the  same  principle  established  by 
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1891  tlif  jnil'^'iiiiMit  of  Mr.  I'liroii  I'jiiko  (1)  citcil,  iippnx  i-'l  <>f  juhI  !i(.'*ci! 

MrsfiitovK     I'!"'"  ''y  tlio  Privy  Council  in  thr  c:\wiif  Mus'Ii'H-i  v.  /'iili'lu('2).    I* 

V,  thur'iovi'tiior  of  this  colon  v  Iimh  tlii'  sovi'ioi'/n  powor  vi-rttctl  in  liim.  i' 

Chun  Tkkono  .     ,       ,,  .  •  i    i  •     '         •    •        .1         •        .1  •        1        1  •  1 

rpi'iy  i«  filfj'.f  Mn',  oii'H:n<>  h  h  ooiniiiiHsion,  tlwro  is  nofluii'j  <mho  which  «■ 

vestH  it.      I?ut  thcri!  i.s  no  .snob  '^  l.'^'.itioii,  or  .•uiythiii!/  n])i>iMiu-!iiii 

to  if-.  cont;iinoil  i'l  liis  coniniisriioii.     The  (iovcnior  of  this  coloav  |s 

oltiiily  n"t  ;i   A'ici'ioy,    an  i"*  cmnnionly   h\\])\)  mimI,    •nul    fho   tiTir 

viccri'L'Jil    is  iiijiiipropi'iatc  to  the  poailioii  ho  occii|iii,'fl.   He  is  iiicii'  \ 

an   riifk-i'i- of   thfi  linpcri  il   (iovor.inio'it.  with    a  lituiteil   ar.flii.rify 

fromtlu'  Crown,  and  "his  asHUiiiption  of  an  act  of  sovori'iijn  Ihuvim-. 

outof  1  Ii(>  limits  of  thi' aiitjiority  ho  ifivcn  to  him   wouM  lio  iniri  Iv 

void,  anil  thcconrta  of  tiio  colony  <.vor  whicii  he  lu'esidcd  could  ni.r 

yive  i   any  h",'al  fH'^ct  "  (')).      No  pi-i -iin,  or  Findy  of  persona,  in  \\\  • 

colony  i.s  the  alter  et,'o  of  the    ^^overeiirn  ;  to    no  pensoii    or  Iwidy  "♦' 

persons  has  there  I'een  a  dele'j;a'i<.n  by  the  SJovcri'iv'n  "f   tin-  wh.'K. 

royal  ]io\\er  ;  aid    as    this   colony    is   niHnif«(!»tlv    not   a    soverei'_'ii 

pou'er,  but  in  only  the  colony  or  ilejit'iidenoy  of  a  soverei;,'n  jiower. 

no  s'lnction  or  rntitication  can   be  uxcivised  here  which  wonld  havr 

tht?  etVei't  of  meri.'iiiL;  in  an  act  of  state  the  wrontrful  act  of  »  sMbjct 

to  ;m    alion,  and  so   barring,'  the    idien  from   Keekiie^  I'cdrc's    in  "iii 

courts  of  justice.     Tim  cases  1  have    referred   to  are,  1    think,  siif 

ticii>nt  to  dispose  of  this  branch  of  the  di'feno,  and  it  now  reiinii's 

to  I'onsiderthe  other,  ami  by  far  the  more  important,      llavi!  we  in 

[4];")]   this   colony  the    iii,'ht  or   power   to   exclmlo  .aliens  from  oui 

territory?     Is  that   jxiwer  vested  by  law  in  t' ••    (■'cvernor   of  this 

colony,  so  as  to  be  exerci.sable  by  his  respoiisib'.-  advisers  '     I  limit 

the  o'lestion   jmrpose'y  in  this   w.ay,  for  it  is  iht    j«rotended  eitlin 

that  any  such  powtr  is  vested  in  the   Coven. or  by    his  commission, 

or  that,  however  it  may  have  been  v.>sted.  it  !i:i    been  <'xercised  in 

any  other  way  than  through  his  reaponsiblo  advisers. 

r]>"ii  this  second  line  of  defence  leiL'thv  and  elaborari'  artMimeiit 

has  b(>en  addressed  to  the  court,  chielly  upon  the  points   (I.)  As  t,. 

whether  the  preroyativo  or  right  to  exclude  aliens  ever  existed  in 

Eni,da!'d  ;    (2.)  Whether,   if   it  ever  tixisted,  it  has  no*   fallen  intu 

disuse  ;  ('{. )  .\8  to  the  etl'ect   of   non-user  ;  (\  )  -As  to  whether  the 

lei,'ishition  as  retjards  Chin-'se  in  force  in    this  colony    does  not  uiv'' 

meniber.s  of  that   iiarticuliir  nation.ality  a  statutory  riudit  to  entei 

the   colony  upon  comjiliance    with  the  statutory  conditions      All 

these  ipiestions  are  no  doubt  full  of  interest,  and  elaborate  treat'.sos 

miyht  be  written  upon  them.     Ibit  I  do  not  desire  to  decide  nn  le 

than  is  necessary  ;    and  if  a  decision  upon  one,  and  that  the  most 

(1)  Camtron  v.  K'ltc,^  Knnp)i,  332.       (3)  Sph  Muitiimri   v.  Fuhii'),  n  A;  p. 

(2)  5  App.  Cas.  102,  109,  110.  Cas.  p.  110. 
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inipnrtnnt  nu'l  Hul).st(intial  point  in  tlit»  c.ho,  dociik'H  this  itortion  nf  1S91 

tlu!  defunct'  in  favonr^if  tho  pluintitf,  it  is  manift'stly  unni>ciM.s,irv  t<»  \x,.TZry,.v, 
exproKs  nil  n|.ini'>n  upDn  imy  otiior  jionit,  liowi'vor  inturostin<^  the  »• 

exproRsiun  (if  an  ojiininn    uimn  that    uMum' jinint    nii.,'ht  ho.     1   will  "  ^^l^'^^"" 

assmne  tliurofino,  wilii'iut  ntlrrin.,'  any  opinion  thi'ieupoij,  that  tho  

iin-fiii'ativo  or  ri^hr  n-fcMvoil  to  did  and  does  uxi.st  in  Kn„'land,  that  j^'i'kkmk 

'  ^  ...  rofUT    OK 

it  hftK  not  tltero  fallrii  in*o  dinuso,  or  that,  if  it  ha.s,  .>«ucli  non-u.sor      Victohia. 

does  not  allect  or  provent,  its  oxiavist'  thciv.      I5ui,  cikint:  all  tlicse 

asmiinptionu    in  favour   of  tho  deffiirlant   and  aLjainnt    'ho  plaintilt", 

none  o'  thoni  aH'cit  tlio  main  and  snh,st:i".tial  ipio.stion  in  the  ni.so, 

and  tlu'  only  (lUi'ition  with  wirrh  I  .■nn  c  iiicon.cd.  ivnd  that  i.n  thi>i, 

whether,  iiiiil>r  inni  fn'r  [w   force   in    Victoiiii,  tho  (•ovorii'i,  or  the 

(lovt-rnor  with  the  advice  of  his  niiwi.s'ers,  or  niinisteis  fper  se],  Iian 

(»r  have   the  jiov.er  o.xpro.s.sly  or    iiupliidly.  to   exclude  a'i''ns    frmu 

our  territory.     .Inst  as    in    revjard    to  that  branrh  of  tho   'U'fence 

which  I  have  dealt  witli  tirst,  \\v  tind  no  trac  of  a  delegation  of  the 

Koveiei.'ii  power  to  the  (Jovernor  in  his  eoni"  is-sion,  .s  •  hy  the  same 

instrnment   is  there  nothini,'  ajijiro  ichint,'  t  >  a  power   to    exohido 

aliens    ve.sted  in  that  otlicer.      If  if   exi.sts,  therefore,  lore  at  ,\11,  it 

must  be  hy  virtue  o'sonie  law  in  force  in  Victoria,  and,  nnli  .ss  it  he 

f41(i]  hy  virtiu"  of  oni'  Con.»titiition  Act,  there  is  no  other  law  under 

which  it  can  he  conti'iidi'd  that  we  t,'et  such  a  power,  eitlier  expres.s- 

ly  or  hy  implication.     Then,  auain,   it  ha.s  not  been  pretended,  nur 

is  it  pretended,  either  upon  the  ploadnii^s  or  in  aricument,  that  the 

Oovernor  has  exercised  thisalleired  power  personally,  or  by  virtue  of 

any  authority  the  exercise  of  wliich  is  vestml  in  Mm  personal!}',  hut 

the  position   taken   is   th.at  the  power  claimed  has  in  this  case  l)een 

exercised  hy  ministers  with    tho  sanction  and    concurrence  of  the 

Governor,  sii^'niried  hy  their  continuance  in  olHce.     Therefore,  the 

u'ue  and  only  nocossiuy  point  to  be  considered  is  this,  — is  the  power 

claimed  vested  by  any  law  in  force  in  Vietoiia  in  the  ^loverii'  r.and 

is  that    power,  if  po  vested,  to  1)0  exercised  through  his  ministers^ 

If  I  come  to  the  conclusion  that  no  such  power  exists  in  Victoria, 

then  it  is  manifestly  not  only  unnecessary  for  me   to  consiiler  tho 

other  points  to  which    1   have  referred,  hut   also  the  point    whether 

Chinese  who  comply  with  the  statutorj'  conditions  have  or  have  not 

a  statutory  right  to  he  admitted  into  our  territory. 

I  confess  I  have  come  to  the  conclusion  at  which  I  have  arrived 
with  great  reluctance.  1  fully  recognise  the  importance  of  our  de- 
cision, and  of  its  possible  oHoct  upon  the  future  of  this  colony.  1 
do  not  hesitate  to  .say  that,  if  tho  eonclusiiHi  at  which  I  have  arrived 
be  a  right  one,  we  have  no  legal  means  of  pjoventing  cargoes  of 
alien  convicts,  if  they  wore  sent  here   to-morrow,  from  landing  on 
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1891  and  iMillutin^' <)  ir  HlittroM.     I  Ii;ive  beuii  for  yefirs,  in  cotuniuii  with, 

Mi  hfUitivF      '  ''^'''^'*'"»  ^■•^'■y  •>"i".V  otliui')*,  uiidur  tliucU^lusion  (us  I  iniiHt  term  it), 

V,  tlint  \vi)  onjnytil  in  this  coldny  ii'spi  nsiMf  yovirn^ifnt  in  the  i>ri"|>er 

Tov ''"''''   "'^""^'^  "'  •'"-'  '^'^'''•"'     '  awako  tu  tind,  iis  far  ii.s  n>y  <>|.ini..n  tro!  s.  that 

wo  havi*  merely  iin  iiiHtalmont  of  reHponsitdo  ;,'<'vernm»'nt.    It  would 

hiivo  L'iven  iiu)  sincere  satiMfaclinn    (ohavo   been   enabled,  in   pr*- 

nninicini,'   my   jiidj^'meiit,  ti>   have   .•".preHsi  d   my  eoncurrenci-    with 

the  ciMichisidU  of  the  Cliii't  .1  ii.stion  niton  tlii.s  [x.int  ;  but  1  hav..-  felt 

myself  forced  as  a  Uwyer,  coiistrnini,'  onr  law  us  a  lawyer,  to  liiffer 

from  him  on  this  most  important  ipu'stion,  namely,  as  to  what  is  the 

systt'in  of  responsible  uovernnient  which  we  have  had  j;rante«l  to  us 

in  Victoria  ;  or,  to  pnt    it  niniu   concretely,  doi-s  the  system  of  re- 

spoiisildo  i,'overnment  j,'rantci   to  iih,  lie   its  measure  full   or  scanty, 

include  the  power  or  ri'^Ia  to    prevent  aliens    from  landint.'  on  our 

[4 17]  territory  !  The  answer  totiiis  ()Ujatioinnu8t  dopendon  thec<>n- 

8tiu;tion   placed  u;  on  oiu- Constitution  Alt.      As  l  underi'taiKl   the 

judL,'mei.t  of  the  Chief  .Justice,  he  holds  that,  under  that  Act,  so  far 

as  re),'!uds  our  internal  afliiirs,  and  only  so  farastl  ey  Hrecoiio-rned, 

We  iiHve  had  gnuited  to  us  a  full  and  comjileto  system  or  measure  of 

resiioiisiblo  government.      In  this  ho  holdn  to  bo  ujcluded  the  ri<rht 

to  prevent  aliens  Iandin<^'  on  our  shores,  in  ismiich  as,  in  hisopitii  in, 

the  exercise  <if  that  ri^ciit  relates  t.i  the  numayenient  of  our  iuterr.;tl 

atl'airs,  and  is  a  ri^dit  wiiicli   i'  nmy  lie  necissary  to   exercise  fo.  the 

|)reservation  of  our  own    teriitoiy.      1  do   not,  at  the    outset,  think 

that   it  is  clear  that  the   ri',dit  c!aiu.  d    to  cxciude   aliiii.-;  is  n^t  .'lie 

which  atlecta  and  co. corns  Imperial  interests  ;  in  other  w(»nl.-*,  J  d'l 

not  think  it  is  clear  that  it  relates  solely  to  our  (twn  interr.fd  aJlairs 

and  interests  ;  but,  passiii<^  thnt   b}'  with    an  expression    of  douht, 

inidctcrmined  for  the  present,  T  d</  noc  think  we  have  the  ri^^ht  "r 

power  claiuied.     The  (iovcrnor,  either  with  or    without  the   alvice 

of  ministers,  has,  as  we   have  seen,  no  such   authority  conveyed  to 

him  by  his   connnis.iion  ;  then    in    what    law    or  instrument   is  the 

power  alle^:ed  to  be  contained  ?     All,  as  1    innlerstand,  are  airreed 

that,  if   it  exists   anywhere,  it  ixi.st^  in  the   Constitution    Act.  and 

that  if  it  exists  i»  exists    within  the  limitation  to  which  I  have   just 

referred.      Vv  hether,  therefore,  we  attirm   that  the   power  exists,  or 

deny  its  existence,  it  i.i  to  a  consideration  of  what  has  passed  to  lu 

under  the  Constitution  Act  that  we  are  driven.      I  do  not    hesitate 

to  say  that  the  ]du'ase(do;,'y   ot  the  Act   is  so  vague   and  fibscure   in 

par.s  as  to  create   grave  doubts  as  to    its  meaning,  where  no  douht 

need  have   existed,    and  that  a   study  of   it    leaves  the   impression 

upon  one's  mind  that  those  who  framed  it,  from    the  colonial  point 

of  view,  were  fearful  of  expressing  too  plainl}  ,  either  what  were  the 
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priviU';,'(>'«  ftiid  ri^lit^  Hmiylit  unci  thoujjht   to  be  oln\ined   by  it,  or,  jhju 

(111  tlio  other  liaiid.  frnm  tlio  Imperial    iHiint  of  view,  of   stntiii;^  too  --" 

bluntly  what  ni{ht.s  nnu  iirivilf^t-a  it  wax   intende<i  should  not  [iHsa  ,. 

to  tlu>  C(dony  undt'r  it.  ^'"-^ 

r.isHins   now   to  nil   ex>inunr»tion  f«f  the   Constitut  on  Act,  whnt  

nriiicipU'H  of  ton.Htniction  should    wo  applv,  and    applyiiii^   those      H'  im'.kmk 
...  ,    ^       ...  11.  '     n  1  I       .1  Cot  hT  OK 

pniK'ipk'H,  wimt  pnvileu'os  and  n:,'ht«,  centrally  .in<l  nriofly,  pass      V'i<  roiiiA. 

to  tlii.H  cidoity  uiiiU'r  it  ?     If  the  fd)jt'Ct  of  the  Act  was  to  create 'i  - — 

.  ,  -11  .   •      f-    .       •  1     -r  ^  t     \Villi;iIll'',  -1. 

system  of    reapoiisihlo   sjovernment  in  \  ict'Tia.  and    if  a   system  of  

rcapoiisihle  j,'overnment  was  creat»»«l  hy  the    Act.  there  can  he  no 
[41H]  doubt  that  to  the  construction  of  the  Act  we  »h  -uld  ajiply  the 
principles     (l.)  that  the   '^jrant  of   th.it   s}-steiii,    whatever  it   may 
amoiiiit  to,  carries  witli  it  a  %'rant  of  all  such  jftwvn  as  are  neces- 
sary f"  the  existence  of  that  system,  and  to  the  proper  exercise  of 
till!  functions   inherent  in    or  incident   to  that  system  :    Ilirfnn  v. 
Tii'iliT  (1),    and    (2.)    thr.     whenever  a    law   j,Tants   anything    it 
iinpliidiy   also    grants    that    without     which   the     thiny    granted 
could     not     exist     (quando     lex     aliijuid     of»ncedit      concedere 
videtur  et   illud  sine  <|Uo   res   ipsa  e.<we  non  potest)  :    li'it*oti   v. 
Taiilof,  J).   2<t7.     Further,  that  to  the  coiistniction  of  .such  an  Act 
as  the  ont!  now  in  (piestion  we  .sh<»uld  apply  with  caution  another 
eiiuftlly  well  known  maxim,  expressio   unius  est   exclusio  alterius. 
Now,  to   Itui^in  with,  lookini,'   merely  at   the   Act  itaclf   which,  in 
con.stniinu  this  or  aiij' other  .\ct  of  Parliament,  is   the   letritiniate 
course),  .ind  iv  it  at  despatches  or  spef;c!ifS  in  the  Imperial   or  any 
otiier   Parliament   (which,  for  the   purj-s*.-   of  •nving  a  legal   con- 
struction to  legislation,  are,  in  my  opiniois,  clearly  valueless),  it  is, 
at  the  least,  open  to  doubt   whether  it  wa.<«  the  primar}*  object  of 
the    .\ct    to   create   even    a  system  of   re«i«»n.sible   governnunt    in 
Victoria.      11' that    was  its  primaiy   object,  then  it  is   very  sinofiilar 
that  there  is  no  mention  whatever  of  s^»  hi^h  or  iini>ortJint  an  object 
in  the  itreanible,  thoui,di  there  is  express  mtntion  of  another,  and 
certainly  not  more  important   obj-ct.—"  Whereas  it    is   expedient 
to  establish    ir.  tlu-  said  colony  separate  Lejjislative  Houses,  and  to 
vest    in    them   as  wtdl   the  powers  and  functions  of  the  Legislative 
Council  now   subsi.stin<!  as   th«   other  and  stddition.il    jiowers   and 
functions  hereinafter  mentifmed."     I  take  leave,  therefore,  at  the 
out.set,  to  doubt  whether,  keeping  strictly  within   the  four  corners 
of  the  Act,  it  was  its    primary  (jbject   to  create  a  .system    of  respon- 
sible government.     1  think  its  primar}-  object  and  intention  was  to 
do  that  which  is  stated  in  the  preamble.     But  even  if  this  be  so,  it 
may   well    be   that,  irrespective   alto-jether  of   the   preamble,  the 

(1)11  App.  C»,.  197,203. 
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18fll  ujiiTfitivo   j  art  nf  ilio  Act  civ.it' h  a  .sj-rtteiu  nf   ivspnHfil)!!'  ^ovoni- 

.,  "■"  iin-'ii' .     If  it  does,  ihiMi  till'    iiriiuiploH  or  Ciiniiiis   of  o>nstnuti'>ii  to 

Ml  StillOVK  '11 

,.  wliicl!  I    Iiavi'   ivfoiT, tl   apply  t«i  llu-   I'viati'iau  and    w  rkiiii,' uf  the 

^'^'^.'■'^"■'"' system  6u  creattd,   liut    wi  fa-llirr.      In  dtlwi'  wurds,  lam  only  at 

lili'ity  t<i  rt.':,'!ird  as  incn'pnrated  in  tlm  Ait,  tliuiiyli  ant  f\pivs<t'il, 

>fi'UK.\iK       |41!Mall   8U  li    puwi'ts   as    ii:av  l»i'   nicc-sarv  ti»    tlu- i Aistmua'   ami 

VicToMA.      WDrkniLf  nt  tliat   Hvstrm.and   vM  li"iil    wlmli   tl;o  systiiii  «(>  <  I'l'ati'd 

xtT-,,'  .     t-niild  have   no  vitaliiv.      Jiiit    t'niiiiiiav   lu' inliniin    varictii-s  and 

__  uuiiiiff  (It'jroos  or  ivs-p(in.sil>li' L,'"\i'rnnn  nt,  a"M  p.iAi'V.H  wiiiol;  Jiiay 

v.L'Il  he  nt'cuHHary  t«t  tlu'  t  xisu'ncc.  or  v  oiKin^j.  ur  vitality  ofuno 
syHtfii)  may  not  In.?  so  as  to  an  'IIivt.  Wf,  tlioit  fore,  lind  ouipelvoa 
con'.inually  and  on  all  hi»U.s  drivm  I'atk  to  this  central  point,  v.liut 
is  the  measine  of  <ioveinmen  wliicli  has  passt  d  to  m  under  rnir 
deed  of  -^rant  (if  1  may  so  call  it)  ?  Witii  wlat  limitations  i<  it 
HUrronnded  (  What  pnwers  ate  conveyed  to  ns,  and  what  not  '  I 
am  of  opinion  that  a  system  or  a  nieasin-  •  of  responsilde  <_;oveiii- 
meiit  is  created  by  tlu'  Act.  This  I  tliiijk  may  fairly  be  inferred 
from  the  somewhat  loosely  worded  provision  in  the  latter  part  if 
sect.  [57,  "  with  the  e\cepti'in  if  ili.j  appointments  of  the  ollicuiij 
liable  to  retire  fri»ui  otliee  on  piditical  t,'ioiindH,  whiih  ap{<ointmeiils 
shall  bo  vested  in  'In' <  ioveinor  alone."  This  evidently'  relates  I •> 
tile  apjKiintment  of  ministers  of  the  Crown  in  and  for  the  colony  of 
Victoria,  or,  in  other  words,  to  th«>  appointment  of  the  fi'o\erni>i'.s 
responsible  auNisers.  lUi;  to  say  that  an  i.s<dated  expression  of  this 
kind  j;ives  to  this  Colony  the  same  riLjhts  and  powers  in  regard  tn 
all  colonial  and  hw  al  atl'airs,  and  applieabK-  tlureto,  n-*  the  liritisli 
Governnu'iit  possesses  in  reyuid  to  tlu;  all'iirs  of  (ireat  Ilritaiu,  if* 
the  einnici'tion  of  a  propositinn  which  is  not  only  startling' Init 
positively  unintelli'.'ible  tome  We  have  certain  powers,  privili",'i!«, 
ami  rii^hts  e.xpressly  {granted  to  \is  by  the  Act  and,  mindful  of  the 
principle-j  of  construction  applicable  to  an  Act  of  this  description, 
tli(p.sf  powers,  privili'i^'es,  ,ind  rii,dits  so  expressly  !,'ranti'd  carry 
with  them  all  such  other  implied  jioweis  as  are  necessary  to  tlu; 
existence,  enjoyment,  and  use  of  those  powers,  rii,ditH  and  privi 
legep.  liut,  as  a  lawyer,  I  pioteat  ai^'ainst  abusin^  these  j^rand  aiul 
betieticial  prinei|des  to  the  extent  of  usin;,'  tliem  to  create  and  mil 
into  e.xisteticf  a  primary  power,  or  to  supidetnent  or  aid  Uiat  wliioli 
has  no  existence.  I  lakr  iho  Constitution  Act  we  are  at  first 
authorized  to  establish  two  Li'^dslative  iiouses  instead  of  one  (.sect. 
I),  that  bein^',  as  I  would  agaiii  observe,  the  primary  object  of  the 
Act  as  expressed  in  th«'  jirtamliie  ;  and  also,  by  tin;  same  section, 
power  i"  ^;iven  to  both  Houses  to  make  laws  conjointly  in  and  fop 
Victoria,,  subject  to  Her  .Majesty's  assent.     Then  by  sect.  I'rt,  the 


Al  TENDIX. 


(ilo 


('i>iur  UK 
VicroitiA. 

W'illi.UllH,  .J. 


[4'Jn]  (JdVri'iiDf  (this  fxiu'i'ssiiiii  liy  m-ct.  «»'_'  luoaiiiiii,'  the  jii'Iho.i  fm-  ik91 

iho  tinio  ln.'iii<4  lawfully  ailuiiiiibU'riiiL,'  the  giivfriiinoiil  <if   Victfiiii,  ""~^~' 

xhv  wnrd  '  aliiiii',"  iMid  tho  wonls  "  with  thoiiilvii'n  of  the  Kxooutivi'  ,. 

('iiiiiK-il,'  Ixith  <'f  which    I Apii'.s' i'lih  aii'lmiin!    in  .UMitlu!!'    ),;iit  of  ^  "'•',' '■-''•^'^'' 

!  oY. 
iliu   Act,   liuiiii^   oniitli<l)   is  to   miiVoko  ami    |iidro;j[uo    both    tho 

Ci'UiKil    ami   tliL'    AftHiiiiliIy,  ami    to  dissohe   tho    AsHomhly.      I'.y 

si'it.    llTi  imui-r   is^;i\ciilo  t'u'   lA','i-iliitnrt;  of  Victuria  to  iU>tliio  its 

jirivilf^t's,    )io\VL'i"a,    ami    iiiiMiuiiuif.s    within  a    ctrrtaiii    iimit.      Jly 

hi'ot.  ;i>i  it  hhall    If  lawful    foi'   lht>   (lo\irm>i'    to  semi    hack  to    thu 

(.'"iiiK'il  or  AHsciuhly  for   coiihiiitratii-ii   any  ainrmliiUMit    whirh    ho 

may  lU'-.iro  to   ho    niado   in  any   Kill   p'CMiMiti'cl    to    hi:ii     for    llor 

Maj'.'sty's  iisijout       '!  Ir'U  comca  hoct.  .'i7,  hy   wiiich  |«o\vit  is  ^ivi-n  to 

■'rlu'    <  Joviii'ii.ir,  with    iho    advice   of    his    iixcctit  i\  i;    Conmii,"'    to 

.([ipoint  to   puMic  othcc*,  c\i.i'jitiiij,'    ininisters  of  iho  Crown,  whoat- 

Hlipointnicnts  are  vrnli-il    in  the    'Miovernor  alone."     My   cuct.  4U 

I'owir  is  L^ven  ti'  inipose  ami  h'vy  diitii's  of  custoniH.     Tiien  conio 

M'l  tioi(s  ndalim,'  to  I  hr  haiidinuj  o\fi'ad  ri'\ci.m's  i  f  tlic  t 'rnwii    to 

the  colony,  and  toiiu!  char^duju'  .such  revenues  wiih  p.iynicni  if  the 

civil  list.  Ac.      I'VHcct.  T) i  povvtr  ii   uiveii  to   I'arli.niu'nt   to  make 

law.s    for    rc'^ulatini,'  (he   ^alc,   dis[ioHnl,   letting',  and   occui'ation  of 

wastelands  of  the  Criw  n,  aixl  of  all  mines  ami   minerals  therein. 

ity  .-^ect.  oH,  powi'r  to  apiiropriite  tlu?  consuHchiti'd  ii'\cuue.     'limn 

cnuii.'.s  tho  Well  known  ami  nuich  dehated  sects.  r»(i  and  h?,  I'y  which 

it    is    provided    that   all    Hills    f^r  apiimpriatint.;   any   part  I'f    the 

reveniU',  and  for  imposini,' ;iir,  duty,,  rate,  ti\,  rent,  reliu'u,  or  iin- 

|Hist,  .sli.all  ori^'inate   in  ihi-  Asscmhly,  ami   may  '      njecttd,  l>iit  not 

alterid,  hy  tlm   council,  and  that    no  sui^h  liill  sh  .11  l>c  ori^iii  ited  in 

the  .\ssomhly  which  sh.all   mx    have  hcen   (Ir.^t  rcc  lumiemlcd   liy  a 

messaL;iMif    "  the  ( Jovernor  "  to  the   .\ss<,iuhly.      By  .-^ect.  (10  poW(!r 

is  yivcii  to    I'.iriiaiucnt  to  repeal,  alter,  or  vary   the   \ct,  .sulijirt  to 

certain  liiuiiutious  ami  conditions.  ;,nd  hy  sect.  <il  power  is  i,'iven  to 

the    Legislature    to  alter    the  eleclorid  .Act.      I  have    now,  I  think, 

','eueralty  and  hrietly  enumi'tated    I'e.irly  all,  if  not  all.  the  jiowerH, 

nu'hts  an<l   pi'ivile},'('s   which    are   expressed    as  pissing    iiiider   (he 

t'ollHtitiit'oii  Act.   and  I  at  mue  ailmit  that  all  other  powers,   which 

tlioui^h  not  ex|iresMe(i,  aie  nceessHry  to  tiie  exiHteiice,   workinL,',  or 

luuctional   lift' of  the  expre:-scd  jiowerH,  pass  with  them,  ImtHone 

■'thers.     Now,  iiow  can  it  ht  said  that  (ho  power  or  riL;ht  to  exclude 

|4'.il )  nlioufi  from   our  territory    is   in  any   seiiso  neeoHSHry    to   tho 

■  xercise,  enjoyment,  or   u-.eofanyof   the  powers,  rights,    oi' privi- 

li'Mt'n  exiiressed  to  he  '^ranted  /      It  nii)^hl  he  urired  with  far  j^Meater 

f'irce  that  the  exercine  of  tho  preroLjativo  of  mercy  is  a|)purtemtnt. 

Ill  incident  to,  or  inherent  in  the  powers  vested  hy  tlie  ConHtituiion 
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1H91  Act.     And  jot  1  vuntiir-'  >■•  "hink  that  the  o\orci>.e  of  tho  ]iioi<..:a- 

McsiiKOVK      ^'^*'  "^  i"ii'i»-".V  'l"i'«  not  pasa  to  us  umlor  that  Act.      Wlictlier  it  \v,is 
V  jtuipoHely  withheld  or  imt  ,n  aiiothor  matter.     I'>ut,  in  lu}-  ('i»iiiii>ii, 

rp^^^.  * '  '  WO  liave  it  not,  as  a  ]mi't  of  our  svHtem  of  i^overniueiit,  ho  far  a.s  the 
Constitution  Act  ia  concerned  :  and,  except  in  so  far  as  this  jiowii 
can  he  cxerciscl  here  liy  virtue  of  sects.  JJlH  jiih'  .">1M  of  tlie  Criiii- 
inul  Law  and  I'ractice  Statute,  1H(>4,  and  nadir  thf  (lovern<pr.s 
instructions,  in  every  case  callini,'  for  its  exercise,  recourse  must 
be  had  to  the  S  .verei^n,  tliroU'^h  the  Sovereij^jn's  Imperial  advisers. 
But,  as  it  1  apiiens,  this  prerogative  may  he  exerci-std  here,  ud  hy 
any  law  in  force  in  Victoria,  except  in  .so  lar  as  it  may  be  e.\erci.°,eil 
by  virtue  of  mtcts.  318  and  :'>''.>  of  the  Criminal  Law  and  Pra<tice 
Statute,  but  by  the  in.strnctions  to  the  (Joverror  as  an  Imperial 
oHiw..r.  In  the  s;vuio  way  as  I  have  directed  attention  to  the  c\ 
proMons  in  the  Constitution  Act,  '*  tlie  (!(jvernoi,"  "the  (Jnv. 
•eriior  alone,"  "the  (Jo\eriior  w'h  the  advice  of  his  Exeeutivi 
Council,"  and  to  the  interpretation  section  («>2),  I  desire  here  to  call 
attenrimi  to  the  peeulirir  ami  siu'uilicant  ]ihraseoloL  used  in  seel-.. 
.'U.S  and  ;ilt)  of  the  '  riminal  I.;iw  and  I'ractice  Statute.  Hy  sert. 
.'US  "  the  ( Joveinor  "  may  yranl  a  conditional  remission  of  sentence, 
and  "the  <lovernor  in  Council  "  may  make  rules  for  the  ■•vV'.'ati"ii 
or  remission,  conditionHl  I'r  -"therwi.se,  ot  sentences,  as  :i  or  itive 
to  u'ood  conduct  while  uniler:;oin'4  .sentence.  l?y  sect.  .)];■  '"tlic 
(JoviTuof  "  may  extend  mercy  conditii'iially  to  an  otlen<ler  uiidor 
sentence  of  death.  The  (ioveriior's  instructii>iis  upon  this  point 
read  as  follows  : — "The  (loveinor  shall  not  p.udon  or  reprieve  any 
such  otlender  (a"  olVendei'  under  ."entence  of  deatt;)  un!»'S.'»  it -il;:!!! 
ajipear  to  him  I'Xpedient  so  to  do  ui)on  receivim,'  tlm  iidvice  of  tlic 
Kxeoutiv"  Council,  lint  in  all  ca^es  he  is  to  decide  either  *■> 
extend  or  tn  withhold  a  pardon  nr  rejirieve  accordini;  to  /usoir,, 
(lilihiitiir  jiiiliimitit,  u'lii titer  til).'  nnnitirrs  i>f  the  Ji!.rn'ifii-i'  i'<iu,iri! 
roHci'r  tlurriii  m'  iithirir!,si\''  It  wo\dd  ap])ear,  therefoie,  that  there 
[422|  is  a  portion  of  the  preioLcative  of  mercy  vested  in  t!it 
Governor  and  not  in  tin-  ( iovi'rnor-in-Council  by  tho  Criminal  Liw 
and  Practice  Statute,  and  that  there  is  an  authority  given  to  tho 
fJoviMUor,  as  an  Imperi.il  aijenl  of  his  Imjierial  princijKiI,  by  tli>' 
instructions,  as  to  its  lurther  and  fuller  exiTci.se.  But  there  is  vm 
mention  whatever  of  the  e.xerciao  of  such  a  po'  er  in  the  Constitti 
tion  Act,  and  unless  it  can  be  dra-^'^^ed  into  the  Constitut  on  Ac 
by  one  or  f»ther  of  the  two  princijiles  t(»  which  I  have  alica'ly 
referretl,  it  is  not  contaitied  in  that  Act  at  all.  For  the  reasons  I 
have  previously  stated,  this  power  cannot  be  created  by  cailiui;  in 
aid  those  principles  ;  .•uid  if  this  power,  the  power  to  extend  me'-<y. 
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cannot  Im  ao  created,  most  nssiuroilly  the  i>owor  claimed  to  exclude  18i)l 

aliens  cuniu't.      Hut  ;  iie  lliird  nijixnu  to  which  I  have  lufenLMJ,  and  vTi-~.Tr»,.L. 

whicli  I  have  HUi,'i,'estotl  slionld  he   used  with  caution  in  conatruiiii;  /'. 

an  Act   i)f  \hi8  de3cri!>tiiin,   exjJfOHsio  uniuH  est  exclusio  alterius,  m,    *''^^^*^' 

cannot  and    should   not  he   discarded    in    tho  consideration  of  the  

(luestion  a-<  to  whetht-v  we  "et  under  the  Constitution  Act  I'itluT  tlio      f|>L'PKKMK 
'  I         I         f  Con  1  (n 

one  or  the  oth<'>  of  the  powers  to  which  I  have  refern-d.     The  Act      Vktoiua. 

is  absolutely  silent  as  to  a       nveyance  or  urant  of  either  of  these    ,,,.,,"!  , 

]M)Wt'rs,  and   ytt  it   does  convey   to   us  in   express  terms  powers  of  

certainly  no  grcatii    i-OHi'iiitude.     I  have  already  enumerated  what 

tho.se  powers,  rii^hts  and  privilej^es  are  ;  but  as  Kimewhai  ejusdem 

lieneris  with  those  tha»    !    have   inenti(  iied   as   not   passin<,'    I   may 

mention  the  pow»  r  to  convoke,  prorogue  and  dissolve  Parliament, 

sect.  28,  and  the  jiowerto  alienate  Crown  land  and  Crown  minerals, 

.sect.  ."^4      These  foini  the  subject  of  express  ^rant,  and  of  c^iurse 

any  powers  or  ri<j;iUs  ueces.sary  to  the  exercise  of  those  powi-rs  pass 

with  the   '^rant   of  tliem  :  but  as  regards  tho   power  of  excludini; 

aliens  and  of  extendin/  mercy,  there  is  not  even  the  faintest  sui,'- 

gestion  in  the  Act.     Therefore,   for  this  and  for  the  other  reasons 

to  which  I  have  referred.   1  arrive  at  the  cmclusion  that  under  the 

Constitution  Act  we  do  not  possess  tho  jxiwer  which  forms  the 

piincipal  suljject  matter  of  th  »  defence   now   under  etmsideration. 

It  is  a  power  which  jKissibly  may  have  been  withheld  for  the  reason 

that    its    exercise    here    might   cau>e  complications    between    the 

Imjierial    (Jovernment    and     other  nationalities.      Ueing    witiiheld 

it  leaves  us  in  this  most  uni>leasant  and  iiividious  position,  tiat  we 

[42'$]  are  at  jiresent  without  the  letjal  means  of  preventing  the  .senm 

or  des[)eradoi's  of  alien  nationalities  fro-u   landing  on  our  tcritoiy 

whenever  it  may  suit  them  to  come  here.      For  tho  reasons  I  have 

given,    judgment,  in  my  opinitm,  should  up<  n  this  ari,'unient  be 

entered  for  the  plaintifl'. 

HoLuovi",  .f  : — 

In  this  case  we  have  to  decide  the  (jnestions  of  law  raised  by  the 
pleadings  wliich  are  contained  in  the  fourth  paragraph  of  the 
ilefence,  and  in  a  condtMised  form  may  be  reduced  to  two,  namely, 
first,  whether,  under  the  etrcumstances  set  fi-rth  in  that  paragraph. 
Her  Majesty's  mini.sters  for  Victoria  could,  on  behalf  "t  ||fr 
Majesty,  lawfully  exercise  a  right  to  exclude  the  plaintifl',  an  alien 
friend,  from  Victoria,  as  a  i)art  if  tho  Royal  prerogative  :  and 
secondly,  whether  tho  act  of  preveiting  the  plaintiti' from  landini: 
in  Victoria  under  those  circumstances  was  an  act  of  state  policy, 
lawfully  ratified  by  Her  IVFijosty's  ministers  for  Victoria  on  l)ehalf 
of  Her  Majesty,  or,  shortly,  an  act  of  state  '. 
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ISfll  Each  I  r"  iluvse  .lUe^liuiis,  it  i-j  tibvi«ni.s,    iniy   inviilvt-   tin;   tlisciis- 

Mrschovi'     ^'""  "^    sev trill   I'TLp  •siti  iiis.     TIio    f.ict    d    tlii'    itLiiuti!!'  liH\iii,' 

r.  Hrrivtil  in  Victniiaii  w.-iturs  mi  hiKinl  ii   vcs.-i'l   wliioli  Ciirriuil  iinini- 

'^^foY   *    '"  ^•■•^"1'' '" '-'■"^<^'-''*s  "'  ^lic  [)r(t;)(r  miiiiliir  hin  <»iiij'   lucn  iiitn  hn'od 

inti)  iliL'  (lofoiioe  a»  a  circuiiistaiioi.'  m:    ivliicu  to  ftuiinl  uu  ar^'iiiiiiiit 

n!'*'V^^.      '"  <liscusHiiii'  tlidse  iiroiiosiUoiiH. 

Vit'Ti'UM.  Now,  ,1-5  tM  till'  first  (luestion,  tiobotly  has  ditijuiti  il  Uu;  Altin.ui.y. 

,,  ,        '.    r      (ioiu'ral's  iDoiMi-titidu   tliat,  liy  ijitiVation;'.!   law,  cvorv  iiatinu  Ii;i.s 

thu  li'.'Iil  of  oxchnliiiLC  t'  iici^ucrs  inm  its   territory,  as  \\v\\  friends 

HS  iMieiuii's.      Itut    wliat  wo   have  hero  in  tho  tirst  ])laci!  to  con  id,  r 
is,  tjy  ulioni,  accoi(liii;.c  to  Kiii^lish  law,  that  right  may  In;  excucisi-i! 
as  if;^Mi»ls  alien  fiM-mls   in   the   niothi-r   country,    whi'thtr  by  ijie 
Crown  or  by  I'ailiiuutiit.     On  this   point  thu   nsiilt  of  ail  tlio  pre- 
fc'dciits  and    !u~'oric.i'.   pasHaijc.s   that   iiavo  Ixon  cited  to  iis  ii'iiy  he 
vuy  l)riilly  sinniuarized.     'I'ln-'   power  to  exclmtc  alii  us  i;;  tinie  of 
peace,  liorli  by  forIjid<liny  tluun   t  >   entijr  faid  bv  coiiipolliii .'  iliein 
to  depart  I  lie  realm,   has  lieen   cla'inu'l  for  the  Crown  as  part,  of  its 
prero,;ative  d -uu   to  (|inre  n  odern  times,      'between  I  ho  conipiest 
and    the   eiil    of  i!ie   .sixtet'iitli    ct-ntiiry,    a-i    wc   ai'<.'  infoimed  liy 
loi'.n.ed  wri'er.s,  it  was  exercised   n":.  unfre'pjcntly.    altiioiif^h  inly 
on.i  well  ii'ithenticati'l  iiis'anco  was  meiili' iumI  to  lis.  tho  t  xpidsioii 
of  tho   .lews  bj'    Ki-\<4   Kdward  the  First  :  a  somewl  at  niifi  rtiin.ito 
[4"24l  instance,  Corisiderin'4  the   feelin;4s   hy   which  t!io  v  Inde  punn- 
lation,  fill, a  the  his^diest  to  tho  lowes',   were  tlnii  aiiun'ti'ii  towards 
the  .lews      Oi  tho  othi  r   hand,  it   ajtpoar.s  that   siin  e  t  lie  rei_n  <,i 
♦  ^•ileoii    IClix.ibetli    thi'i    l)oWt  r    l-as    never    I'eeii    exeiviHed    by    tin 
.Sovere'1,'11  wiihoiii  tho  saiiciion   'f  I'.nliament,    iinles.i  the   cast'  i,f 
III   II    A'I'iiii  (i)  fiirnishe-«   a  sulil  ,ry   exception   to    my  statement, 
In  that  caso  .Mr.  Adam,  an  alien  friend,    iiad   been    banished  fim,! 
the    island    of  Alanritius    by  order  of  ijio    (lo\eri'ir  and  C^inicil 
under  in.st ructions  from   tlie  Ibitish   ( lov,  rnment,  and  it  was  I.cKl 
by  tho  .ludicial   Connnittee  of  the   Trivy  Coinicil  that,  l)y  the  law 
of  the  ishin!,   an   al;en   friend   could  be   leniovii  by  t'o  executive 
^ovonnnent  at  its   pleasur.-   witlnui   havin.y  l>een  cmn  icted  of  any 
ollonco,  null'.--    ho  had  procureil   tin   |)"rmi>sion   of  the  '^overimii'i.t 
to  e.-tat'lish  his  domicile  there.      The  juilL,'meiil  of  the  Trivy  Cmai- 
oil    proceeded,    to    use    the    \vords  t>f  Lord    l^ioui^ham,     "  on   the 
ijround  of  the  peculiar  pr-  visions  of  the   Kro-ch   law,"  which  piv- 
vailed  on  tho  island,  ad  w-idd  have  been  just   tho  reverse  if   Kn:4- 
lish  law  had  prevailed  there,      Acc<,rihnj<   to   the  law  of  France  !i.s 
it  then  stood  mi  the  inland,  llie  exec.tivo  goverinnent  had  power  ti> 
remove  any  jilion  not  donii«ili-d  by  its  authority,  Jind  for  this  reas  ■!» 


(1)  1  Moo.  i'.  C.  4C0. 
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II  Ui(;  Att.piin'V. 

Vi.'iy  Miitioii  I|;,.^ 

.  iis  "i-!I  fnCii.ls 

I.K'f    to     CI. 11:  i(l,.|. 

i;iy  I'l;  fxcicisi'il 
uli"ti)(  r   hv  iji,, 


it  was  ri'snlvrcl  ihiit   Mr.   .\>liini  could  ho  lawfully  ileportcd.     '^k- 
\vin  n<  t  rt'U    vucl  hv  force,  but  wKut  iiwiiv  undcf  p.iiii  of  lieiui_'  for- 

French  |irci<>!.;iitivc 
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\.h'w  ^'"'  ^  Tkkon. 


cil>!y   (h'p  ii^il,    winch   w:i.s  tin;  saiuo   thiiiL;. 

howtver,  wfts  not  English  iircroj^ativo,  (iml  the  cnsi.!  of  in  ix 

(I)  fui-i.i>ln.H  no   iui'iimI.  nr  for  ascrihin;,'  to  an   Knu'li.sh  Soveu-i^^n  a 

I'owi-r  which  had   iiccii   inliL-iunt  in  tliu  Crov.  n  of   b'raiicc,  and  was      •  ' ''HK.mk 


:ov. 


siill 


existent  m  the 


l< 


Mai.iitiuH  as  j^ovenied   I'V    I' 

1. 


rone 


h  1 


« 'Of  in  OK 


a  w . 


lie 


Vi 


iu'j;nu!iit,  in  my  o|nnion.    ponits  lo  a   dneetly  oii]M«sif e  conclu-'ioi 
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eioiUA. 


royd,  J. 


To   I'Ut    il  in   .inotlmr   form,   tlie   ollcuee  whieii    the   h.n  itiner   liail  


col 


lU 


iiiiitted   l)y   eii'oriii<<  t'le    island  ilhvially  could,  l.y  tli"    Kivneh 
lilt;  island,  he  iMinislu'd  h}-  the  Soverei'jii  or  hi:;  de!t",'ate  hy 


tlejiortiie^  the  forei'.'ne.r.  Bur  afcoidiii'/  to  E,  i,dish  law  no  resiih'iit 
111  lilt)  I'ni'ed  K'lindom,  whetlier  native  or  foruii,'iU!r,  can  l)e 
diported  ai  the  arl»itiMrv  will  of  tli«'  execiiiive  for  ans  offence 
r.lle'j^ed  t 'gainst  him.  For  any  otlence  lie  mu;t  lie  trieil.  ani't  if  con- 
victed punished  a.s  the  law  jtrcscrlieH. 

That  the  powi-r  of  excuidiu",'  alien   fiieiids  iver   exi.sted  a.s  a  p.rt 


<  1   the  j.rero'.:at!v» 


lias  Ikm'Ii    veheincni'y   ileniei 
'  ill 


d     llV    St:.teM 


lien  and 


s   uuist'  loiiM  as  the  ad\  oi;ali  s 
foiei'Micrs,    natiielv,    ujerchanis. 


I  iL'.'*]  jiuists  of  hi'_;h  autln  r  ty  '|nit 
f'T  its  exist I'lice.  'I'o  one  da-s 
t)otli  in  the  iMai,'iia  Carta  of  Kinu  John  and  iu  that  <f  the  liis; 
year  <  f  Henry  the  Third  (A.D.  l-'lf)  and  iL'Hi),  frei'  iit,'iii  of  ingress 
and  cLrres.'*,  and  of  jihtdiiiLC  ami  traveliiin,'  from  plact-  lo  phue  in 
lOiiudaiid,  except  in  tiiin;  of  war,  is  accorded  as  one  of  the  ancient 
and  lawful  usages  of  the  realm.  l'rol)al)ly  this  class  of  aliens  waa 
s|nH;ially  nuatioiu'd  as  the  only  oiu' that  sjiecLdly  needed  pnnec- 
t  I'l,  foreiiin  int.'ichaiit.s  haviii)^  sulfered  so  much  from  Kin^'  dolin's 
exactions,  hut   thai  is   only  conjecture.      In   th"  clia- t"r  of  the  fol- 

\iliioli  rath'  r  coiinienaiice.s 


twin.,' year  a  reservation  is  intn. 
>f  tl 


iliieed, 
lop 


tlie  autliuiity  of  the  .Sovercimi  to  doprut;  even  nien iiant.s  on  oca- 
sion  f  the  heielit  if  this  old  ,tnd  excellent  iisa.e.  tin'  nierclnuits 
;ire  declared    free   t  >  come    md  ::o 


nisi    pull  ne   ami'    proinniti 


ititi 


fii' lint  "  (unless  tliey  shall  have  hei-n  puhliciy  pi'(>liii)iied  hefmi'- 
iiaud).  On  a  i(nestioii  of  this  Kind  I  attach  ennparatively  little 
iiiiliortanco  to  what  was  <lene 
tieiith  cf'ntuiy. 


<ir   said  liefore    th 


:l 


>i  tl 


le  sis- 


l 


p    t  I   tlia'    time  const itut  iou.al    usai,'.'  was  ijuitc 


micrystallized,  in  fa;;t,  it  had  hardly  bet,'uii  to  settle,  liefoie  tiieii 
Iiundri'ds  of  procedeiits  mii^dit  lie  found,  .-tretche-*  of  Koyal  author- 
ity uncliallen','ed  at  the  time,  for  acts  which  were  afterwikriU  dis- 
covered to  he  gross  infrin^'enienls  of  the  priviletres  of  Parliament 
or  o!  the  liberties  of  the  pi-ople.  Hut  I  im  vei  \  much  impr^'ssed 
with  the  fact  that  tor  nearly  three  centuries  no  IWitish  8overeiL,'ii 
lias  atteinpttnl  t»»  exurcist*  th«   nyht  of  ex[»elling  aliens  or  of  pre- 
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1891  ventint;  their  intrusion  in  time  of  poaco  by  virtue  of  hia  preroga- 

MuaanovK     ^i^'^'i  '^''^^  "'•  liritisli   MiniHter,  not  even  the  strongtjst  atlvocittt;  in 
V,  theory  for  the  plenitude    of  the  Royul  authority,  has  ventured  in 

Tot  ^"'^ '  *''''"  '"**•"'■  ^"  ''"t^ut^o  his  theory  into  practice.  Whenever  it  hiis 
been  found  neoessiiry  to  take  moasuros  t>f  precaution  with  resp(?et 
tojiliiMis  resi(k!iit  in  the  country  or  e\p'-'cted  to  arrive,  a  teinpuniiy 
Act  of  Parbaiiioiit  has  been  pansed  for  the  j)urpnsc.  The  Act.s  nt 
IJ.'Hioo.  111.,  c.  4,  and  ;.  (ico.  III.,  c.  80,  to  which  allusion  lia.s 
been  made,  are  exani|>ljs,  and  the  Act  11  «&  12  Vict.,  c.  20,  i.s 
another  example.  The  Attorney-Cleneral  ari^ued  that  these  two 
statutes  of  (ieorge  the  Third  reco^nisid  the  rij^ht  of  the  Sovereiyii 
to  exclude  alien  friendrt,  and  he  referred  particularly  to  the  Ttli 
section  of  the  Act  JiS  Cieo.  Hi.,  c.  4.  contrastijijr  it  with  sect.  l!<. 
[42r)J  Sect.  7,  abbreviated,  enacts  that  whenever  His  Majesty 
shall  think  tit,  for  the  safety  of  the  kingdom,  to  direct  that  aliiiis 
otiicr  than  merchants  shall  not  be  landed  in  the  kingdom  or  only 
landed  at  prescribed  places,  the  master  of  any  ship  disobeying  His 
Majesty's  otders  shall  forfeit  50L  for  every  alien  landed  in  contni- 
vontioii  of  it.  Sect.  IS,  abl»reviated,  enacts  that  it  shall  bo  lawful 
for  His  Majesty  to  direct  aliens,  with  certain  s[)ecitied  excei)tion8, 
when  resident  in  the  country,  to  reside  in  such  district  as  His 
INlajesty  shall  think  pro|)er.  The  .suj^get^tod  contrast  rests  in  this, 
that  in  the  one  case  dis<>l)etlieiice  to  the  direction  of  His  Majesty  i.s 
made  punishable,  and  in  the  other  that  His  Majesty  ii  empnW'.Tfil 
to  diicct.  Si'ct.  IT),  wliich  C'-iitaiiib,  with  respicl  to  t)r(U  rin;^  the 
departure  of  aliens,  iirovisions  similar  to  those  of  sect.  7,  with 
respect  to  j)rohibitini,'  their  iuiruHion,  sui)port8  the  Attorney- 
Oeneral's  arj^ument.  'Llx'  enactmenls  of  sects.  7  and  15  are  he 
framed  that  they  woulil  have  been  et|ually  etiicacious,  even  though 
without  them  His  Majesty  could  n<it  lawfully  have  ilirected  tint 
any  alien  should  be  ke|)t  out  or  expelled  ;  but  I  believe,  neverthe- 
less, that  the  statesmen  under  whoso  ausi)ice8  the  Alien  Acts  nt 
(I'eorije  the  Third  wore  pas.sed  did  intend  to  recc-i^'uise,  so  far  a:? 
they  could  without  distinctly  aiiirmint;  it,  the  preroj^ative  of  the 
Crown  to  exjlude  aliens  fr  ni  tho  United  Kini^doni,  and  that  w.«s 
the  least  that  could  havibeen  expected  from  their  openly  expressoil 
opinions.  If,  however,  the  .Aits  of  (ieor;.;e  the  Third  recogni.si' 
this  jM.wer  in  the  Cmwn,  the  .\ct  ch[>.  20  of  11  iSL  12  Victoria  d'cs 
not,  but  the  revtrse.  The  tirst  section  cf  that  statute  authorizes 
a  Secretary  of  St.it e  in  (ireat  Uritain,  or  tho  Lord  Lieutenant  in 
Ireland,  if  he  thinks  it  expedient,  on  certain  inforiuation  supplied 
ti)  liim,  to  direct,  by  nrder  under  his  hiind,  that  any  ali«  ■..  with  the 
exceptions  mentioned  in   sect.    (>,  shall  depart   the  realm  within  > 
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liinitod  time,  ami  tho  Act  thon  proceeds  to  rtn<l  meiins  fur  eiifi>r<.'iny  IStfl 

the  iirder.      If  the  Crown   had  heen   supjtosed   to  po-jsess  tho  v\is,]\t  Muh,jrovk 
claimed  for  it,  either  as   to  aliens  in  yeneial  or  ai  to  aliens  other  '. 

than  Miorchants,  the  ])owor  conferred  by  the  tirst  section  of  11  ifc  "^q,^^^'''*'"*'" 

lli  Vict..  V.  20,   would   have   been  wholly  or  partially  uiiiUL'essary,  

find  the  section  would  have  lioen  tiauied  in  more  miarded  Inn'^uai'e,  A^, '.'.?!? '^L''!, 

V  'Ul.  n  1     Or 

si>  HH  not  to  invade  tho  premirative.      I'pon  the  whole,  I  tliiidv  that      Victokia. 
he  rii,dit  of  excludini' alien   fiii-nds   Iroin   tho   United    Kin-dom  Ih    ,,  ,       ',    , 

now  vested  in  the  Parli.imont  of  tiie  I'nited   Kin;;dom,  and  not   in  

r4li7l  the  S'lvereif,'!)  alone.  T  cai.not  say  that,  a.<  a  j)art  of  the  pre- 
r<i!,'ative,  it  has  I'alien  into  desueUide,  for  that  wnuld  imjily  thai  it 
■  nice  lef^ally  existed  as  such  ;  but,  leaving'  it.s  lei,'al  existence  oi»en 
'o  nuestion,  constitutional  usaye,  hardenin-^  with  tim-.',  has  excluded 
I'  from  the  prero<iative.  Just  tht;  same  thin:,'  was  decided  by  the 
House  of  ijords  \ihen  Sit- .Ijimes  Parke  wa-i  created  a  life  peer  by 
the  title  I'f  liaron  Wen-'leydah\  It  was  established  beyond  dispute 
that  tho  Sovoreiun  had  in  former  times  created  life  peers,  who  by 
virtue  of  their  creation  as.«inued  t(»  sit  and  f>at  in  the  !lou.se  of 
Li-nls.  IJui,  it  was  resolved,  nevoi tlii'h-si,  that,  althoU'^h  tln' 
<'rown  could  still  create  lifi.'  pet-rs,  it  c-iuld  not  entitle  any  |.er.son 
<.i  nmobliMl  to  sit  in  a  chamber  of  herLdit.uy  h.'sjislators,  which  by 
constitufii'.ial    usage  ext^mdiu'.,'  over   fouv   centuries  the  iiouse  of 

Loi'ds  hud     Dl'OoMU'. 

Suppose  MOW,  to  adopr  (he  laiiLCuaire  of  tiie  Atti-rney  (Jencr-^I, 
;!iat  the  srjvereign  right  which  mery  nation  po.s.sesses  to  interfere 
^vith  foreiunors  ent(!ring  Ma  dominions  is  under  the  Knglish  ctJiisti- 
•utiou  vested  in  the  tjueen.  He  then  contends  lint,  as  regards 
local  artairs,  this  bruncii  of  the  prentg-tti. o  is  exercisable  by  tho 
'^>uei'n's  ministers  for  Victoria;  .Mid  he  works  out  his  c-.nccpuon 
111  this  wav.  'I'lie  •^)ueen's  pr.ro^ative,  ho  says,  is  active  all  owr 
her  Einj.ire.  Personally  she  caun  it  exorcise  thi.s  branch  i>\  it  any- 
vhi-re.  K'-go,  it  must  be  exorci-ed  on  her  behalf  iu  >  r  for  ^'^ctorla 
1  ither  by  her  mini.slers  f  .r  Imperial  .ifFairi  or  iiy  her  ministers  for 
\  ictoria.  liut  responsibl--  unurnnuMt  ha^  b,'»'n  est.iblislud  in 
\'ictoria,  with  ministers  re.spon.siblo  as  t"  all  local  utt'airs  ;  and 
tiienco  it  result*  that  tho  ii'.^ht  to  advise  the  t^ueen  as  to  such 
iitfairs  has  been  taken  awayfiom  the  I mperia.  advisers  of  the  Cdwii 
(that  is,  from  Her  Majesty's  ministers  in  the  I'niteil  Kingdom),  and 
has  been  transferred  bj-  law  to  Iut  ministers  in  and  lor  Victaia. 
The  exclusion  of  foreigners  from  Victoria,  althou^li  it  may  involve 
Imperial  coiiBe'iuonces,  is  a  looal  atlair,  inasmuch  as  tho  power  to 
I  \c!uile  ;hem  is  necossarv  for  tho  good  government  of  the  cohmy. 
The   Queen    must  therefore  exercise  tliis  part  of  the  prerogative 
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1801  thripiiijh  liiT  n)>'jK»')RiI)Ii>  iiiiniH'ors  in  tin-  colnny.  either  fipnir  ficin 

tlin  (Invcniur.  nr  liy  tlic  ( !i>\  tTiinr,  as  tlic  I'ThI  ropoHitory  "f  \r.  [j 
tnuHt  Im»  (lartunu'd  that  lliu  (JiU'i-n  nr  tlu!  (Invornnr,  as  tlio  ciisc  nmy 
I  l2S]ici]uiti',  liiis  !i!<Ki!Titt><l  t<>  what  liashccii  ordtTi'd  I  y  Ht'i'Mfiji'sty's 
luini.sti'f.s  f'.r  flic  »'.iloiiy  on  Iht  !ir]i;ilf,  iiiasuiiicli  a?  they  'mvc 
not  l>i  I'll  (liHiuisuMl  fiMin  iil!i(^(>.  I  have  iiirccd  tnu'i'tlicr  'litl'tToiit 
portions  of  tlic  Attonicy-di'iu'tal'H  a'iilroKs,  Init  I  think  I  ha\i>  iin 
Htihiivd   .1      dcrrd  1  is  aruiniMit  faithfully,  and  as   nearly  as  iio,=jsihh'  in  his  own 

svoids.      '•'ihm' ill',!  with   '^nat   ii!:i]it!(M,  tlu' aii,'iiiiicnt  appeals  to  me 

V(  ry  siilpth-    hiit  nnsoinid. 

At  till'  outsot.  vi- nuHl  not  l)c  iiri  led  liy  aV'-tract  tiTnis.  .\n 
such 'hill',' as  rcsponKihIo  u'"\<i'ini!(iil  Iia'i  Ik  cm  lu's'owi'd  upon  tht> 
polony  liy  naiiii\  ami  it  conlil  not  In-  so  hi^stowcd.  Tliorii  's  n  c\i\ 
and  (liied  institution  care'd  rrspi.iir'ihli'  u'ovuriiniunt,  identical  in  all 
Countries  where  it  esists  Whatever  ine:>fnre  of  soir-'.'oveninieiit 
has  Ikh'Ii  imparted  to  the  colony,  we  must  s(  un.-li  for  it  in  the  sta- 
tute )>i\v,  and  co'leet  and  consolidate  il  as  l>oat  wu  may.  ^'o'.ody 
can  have  studied  the  develoi'iuent  of  .self-i,'overnmejit  in  the  Aii"?- 
traliaii  roh.nicR  withoul  havini,' (  hserved  the  tentativi*  find  caution<i 
matinef  in  uliiih  the  British  statesmen  liave  proceeded  in  tluir  aidu 
ous  taslx.  The  inijinlse  which  has  warmed  them  into  action  h  s  always 
l)een  su]i]ilied  from  tiie  colonies  themsilvea.  Uut  we  must  not  for 
L't't  this,  that  it  is  th  rarlinimnt  of  iho  I'nited  Kin^'dom.  i,'uidotl 
by  the  stntesmen  of  the  mother  country,  tlint  has  t,'rant<'(l  to  this 
colony  the  ^\hole  measure  of  t he  8elf-}^'overnment  whicli  it  ]ioS8prsc.s. 
It  was  the  Pailiament  of  tlu'  I'liitcd  Kinedoni  whicli  ivuthorized 
Her  INTajesty  to  <,'ive  tlie  Royal  assent  to  the  Constitution  Act.  and 
it  is  tlie  iiiteiilion  of  the  Parliament  <if  the  I'nited  Kinijiloiii,  as 
disclosed  in  the  Constitution  Act  of  which  it  approved,  that  we 
must  set  o\irselves  to  discover. 

Hy  the  laws  which  the  ('onstitutio]i  Act  preserved  in  force,  and 
liy  others  whii'h  have  since  lu'on  pass»'il  by  the  T-e'^islature  of  thi.s 
c(dony,  and  aHsenteil  to  by  the  Crown,  the  (Jovenior  lias  been 
authorized  or  commandi-d,  either  .alone,  or  more  usuaMy  with  the 
advice  of  liis  Executive  Council,  to  dischaitje  a  Ljrent  n'!ml)er  i>f 
duties,  involvim,'  a  wide  administrntive  control.  Admittini,'  that  nil 
the  incidents  to  that  administra'ive  control,  liy  which  I  mciin  every- 
thinj,'  that  is  necissary  for  the  u-ie  of  the  s]>ocitic  jiowera  and  facul 
ties  conferred,  may  be  imj)lie<l  as  <,'ive'  in  with  them,  we  are  still 
driven  back  to  tlie  startiii|j;  point.  What  are  these  apecitic  jiowers 
and  faculties  '      The  power  of  excludiii'.,'  aliens  is  not  one  of  them 

\i'2*y\  ]\y  the  Constitution  Act  itself  cii tain  powers  are  conferred 
upon  the  G(jvernor  -iniilar  to  some  of  those  which  in  the  United 
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et  terms.     .\,, 
nved  nil-. 11  tlio 

riuTC   ■■<  11      cut 

iili'iiticfil  ill  all 
'If-i/iivcniiiicnt 
r  it  in  tlu«  sta 
may.  ^'o'liidy 
it  ill  tlic  Alls- 
<»  find  ciiu?iiin<! 
I  in  (luir  aiiUi 
tion  Irs  always 

mist  iKit  fnr 
iL'ilimi.  i^uifU'd 
ranted  to  thi.s 
it  |)(i.s,sf\';s('.s. 
ioh  anthi)riz(Hl 
It  ion  .\ct,   ami 

KiiiL,'di)iii,  as 
ivcd,    that  wo 

ill  force,  ami 
slatiiri'  of  this 
nor  ha.s  hei'ii 
la'Iy  with  the 
at  ii'mihoT  "f 
littiii^t  that  all 

I  nu'an  ovoiy- 
ers  and  fnoiil 
1,  we  are  .still 
))Ocitic  powers 

one  f)f  them 
are  coiiferreil 

II  the  Unitoil 
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KiM'tloni  ihe  (^)iieiMi  »•  joys  as  In  r  exclusive  iirivi'c^e,  n<.t,il>ly  that 
(if  [inri  L,'iiiM.t{  tlo  Council  mid  Am.*i  mMy  and  diH^(>l\in_'  tlio 
.\  ■ij'eiiilily,  tliat  of  njip  lUtinij  any  ofUc.  rs  liahU' to  ri'tireon  poli- 
tical jiroimd.s,  anil  that  of  appointiiii^,  with  the  advicu  of  tl  e  l''xe- 
cufiv  <  ( 'onncil.   all  other  pidtlie  otiiccr'*  under  the  i,'ovcrniiieiit   of 

owed  in  exnitsa 


\itojia       I'owi-ra  of  thi.s  chis.s  havinL(  'k-*  n   hesft 

feiiiis,  we  oii'^ht    o  piu.iiju.e,  necordiii'4  to  tlio  ordinary  mle  of  con-      Vn  roiii.\. 
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stiuitii.n,  tli.it  no  o  ,',»  rs  < 


if  -h 


e  Kimo  c\nnn   ucre  in 


tellil.  d  to    )> 


In  y 


Tlie    riTe   is  not   o^e  of  univerH  1   app!ic;»ti'.!u  hut    in   the  pn.sent  

iiistaiic(  it  ■h  nld  he  tiu'idly  no;  lied,  iiia.sninch  as  it  i<  still  a  funda 
iiii'iital  niaxiiu  (hat  the  Crown   i.s  not  Ixnind  hy  any  statute  un'ess 


il.J, 


expjcasly  Iihm-  in  nanii'il,  ;!n<l,  as  a  cor 


ill 


ar 


till-  IliiVid  pieioL'at  ivc 


c.iiiiiof  lietouchi<l  (  xcopt  in  so  far  as  theru'ii  expressed,  it  is, 
ir.iir  •over,  cone,  ded  that  the  cxiliHii  n  of  aliens  is  not  a  h  cal  all'air 
ill  its  c<»iiSi'iiucnces,  wldch  nii',dit  aUocr,  tlu»  wholi-  tnipire  ;  and  that 


cm  inn.vt slice  inriii.shes  an 


liditi 


ii  n;il  leis  n   for   i  rit,  imply  in"  an 


ilitelilioli     nil 


the    i.ait    of    thi-    II 


oiiie 


Pari 


iiiiiiciit     to    Mst    ill    'hi 


(loveriior  ;i  power  which  his  advisers  her  •  iiPiiht  recoiniiieiil  h  in 
to  (  xcfnto  in  a  manner  detrimeiital  to  Imperial  interests.  Kxii-pt 
in       ' 


111  far  as  his  jiositioii  lias  heen  alteedl>y  po.^itive  ennctment  of 
the  "oMic  I'arlianieiit.  or  liy'oinc  st.itute  jiassed  here  and  a^-eiited 
t>  'y  Her  Maj  sty.  tlio  (Jovernor  himself  is  tho  sorvint  of  ihe 
Crown,  tied  down  hy  his  coininission  a'.d  instructions.  It  is  not 
lircti-ndeil  tha"  he  has  been  {erniitted  oy  either  to  shut  out  or  to 
iciiiove  alii  m  ;  i'lii!  if  no  .such  aiitiiority  has  'ueii  distinctly  vr.nfisl 
ill  iiiiii  hy  statute,  or  dilei,'a;id  to  him  by  tin;  <j>iiei'n,  wi  may  safely 
coiicliide  'h-;t  ho  dots  n  )t  possess  it 

I'.ut.  then  it  has  been  artiUed,  as  I  have  already  stateil.  that  if  the 
ri.,ht  i)f  cx(;ludini,'  alien  friends  from  Victoria  as  part  of  the  proro- 
<;Uivi)  still  resides  in  Her  ^Taje-ty,  and  has  not  la  en  vested  in  i.r 
(li'leijated  to  tho  (ioVv^rnor,  rler  Majosty's  niinistcrs  for  this  colony, 
passiti'.,'  by  tho  (Jovenn  r,  can  exercise  it  directly  on  her  behalf,  and 
iuu.=?l  be  dootii  -d  to  !»av<!  <  xcrci.scil  it  with  her  .sanction,  unless  they 
arc  disnjif  flO'l.     I  have  not  the  siyhtost  hositation   in  (hn\ini,'  this 


proposition 


W 


hit   is  claimed   bv   the   .\'tornev  (leiieial   for   thi; 


I  H'lOj  ministers  of  the  <"rown  in  Victoria,  not  in  terms  but  in  sub- 
sancf,  is  thi-*,  that  if  the  prorogitivo  as  to  excluding  alien  friends 
still  exists,  they  ena  exeri;iso  it  as  rev'Tds  this  colony  at  their 
inicoiitrolled  discretion.  Kven  were  they  on  the  spot,  abb'  prm;fi- 
cally  to  consult  with  the  Q"»'^'"  '"  p«'Vrt<>n  and  .so  advise  lu  r.  which 


tl 


ley  are  ni  t,  yet,  as  she  cam 


t  di 


isiniss  thcni   (»nd  appoint  others,  it 


Would  lie  j.orfectly  immaterial  whether  she  appro\ed  of  what  they 
did  t  r  not.     The  constitutional  tiction  thnt  Her  Majesty  approves 
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lH91  (if  whfit  her  iniuistiTs  liavf  dinu!  l)ocausn  hIio  dnys  nut  diHiuiss  ihciii, 

Mi-^ovK     '^'"'""^  "1'1'ly  to  tliis  r.iM-. 
_,         ''•  'I'lio    ;iiactii.';il    appliciitinii    i.t'    tiu(    AtinnifV     ( Ji'iii  iuI'h    thtnTy 

Chun  Tkkono      ■   .  .    ,      ,    .  ,.        -n         "  ■  .•     i 

•p,,^  unijlit    k'.nl    li»  .s  iiiiu  curiiiM.H  riisults.      I  ho  iimiii    piirpuMi.!    i>t    the 

CotiHtitiitii  II  Aot,  iiH  it  is  t<>  l)i'  yirlu'rod  frmii  intridHic  t^vidoncc, 

.Sn'llK.Mi:  .  •       .  I-  f    .1        I  I    ,•         r.  I   .1  1     •   . 

(JOL'KT    til'        ^^''^''         I'onsMllltc,    III   llfU  <if    til.'    lj('L,'lslatlVO  C(ilim!ll   t'  I'll  «H'  SlHtlllu' 

Vktokia.       1111(1  r  till'  Act  i:;  iV  14    Vi.  ?.,  c.  ;")'.».    i.y  uliiuii   tin:  district  nf  I'.ut 
lldlrovd   .1       I'li'll'l'  I'i'd  Imi'ii  oit'ctctl  into  !i  Hojmiato  i-olniiy,  .si'|iariitu  I,t:v,'iHlat ivc 

ilniisfs.    witli  i'iilHii,'.'d  aiulioiity  and   function.H.      'I'lu-    prcjuulilo 

ruciti'H  that  imrporto.  aiul  no  otht-r.  Wy  tho  Conxlituli' n  Act  tho 
(lovi'iiinr  is  not  coiiiii  'lid  to  asHcit  to  any  l»ill  "n  II'T  .Mai«Mty'n 
boli.ill',  and  any  liill  i>>  which  he  yivcH  his  as:<i'nr  imy,  widiin  ii  lini. 
itt'd  time,  lie  diHalhiwcd  hy  Ilcr  Majust}'.  Ilcr  veto  i-aiiiiot  ho 
cnnioHti'd,  and  when  she  i  xiu'tH  it  ^ho  aotH  hj'  t!ic  advice  i.t  lici 
roH|ioiisil>l.^  niiniKtiT.s  al  lionio.  (S»u'  t'l  A-  li  Viol.,  c.  7''>.  hh.  'A\,  .'!'_', 
:\:',,  and  10  ;  7  A  S  Vitt.,  c.  74,  h.  7  :  l:i  A"  14  Vict.,  c.  iV.i.  y.s.  I'j 
and  ."i2  ;  IS  iV  1!(  \'ict.,  v.,  55,  s.  M.)  As  to  the  chisses  of  Ihll-^  fn 
whieli  ilni  ( i.iveiiKir  can  only  a'isei.t  provisionally,  tlicir  o[uTatinn 
bein',' HUspotided  until  tho  Bi;4nirn;ati<iii  of  llor  .Majtsty's  pUasui'.! 
tlnTooii,  (ir  to  v.'Iiii  li  lie  nin.it  alwdnit'ly  refiisi'  the  Koy.d  assi-nt,  lie 
iiiiii't  he  yuided  liy  ihe  iiislni' tions  wliich  ht^  rcecivs  from  tlio 
Home  ( io\einiiTeiil.  l!v  liii  instructions  tlie  (ievernor  i^  iiuw 
oxplicitly  proliiliited  from  assentiu'^  to  any  l'>il  ineonsistenf  with 
ohliii.i'iotis  i'liposed  up  111  Her  Majesty  hy  treaiy.  I'li  to  tin  pr  ■ 
sent  'iiiitM  lie  iiCi,'islat.ure  oi  tliis  colony  never  eoidd.  and  oaiiiiot 
now,  jiass  ii  to  1  iw  any  Hill  inc  msisten  vvith  ohli'^ations  iiiipo.Hcd 
upon  l!er  .Majesty  hy  inaiy,  mr  tlie  (iMvenmr  caiiMit  lawfuhy 
assent  in  Her  l\Iit jisty's  name  to  any  such  hill  until  h's  instructii  ii.s 
are  alti;red.  1  am  speakini,'  n-eiierally.  and  ((uite  without  reference 
to  the  treaties  of  Nan-I«iii.';  and  Ticn-'^inL,',  of  w!:ich  I  j^p.^sesss  no 
f4iU]  co]>y  ;  and  1  do  m.t  kimw  what  ol)lii;atio!is  ari>  imposed  upon 
Her  -Majesry  hy  either  of  thoHo  troatios.  luit  enpposini,'  any  treaty 
now  lo  Milnist  lailiveen  the  Crown  and  any  fonii^'ii  state,  wherehy 
Her  Majesty  is  nliliMfnd  to  permit  tlie  .'uihjects  of  .-uich  statu  in  time 
of  peace  to  enter  Victoria  upon  dut!  ohservanco  of  any  conditions 
iuipoHcd  upon  their  entry  hy  any  statute  havinj.;  legal  force  in 
Victoria,  that  treaty  cannot  ho  violated  hy  colonial  le.,'islation.  It 
ministers  here  can  dispense  with  the  (iovernor,  and  act  directly  on 
Her  Majosty'.s  helialf,  and  in  fact  ii>,'ainst  her  will,  they  can,  with- 
out remirtiiig  to  legislation,  lawfully  hreak  in  her  name  a  treaty 
which  the  colonial  Parliament  has  been  roatrained  from  hreakini;. 

I  come  now  to  the  second  (piostion,  whether  the  defendant's  act 
in  preventing  the  plaintitl'  fron  landing;  w;u  an  act  of  state  I     It  i-* 


AIM'KNDIX. 


ti2.) 


■fii.  rul'ti    tfio'Ty 

|>llf[M.HC      of      fl,,. 

I'iii.iic  (•vi(|..|ifi'. 

I  f'  «'n  sn'  Hi.stii,^, 

•  llstrict  ,,f    I'oit 

Till!    |iiTaiiiIi|,j 
'""i'  II  Aft  flu, 

I  iii'i"  Ar.ijtMtv's 

.V,  wi.  iiiii  ;i  ij,,,. 

*'i't'>  f.'iiiriiir  he 
i'Klvifc  of  lier 
7'>.  SH.  ."{J,  ;}^»^ 

t..      C.     ;"|ll.    yjj       JO 

<.SI'8    of    iJills  t.) 

lu'ir  operation 
»-«ty'.H  |.li,i«iii'. 
<>.V»I  aNSfiif,  !i,' 
'ivf-s  fioi,,   t|„, 

t'i'Mof  i,  II,, ^^ 
•■ii.si.sicii-  \>it|| 
'l'  to  Hh  pr  - 

'•    ''lIliI     c.M||i|,,» 

'ii'iiH  ii;i|)o.m,'(| 
iiiK.t  lawfiiKy 
«  iiistriicfi.  lis 
•■"II.  ivfi'tviue 

I     P'lH.SliSS    IKI 

i"il'"'<''<l  n|'i>ii 
111,'  iiiiy  tn-ity 
ati',  u  hcrt'l'V 
HtiUu  ill  liiii,. 
ly  conclitioiis 
i'f,'.Hl  forco  111 
-,'i«I.itio)i.      ]t 

:t  (liivctjy  (111 

*y  can,  with- 
1110  a  tiijity 
lnoukiiig. 

t'nrlaiit's  not 
Hate  /     It  is 


Hiiiiiittt'il  of  coiirso  tliJit  liirt  .icl  wiis  .ipprovi-il  ot   l»y  tlu*  Miiii^tfr  of  1W*1 

CuHtoiiis  aiul  hJH  c'olUi'imu'H.     TliJM  ML'coiul  i|Uf»tioii  JH  i|uito  iliHtiiict      MurtiiKOVK 

from  the;  tirst,  itltlioiit^'li  partly  'li)|iL>ii(liu4  on  .siiiiiliir  ar<;iuiiiMit  >.  >. 

An  act  of  Htiitc,  Hccoiilin^^   tn   Mr.   .luHtici'  Stoplien  s  lU'tltiition,  Ih     '"  >i,^^^KKONo 

soiiio  act  injurioiiH  (liy  which  I  uinlor-taiul  liiiii  t  •  iiican  *' imitfiil,  "  — — 

iiml   not    nccfsHiiiilv  "  wionu'rul,   )    to  thu   pt-iMin   or  pmpi'ity  of      ,,  .'."|*"1 

home  olio  wiio  iH  Hot  at  thu  time  a  subject  of  Hot'  MajcHty,  ami      Vu  iokia. 

wiiich     has    l)ucn    thmo    hy    a    ropiVHtiitativo    of     llcr    .M,iji"*ty'H    ii„|~Tj    i 

authority,    civil    or    iiiilitary,   and    liaH    liiin    s  tnctioiu'.l    l.y    ilur  — ^ 

.^laj^•^ty  uitlmrhy  prior  coinmiiiul  or  hy  .snl»si'i|iunt  latitiiatiou.      If 

an  action   ia  Itroii^'ht   l>y  a   forcii,'ncr  in  an   Kn;4ii^»h   court  f'  r  an 

a!lt"_'c'l  wron^',  ami  it  is  provcil  tlial  thu  act  compjainc  t  of  is  an  HCt 

of  Mtatc.  the  court  ih  dcprivud  of   juriHciiction   to  iui|inru  into  its 

|f„'.iliiy, '♦lihoUL(h  tht!  Hamc  act.  if  doni^  to  a  Uri'trth  hu' jict,  mii,'lit 

liace  *ri\ nil  him  a  dear  rij;lit   of  action.      It  in  dispuialiK-  wlicthcr 

an  act.  of  thii   dcHcriptioii   can  Ik;  committed   wiihin  llcr  .Majo«ty'H 

dominions.      Mr.  dns'ici' Stcplimi    Ihiuks  that  it   laii.      Hut  at  any 

rate  Ji  !H  cKHcntial   to  itM   eliaiactir   that    it    hlmuld    la-  commiiiod 

ai;ainat  ottu  who    in  hoc  at    thetiinu  a   liritinh  sulijict,    .nd    that    it 

should  lio  .sancti'  nud  hy  fler  Majesty  as   heatl  of  the  State,  lepre- 

sentini;   it    in   its   relatioin    uitli    foreign    powei.s.      The    Att'iriu'y 

t  leneral  contemUd  that  tlie  exclusion  of  alieti.s  from   Victoria  was 

a  loial    iii!itter,  and   tliat    Her  Majesty's  iidnistcrh  for  th^   lolony 

were  entitled  to  advise   IJer  Majeety   with  r<'.^art  to  loc.d  m.itters, 

and    hat.  a*  thov  had  -auoliont'(l   tin-  a'.l,  -ihe  munt  he  supposed  to 

liavi'  Known  of  it  and  saiicrioned  ir  also.      Hut  trim  ita  very  nature, 

[4ol]  an   act  of  sate,    in    whatevii'  place  it   may  '  o  done,  muct  l>u 

an  act  if  Im.  or  al  roi  i-i-in,  of  which  tho  iuiin.'diato  con^e<|Ueiaes 

may  tall  upon  the  whole   emi>iri;.      The  wmni,'  li.ivinij;    heen  sanc- 

ti<  ned    l>y  th-s   Soxcreiirn,    or   l.y   tin-   hody    m    wliom    risidis   tho 

supreme  authority  with  rei,'ar.l   i  >  internal ional  relations,  li.is  heeu 

done  I'V  tlu.'Stat'j  itse  I,  and  cm  only  he  reilr-.ssel  hy  war  if  'ho 

Sta'e  declines  to  allord  SAtist'iielii  ii. 

With  respect  to  such  an  act,  M»r  Mai'Sty's  !lo;iH' minis. ers  alono 
can  advise  her;  her  ministers  for  Vi  toria  cmnot  dinctly  or  indi- 
rectly; and  necossa' ily,  t  lierefire,  their  knowlo-ljc  canr.ot  ho 
ace  -pted  h**  her  jviio\vle.';,'e,  iior  their  sisnction  as  her  aaiicfion.  !Io\v 
can  Her  ^^ajer>ty  saie  lion  an  ac*  of  s'ate  for  N'ieN'ria,  and  icpuiii- 
ate  it  for  the  lesr  of  thf  i  iiipir>'  :  and  if  sht'  cannot  rcjiudiate  it 
for  the  rest  of  the  empire,  how  <aii  i'  l.e  ealh  d  local  to  Vietoria  I 
Vift  >ria  is  not  a  state  l)y  her><elf,  she  is  only  a  coinp  meiit  -ait  <.f  a 
i/reat  empire. 


n 


m 


^ 


IMAGE  EVALUATION 
TEST  TARGET  (MT-3) 


/ 


O 


^^ 


1.0     f  ■-  IM 


I.I 


1.25 


2.2 


1^ 

1^  1^    III 

t   li£    IlllilO 


1.8 


U    III  1.6 


V] 


^ 


V) 


^ 


W 


o^. 


Hiotographic 

Sciences 

Corporation 


23  WEST  MAIN  STREET 

WEBSTER, NY.  M580 

(716)  872-4503 


..5^. 


.^ 


i/.A 


I 


620 


APPENDIX. 


1891 

MUSGUOVE 

V. 

Chun  Tkeonc 
Toy. 

SrPUKMK 
COUUT  OF 
VlCTOlU.V. 

Holroyd,  J. 


1;.,^' 

■  •  itkw 

IH  ■ 

P'  ^ 

'  ■  ■  ■  .  f 

Before  (juitting  this  brancii  of  tl;e  subject  I  would  advtri:  tu  vlie 
cas(>  of  Jjiiyon  v.  I)i:niiuiii  (1),  cite  1  ;:s  estHbUshinc,'  as  a  oiiclusion  of 
la-.v  that  when  the  knowlef''ge  of  ministers  is  proveil,  *-he  knowlerlire 
of  the  Crown  iiiiist  be  as=^inned.  The  action  was  tried  at  bar,  and 
Parke.  B, ,  Rumniiny  up  for  the  Court,  told  the  jury  that  if  the 
Crown,  with  knowledge  of  what  had  been  d  ne,  ratified  the  defend- 
ant's :ict  by  tlie  Secret;a'y  of  State  or  the  Li^-rda  of  the  Admiralty, 
the  action  oouid  not  be  maintained.  From  hi.s  sunnuin'.(  up  as 
reported,  but  wliich  m;iy  have  been  jiV-iidsjed  in  the  rep.rt,  hf 
must,  as  it  app'\ar.s  to  me,  have  directed  the  jury,  not  that  they 
were  obli'.-ed,  but  tl;at  they  were  at  liberty  to  infer  the  Crown's 
knowledgo  of  tlie  net  frf>ia  the;  evidence  of  its  liaving  been  knuwn 
to  ai  d  a])pr.ivvd  by  two  Secretaries  "f  State  juid  t"  e  Lords  of  the 
Admiralty,  wlin,  in  the  due  disrliarge  of  their  du'y,  v.ou'd  coui- 
municsite  it  to  the  Sovereign  ;  ;-nd  'he  jury  found  that  theCrov.n 
knew  of  tlie  act  If  t]ie«fi'ecr  of  the  summing  up  in  Ihinni  v. 
iJenman  (1)  h  what  I  understand  it  to  be,  then,  notwitlia'anding 
that  the  knowledire  I'f  ministers  has  been  concb'sively  pro-  ed.  or 
has  been  admitted,  evide  )ce  m":ght  be  received  to  shew  tliat  the 
Crown  did  not  in  fact  possess  that  knowledge.  It  is  not  therL-fore 
a  conclufion  of  law  tliat  her  ministers'  ratification  is  Her  M-ijesty's 
ratification.     It  is  only  a  pre^umptinn  liable  to  be  rebutted. 

[433]  My  judgment  in  this  case  is  not  affec^e.l  by  t lie  legality  nr 
illegality  of  the  jne-ence  of  the  plaintilf  in  the  pott  of  Mel- 
bourne. But  as  the  point  has  been  debated,  aiid  the  judgment  of 
others  may  be  afi-.oted  113- it,  [  dc.-ire  to  exprts  n.y  views  iipnn 
the  construction  of  the  Chine.«e  Act,  l.'-81.  Theie  can  be  no 
mistake  abjut  the  object  of  the  Legislature  in  passing  that  Act. 
They  desired  to  diminish  the  iotlux  (.f  Chinese  ii.iniigr-nts  into 
this  colony,  and  this  object  they  endeavour  U>  accmnplish  in  two 
ways.  In  the  first  place  thej'  limited  the  number  of  Chinese  that 
might  be  carried  on  board  any  vessel  into  ;ii>y  pjort  in  Victoria  in 
proportion  to  the  tonnage  of  the  vessel,  al'>iwing  one  iimnigrant 
only  to  every  100  tons.  Secondly,  they  imposed  (m  all  Chinese 
imnngrants  arriving  in  any  ves.^el  from  parts  beyond  Victoria,  and 
desiring  to  land  at  any  port  or  place  in  the  colony,  a  poll  tax  of 
£10,  t<«  be  iiaid  by  the  master  of  the  vessel  to  the  jjropcr  otHctr  nf 
customs  before  permitting  the  immigrant  to  land,  or  making  any 
entry  at  the  customs.  Breaches  o'  both  these  enactments  are 
punishable-  in  the  manner  which  the  Act  prescribes  ;  but  there  is  a 
significant  and  designed  distinctinn  between  the  two  in  respect  of 
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the  persons  on  whom  the  liability  for  a  breach  is  cast.     Tlie  niast*>r  1891 

of  any  vpssel  permitting  any  immigrant  to  land  or  escape  from  his     Musgrove 
vessel    at    anj' port   in    Victoria   before  I'ayment  of  the  poll-' ax  is  v. 

liable  to  a  penalty  of  £50  for  each  offence  in  addition  to  the  amount  '-HUN^^^KEOKti 

of  the  tax.     Any  immigrant  attem])ting  to  evade  the  tax  is  liable  

to  a  penalty  of  £10,  or,  in  default,  to  'iwelve  nionihs' imprisnnment      poruT^'/ft- 

unlcss  the  penalty  be  sooner  paid.     On  the  other  hand,  for  every      Victoria. 

immigrant  imported  in  excess  of  the  to-inngu  limitation,  the  owner, 

nia.ster,  or  charterer  of  the  vessel  is  liahl?  to  a  penalty  of  £'100  ; 

but  tlie  immigrant,  -.vho  is  jiuwerless  to  jirevent  either  owner,  mas- 

tei",  or  charterer  from  violating  the  law,  is  not  li.iVjle  to  any  penalty. 

The  master  who  permits  a  Chinaman  to  evade  the  poll-tax,  and  tlie 

Chinaman   who  evades  tlie  tax,    are  eipial'y  offenders  against   the 

law.     When  a  master  brings  into  port  more  immigrants  than  the 

law  allows,  lie  is  also  an  offender  ,  but  tho  '  hinese   immiu'rants  in 

si'.ch  a  case  are  innocent   passengers  and  not    offendurs.     They  are 

legally  here,  so  far  as  they  are  concerned,  althougli  they  may  have 

been  illegally  bronght  here  by  others.     If  the  poll-tax  be  ])aid,  or 

[434]  legall}'  tendered  (for  legal  tender,  when  refused,  is  tijuivalent 

to  payment),  the  Act  permits  the  Chinese  immigrant  to  land    and 

his  landing  is  lawful,  thei-e  being  no  other  legal  force  ari-in:.'  either 

out  of  prerogative  or  statute  to  restrain  him.     My  judgment  is  for 

the  ])laintiff. 

ABeckett,  J.   : — 

Having  had  the  advantage  of  reading  the  judgmfiit  of  my  brother 
Holroj'd,  and  a  reeing  with  him  that  the  right  to  exclude  nliens 
is  not  exercisable  in  this  country,  and  that  their  exclusi(  n  in  the 
instance  before  us  cannot  be  defended  as  an  act  of  state,  I  think  it 
unnecessary  to  repea':  at  length  the  reasons  for  C(.)ming  to  these 
conclusions,  or  to  ref.n-  in  detail  to  the  Acts  of  Paidiament  and 
other  documents  already  noticed  by  which  thej'  are  supported.  I 
confine  my  judgment  to  these  two  points,  as  they  are  sufficient  for 
the  judgment  of  the  case,  and  1  will  In'ietly  state  the  grounds  on 
which  I  proceed.  Assuming  that  the  right  to  exclude  aliens  sub- 
sisted in  England  as  part  of  the  R(jyal  prerogative  when  our  Con- 
stitution Act  was  jiassed,  F  can  find  nothing  in  the  Act,  or  in  the 
sy.stem  of  government  which  it  originated,  authorizing  the  exercise 
of  this  riglit  by  the  advice  of  ministers  in  Victoria.  It  was  argued 
that  the  authoiity  must  be  given  because  responsible  government 
was  given,  as  if  the  phrase  "responsible  government"  had  b 
definite  comprehensive  meaning,  necessarily  including  the  power 
in  ijuestion.     The  phrase  has  to  my  mind  no  such  force.     Respon- 
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pibility  may  attach  to  persons  having  powers  strictly  limited,  and 
its  existence  does  not  indicate  the  extent  of  the  authority  from 
which  it  arises.  For  this  we  must  look  to  the  terms  in  which  the 
authority  was  conferred,  that  is  to  say,  to  the  Act  of  Parliament 
establishing  the  system,  and  to  the  dcjcuments  delegating  powers  to 
the  Governor  who  administers  it,  to  ascertain  whether  by  express 
words  or  necessary  implication  the  right  to  exclude  aliens  has  been 
given.  This  is  a  question  of  legal  construction  in  which  we  cannot 
be  assisted  by  the  speeches  or  despatches  of  statesmen,  and,  con- 
sidered in  this  aspect,  there  seems  to  me  to  be  little  difliculty  in 
answering  it  in  the  negative.  The  power  is  not  expressly  delegated, 
and  the  delegation  of  a  power  which  might  seriously  disturb  for- 
eign relations  with  which  we  were  not  intended  to  interfere  cannot 
reasonably  be  inferred.  Ti^eating  this  right  of  exclusion  as  a 
[43")]  branch  of  the  prerogative,  unless  it  has  been  delegated  to  the 
representative  of  the  Crown  in  Victoria,  it  is  a  matter  on  which  it 
would  be  useless  for  ministers  in  Victoria  to  tender  hmi  advice,  and 
they  cannot  advise  Her  Majesty  directly  as  to  its  exercise.  Cer- 
tainly they  cannot  exercise  the  prerogative  for  themselves.  The 
implication  of  assent  by  the  Crown  from  thoir  continuance  in  office 
can  only  arise  as  to  acts  whicli  ministers  can  lawfully  dn  as  such. 
If  they  assume  to  exercise  powers  which  are  not  vested  in  tliem 
there  can  be  no  legal  implication  of  Royal  as-ent.  If  ministers, 
for  instance,  had  engaged  the  Victorian  navy  in  a  war  of  their  own 
making,  the  court  would  not  assume  assent  to  this  war  by  the 
Queen  or  by  the  Governor  from  the  fact  that  they  continued  in 
oftice.  The  conclusion  that  the  government  of  Victoria  has  not 
the  right  to  exclude  friendly  aliens  in  time  of  peace  seems  to  me  to 
dispose  of  the  defence  thar  the  act  complained  of  was  an  act  of 
state,  and  therefore  not  actionable  by  an  alien,  on  the  grounds  set 
forth  in  the  case  of  Buroti  v.  Dcnman  (1).  An  act  of  state  must 
be  something  which  it  is  com])etent  for  the  state  to  do.  In  the  case 
of  a  Sovereign  State,  no  question  as  to  its  competency  can  arise,  but 
it  is  otherwise  with  a  government  entrusted  with  only  limited  powers 
such  as  our  own,  and  we  have  to  consider  whether  the  thing  done 
was  within  its  powers.  If  something  done  within  its  powers  in- 
flicted injury  upon  an  alien,  its  being  an  act  of  state  might  debar 
him  from  redress  in  onr  court,  although  conditions  to  the  proper 
doing  of  the  thing  had  not  been  observed,  but  where  the  court  sees 
that  the  thing  done  was  not  within  the  powers  of  the  government 
under  any  conditions,  it  cannot  be  regarded  as  an  act  of  state. 
For  these  reasons  I  think  the  plaintiff  entitled  to  judgment. 

(1)2  Ex.  167. 
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Following  the  five  judgments  which  have  just  been  given  by  thoir     Musgrovb 
Honours,  I  propose  to  confine  the  observations  which  I  am  left  to  qjjj-j*  Tkeong 
make  to  the  two  questions  of  constitutional  law,  which  appear  to  me         Tov. 
to  form  the  only  grounds  for  decision  in  this  case.     The  facts,  so      scTremk 
far  as  they  are  material,   can  be  very  briefiy  stated,  and  I  desire  to     Conn  ok 
refer  to  them.     The  plaintiff  was  an  immigrant  on  board  the  British      »  ictor'a. 
ship  Afghan,  a  vessel  trading  between  Hong  Kong  and  certain  ports  Wrenfordsley, 
in  the  Australian  Colonies.     In  the  month  of  April  last  (18Sn)  she  ^' 

[436]  arrived  within  the  port  of  Melbourne,  and  she  brought  268 
Chinese  to  this  colony.  By  the  local  Act  of  1865  and  the  amending 
Act  of  1881  the  entry  of  Chinese  had  been  made  the  subject  of 
special  legislation,  and  in  fact  the  Afghan  brought  254  Chinese  in 
excess  of  the  tonnage  allowance  permitted  to  her  under  the  local 
Acts.  On  the  arrival  of  the  ship  at  the  port  of  destination,  the 
defendant,  in  hi.^  official  character  as  Collector  of  Customs,  and 
acting,  as  it  is  said,  undet  the  sanction  of  the  governn  ..o,  refused 
to  allow  any  of  the  Chinese  to  land,  and  this  action  has  been 
brought  against  the  defendant  to  recover  damages  by  reason  of  that 
refusal.  The  fourth  plea  sets  forth  the  further  facts  very  fully.  It 
states  that  the  plaintiff  was,  at  the  time  of  the  committing  of  the 
grievances  in  the  statement  of  claim  mentioned,  a  subject  of  the 
Emperor  of  China,  and  owed  allegiance  to  him,  and  was  not  a 
British  subject,  etc.  That  previous  to  the  arrival  of  the  ship,  the 
defendant  had  received  instructions  from  the  Commissioner  of  Trade 
and  Customs,  as  and  being  the  responsible  Minister  of  the  Crown 
for  the  Colony  of  Victoria,  charged  and  entrusted  with  the  dmin- 
istration  of  the  laws  of  the  said  colony  relating  to  the  customs  and 
immigration  ;  that  there  was  an  apprehension  on  the  part  of  Her 
IMajesty's  Government  for  the  said  colony  that  a  large  influx  of 
Chinese  into  the  said  coh)ny  was  imminent  ;  and  that,  in  the 
opinion  of  the  said  minister  of  the  said  government,  such  infiux 
would  be  a  danger  and  a  menace  to  the  said  colony,  and  to  the 
public  peace  thereof,  and  to  Her  Majesty's  subjects  residing 
therein,  and  would  be  in  a  high  degree  detrimental  to  their  inter- 
ests ;  and  that,  in  the  opinion  of  the  said  minister  and  Her  Majesty's 
said  government,  it  was  for  the  advantage  of  the  said  subjects  so 
residing  in  the  said  colony  that  the  said  infiux  should  be  prevented, 
and  no  further  Chinese  other  than  such  as  are  British  subjects 
should  be  allowed  to  enter  the  said  colony,  etc.  That  the  defend- 
ant, in  obedience  to  such  instructions  and  determination  as  such 
officer  of  Her  Majesty's  Customs  as  thereinbefore  mentioned  by 
command  of  our  Lady  the  Queen,  i-efused  to  permit  the  plaintiff  to- 
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1891  laud  in  ihe  taid   Colony   of   Viotniia,  and  hindered  and  i>i'uveiilod 

MusGKovE     '^^"^  h'lau  .S(j  landing,   and  wliolly  doelined  and   refii-ed  t')  n;ccivo 

V.  tho  3inu  of  10/.  nientif>nad  in  the  first  parauTajih  of  tlie  s:ale»Kiit 

'^,,,.'^'^''^^''' of  claim,  etc.     That   hi.s  .said  acts,    elc,  were  by  him  .substcivieutly 

[-i;<7]  rejuntod  and  c  'niniunicatcd  to  Her  Majesty's  said  re.s;  onsible 

minister,  and  were  by  him  and  by  Her  MH,]o.sty's  said  government 

ratified  and  upjjrdved  of  as  being  acts  of  .state  {Mjlicy. 

It  v.'as  admitted  at  tlio  bar  that  the  acts  complained  of  had  nut 
been  ratilied  by  anj'  order  of  council,  or  by  any  f-auctiou  t;f  the 
Governor.  In  consideriiiu'  the  effect  of  this  ytloa,  it  is  ri<)tuiedrhat 
\vo  should  a-scertuin  what  i>  tlie  actual  status  of  the  (invernment  of 
Victoria.  It  li.ia  been  submi'Lted  on  the  part  of  the  defendant  that 
the  acta  in  (juestion  were  dune  by  Her  3Taje.>ty's  rcfspoiisible  mirds- 
ters  for  Victoria,  and  tliat  the  preroi,'ative  right  now  vested  in  the 
Crown  to  keep  out  alien.s  applies.  It  is  not  necessary  to  discuss 
the  (jueation,  raised  on  behalf  of  the  plaintitf,  that  if  such  a 
prerogative  right  was  at  any  time  vested  in  the  Crown  it  lias 
become  olisolete.  Speaking  for  myself  I  am  of  opinion  that  the 
prerogative  right  of  the  Crown  to  kee})  out  aliens  does  exist,  althoUL^h 
its  exercise  may,  by  the  custom  or  legislative  action  <  f  modern 
times,  be  subject  to  the  control  of  Imperial  ministerial  responsi- 
bility. 

I  now  proceed  to  consider  to  what  extent  the  genera!  preroi-ative 
rights  of  tliH  Crown  have  been  either  granted  or  lessened  bv  the 
Act  of  Constituti(jn.  I  am  not  aware  <jf  any  authority  to  the  effect 
that,  in  a  settled  colony  like  Victcnia,  the  Act  of  Constitution 
carries  Avith  it  powers  outside  or  beyond  the  exact  terms  of  the 
grant  itself. 

Victoria  is  a  colony  by  settlement,  and  it  is  common  knowledge 
that  the  settlers  brought  with  them  so  nmch  of  the  law  of  England 
as  could  be  made  applicable  to  local  conditions. 

In  respect  of  all  further  privileges,  there  is  ample  authority  for 
8 tying  that  we  must  see  what  are  the  privileges  bestowed  by  the 
grant  or  charter  of  government. 

The  Imperial  Act  18  &  19  Vict.,  c  65,  enabled  Her  Majesty  to 
assent  to  a  bill  amended  by  the  Legislature  of  Victoria  to  establish 
a  constitution  in  and  for  the  Colony  of  Victoria.  The  preamble 
refers  to  the  13  &  14  Victoria,  c.  59,  which  was  an  Act  for 
the  better  government  of  Her  Maji sty's  Australian  Colonies.  By 
that  Act  Victoria  became,  for  the  first  time,  a  separate  colony. 
The  preamble  states  that  is  was  expedient  that  the  district  of  Port 
Phillip,  then  part  of  the  Colony  of  New  South  Wales,  should  be 
erected  into  a  separate  colony,  and  that  further  provision  should  be 
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[4o8]  iijjule  t\'r  the  goveriuucut  of  Her  Majesty's  Austriiliau  C  lonies. 
The  Act  of  Constituti'  n  is  the  local  Act  of  l'.>  Vict.  It  was.  assented 
toby  He"  rtlaii'sty  in  Council  (pursiiai.t  tn  the  provisions  of  the 
Iniper-al  Scatiue  18   it    19  Vict.,  c.  55)  on  tlie  21^1  July.  1855,  and  *''"^'^^Jkeon<i 
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emu-  into  operation  (/n  th')  2.3rd  N'>veiiiber,  18')[>.     It  \va.6  included 
in  the  Inii^eria]  Act  as  .Si:liedn!e  1. 

The  Inijierial  Act  was  accompanied  by  adesj)atch  from  Lord  John 
Russell,  wlu)  was  then  Secretary  of  State  for  tlie  Colonies,  dated  2()th 
July,  185.'),  and  al.th<  u.di  the  Act  of  Constitution  t  >  whicli  lie  refers 
iiuxsf-  be  luld  ti  .speak  f"r  itself,  it  is  nevertheless  useful  to  .'^ee 
wli.u  o])iui'  11  was  then  expressed  by  that  ver^'cnstitutional  minister, 
when,  as  the  head  <'f  the  colonial  otlict;  department,  he  as.sisted  as 
a  Secretary  of  .'■'tate  t(j  give  this  colony  a  sei)  .rate  and  constituti  inal 
exi-<tince  "  No  alteration,"  he  says,  '"has  been  nmue  in  any  of 
tlie  lUMvisiMiis  wi:ic;i  are  f-iiiip!y  of  a  local  characcer."  He  adds, — 
'"It  has  l)e''n  the  conviction  of  Parliament  that  the  Legislature 
uiu^t  itself  bo  trusted  for  all  the  details  of  local  representation. 
Lut  the  re^ponsib'lity  for  its  introduction  will  rest,  as  it  ought  to 
di,',  v.itU  the  menibv'rs  of  the  council  by  whom  it,  was  \-'.  r'l  sub- 
stantial points  prrpued  a'..d  discussed."  The  Secretary  of  Stare 
then  proceeds  to  deal  sl  i);irat('ly  \uth  the  proposals  which  appear  to 
refer  to  the  rights  of  the  Crown.  "  But  those  portions  of  the  j)ro- 
vincial  enactment  which  controlled  and  i'egul»ted  the  future  power 
of  the  Crown  jis  to  the  reservation  and  disallowance  of  colonial 
Acts,  and  as  to  the  instructions  to  be  given  to  Governors  respecting 
them,  have  been  omitted  liy  Parliament.  Those  portions  were 
cleariy  nnt  of  a  local  charac*^er,  but  regarded  the  connection  df  the 
colony  with  the  body  of  the  empire."  These  are  very  marked 
word-;.  In  tlie  first  place,  lie  speaks  of  the  provincial  enactment, 
as  distinguished  from  an  Act  of  the  Imperial  Parliament.  Next,  he 
refers  to  the  instructii^is  to  be  given  to  Governors,  and  then  he 
points  to  the  connection  of  the  colony  with  the  body  of  the  empire. 
I  do  not  see  how  that  connection,  at  all  events  in  respect  of  external 
relations,  could  be  maintained  without  a  strict  reservation  of  all 
Imperial  or  Crown  rights. 

The  despatch  included  an  intimation  to  the  effect  that  the  Gover- 
nor would  receive  a  fresh  commission  and  instructions,  amended  in 
[431t]  certain  particulars,  which  ihe  system  of  government  then 
introduced  rendered  it  nefessary  to  change.  1  have  endeavoured 
to  consider  very  carefullj-  the  several  powers  and  provisions  con- 
ferred by  the  Act  of  Constitution,  and  I  fail  to  see  that  they  go 
further  than  to  provide  for  a  perfect  scheme  of  h>cal  government, 
limited  to  its  internal  relations.     When  I  say  a  perfect  scheme,  I 
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1891  mean  a  sj'stem  nf   responsililo   self-govcrniDent,    complete   vithin 

itself,  so  far  as  representative  institutions  of  n  po])ulnr  chamcter 
can  be  said  to  be  perfect.  All  the  privileges  of  Parliament  were  to 
be  (lefineil,  and  all  enabling  powers  incident  to  such  a  form  of 
govennnent  were  conferred.  I  do  not  see,  however,  that  by  any 
rule  of  construction  the  rights  so  given  can  be  exu  nded.  On  the 
contrary,  the  responsibiJity  which  was  to  be  attached  to  the  forma- 
Wrenforrf  Ipv  ''^""  '*^  ^^"^  body  which  was  to  represent  the  executive  power  a)>pli- 
J.  cable  to  such  a  form  of  Legislature   was  left  to  tlie   resjxiusible 

council  f(tr  the  time  being,  and  nuch  u  responsibility  or  such  a  jjower 
could  not  have  included  a  discretion  to  deal  with  the  external 
relations  of  the  newly  fcjrmel  community.  1  think  that  the  then 
existing  circumstancea  of  the  colony  precluded  tlie  exercise  <»f  such 
an  extraordinary  power,  seeing  thiit  thedevelo})ment  of  such  a  grant 
of  local  gf)vernment  must  have  rc'iuired  at  the  time  that  protectiini 
from  all  foreign  intluences  which  could  only  be  obtained  by  the  due 
reservation  of  prerogative  rights. 

It  seems  to  me  that  the  proper  construction  of  the  Act  of  Consti- 
tution is  still  further  assisted  by  a  reterenco  t  ^  the  amended  instruc- 
tions which  liave  been  issued  to  the  Governor,  and  I  refer  more 
particularly  to  those  which  are  now  in  force  in  this  colony.  Buf. 
before  1  refer  to  the  exact  terms  of  the  instructions,  I  wish  to  point 
out  what  ia  the  legal  status  of  a  Governor  in  a  court  of  law.  We 
must  be  careful  not  to  confound  what  may  be  an  ex|jvession  of 
popular  courtesy  with  a  legal  detinition.  Lord  Brougham,  in  Hi7/ 
V,  Bi'jge  (1),  and  which  is  cited  in  the  comparativi'ly  recent  case  of 
Miisgmrc  v.  Pulido  (2),  says, — "  If  it  be  said  that  the  Governor  uf 
a  colony  is  ([uasi  Sovereign,  the  answer  is  that  he  does  not  evt-u 
I'epresent  the  Sovereign  generally,  having  only  the  functi(  ns  dele- 
gated to  him  by  the  terms  of  his  connnission,  and  being  oidy  the 
o^cer  to  execute  the  sjiecific  powers  with  which  that  commission 
clothes  him  " 

[440]  In  order  to  meet  an  observation  made  in  the  course  of  the 
argument,  I  would  add  that,  for  the  purpose  of  this  decision,  I  deeia 
a  Goverin)r  to  be  an  officer  actirig  under  express  power  from  tlie 
Crown  ;  and,  certainly,  in  the  case  of  a  colony  jiossessing  represen- 
tative institutions,  he  only  represents  the  prerogative  of  the  Crown 
in  respect  of  those  instances  which  are  directly  included  in  the 
terms  of  his  commission,  and  I  do  not  find  any  enabling  words  in 
the  commission  to  justify  any  other  conclusion.  He  is  an  account- 
able officer,  to  act  according  to  such  instructions  as  may  from  time 
to  time  be  given  to  him.     By  paragraph  7  he  may  act  in  opposition 
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♦•0  the  executive  council,  but  subject  to  the  obligation  of  reporting  i8!M 

the  grounds  for  so  doing.     Paragraph  9  is  moat  api)licable  to  this     ..  .^"^ 
ca»e,  for  he  is  not  to  give  assent  to  any  bill,  the  provisions  of  which  r. 

shall  a])pear  inconsistont  with  obligations  imposed  on  the  Crown  by  Uhu.n  Tkkong 
treaty  ;  nor  any  bill  of  an  extraordinaiy  nature  and  importance, 
whereby  the  prerogative,  or  the  rights  of  property  of  Her  Maje.sty's 
subjects  not  residing  in  the  colony,  or  the  trade  and  shipping  of  the 
United  Kingdom  and  its  dependencies  may  be  prejudiced.  Then 
follows  the  power  to  use  or  exercise  the  prerogative  right  to  panlon 
under  the  conditions  which  are  mentioned.  These  expressions  and 
exceptions  suggest,  as  it  seems  to  me,  a  clear  and  intended  reserva- 
tion of  the  rights  of  the  Crown  ;  and  certainly  with  respect  to  all 
external  relations  the  power  vested  in  the  Crown  is  strictly  pre- 
served. If  this  view  is  incorrect,  then  "  fail  to  see  the  substituted 
authority  in  which  the  prerogative  right  which  is  contended  for  in 
this  case  is  now  vested.  As  I  have  already  intimated ,  1  do  not 
think  it  exists  in  Her  Majesty's  ministers  in  this  colony  under  any 
form  of  grant  conferred  by  the  Act  of  Constitution  ;  nor  can  it  be 
said  to  exist  in  the  Governor,  who,  as  I  have  said,  is  an  officer  duly 
appointed  by  the  Crown,  and  on  whom  rests  the  obliu'atit)n  of 
reporting  to  the  Secretary  of  State  any  breach  which  may  occur 
either  of  his  instructions  or  in  the  exercise  of  the  Act  of  Constitu- 
tion. This  view  is  well  supported  by  authority.  Mr.  Chitty,  in  his 
work  on  the  Prerogative,  at  page  34  says  :  — "  The  Governor  .  .  . 
is  substantially  a  mere  servant  or  deputy  of  the  Crown,  appointed 
by  commission  under  the  great  seal.  The  criterion  for  his  rules  of 
conduct  are  the  King's  iiistructicms  under  the  sign  manual  "  And 
so,  with  respect  to  the  status  of  the  colony,  the  same  authority,  at 
[441]  page  32,  proceeds  to  say,  "  In  every  (juestion,  therefore,  which 
arises  between  the  King  and  his  colonies  respecting  the  preroga- 
tive, the  first  consideration  is  the  charter  granted  to  the  inhahifiiits. 
If  that  be  .silent  on  the  subject  it  cannot  be  doubted  but  that  the 
King's  prerogatives  in  the  colony  arc  precisely  those  prerogatives 
which  he  may  exercise  in  the  mother  country." 

In  the  case  <  f  In  re  The  Lord  Blahop  of  AataJ  (1),  Lord  West- 
biny,  as  Lord  Chancellor,  said,  "After  a  Colony  or  Settlement  has 
received  legislative  institutions,  the  Crown  (subject  to  the  special 
provisions  of  any  Act  of  I'arliament)  stands  in  the  same  relation  to 
that  Colony  or  Settlement  as  it  does  to  the  United  Khigdom." 
Dwarris  is  also  an  authority  on  this  subject.  He  says  (page  909), 
"  Comparatively  few  of  the  statutes  passed  in  the  colonies  receive 
the  direct  confirmation  of  the  King.     It  is  clearly  understood  tb.at 
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SO  lojii?  as  the  preroj^ative  is  imt  I'xorcisod  tho  Act  continues  in  force 
under  the  (|ualiflud  assent   which  ia  given   l>y  the  (Jovornor  in  tliu 
,.  colony  on  behalf  of  tho  Kini;." 

Toy.       '      ^  arrive,  therefore,  at  the  conclusion  that  the  status  of  tliiij  colony 

is  of  a  much  more  limited  character  than  is  sugLjested  V)y  the  words  nf 

CouKT  oi-      t'i6  plea.     In  depcribing  it  I  adopt  the  language  of  Baron  I'arke,  in 

VicroHiA.      Kiiihij  V.  ('arson  (1)      That  case  had  reference  to  tho  powers  of  n 

Wrenfordaley   il""''**^  ^^^  Aasombly  in  a  settled  colony,  and  in  tho  course  of  his  jud^- 

•I.  ment  he  said,    "  They  are  a   local  Legislature,    with   every  ])iiwi  r 

reasonably  necessary  for  the  proper  exercise  of  their  functions  and 

duties,  but  they  have  not  what  they  have  erroneously  supposed 

themselves   to  possess — the    same   exclusive    privileges   which  the 

ancient  law  of  England  had  annexed  to  the  Hiuise  of  Parlifinient." 

And  here  I  wish  to  repeat  a  question  which  I  put  once  bofor<^  during 

the  progress  of  the  arguments  in  this  case.     Let  it  be  assunud  that 

the  Government  of  Victoria,  in  the  exercise  of  the  prei'ogative  right 

■which  is  claimed,   did  some  act  which   ultimately  proved  to   be 

against  the  comity  of  natitms,  and  that  the   Imperial  <.}overnment 

had  to  deal  with  it  with  di])lomatic  usage,  and    tliat  an  indemnity 

had  to  bo  paid.     Who  would  p:iy  it,   this  colony  or   the  Imperial 

Government  ?     I  confess  I  see  great  ditliculty  of  a  practical  nature, 

if  the  Government  of  this  Colony  is  to  be  held  free  to  act  in  respect 

of  the  high  prerogative  pt)wer  wl-.ich  is  claimed  ;  or  i(»  bo  at  liljerty 

as  a  delegate  of  the  Lnperial  Government,  within  the  meaning  of 

[442]  the   case   of  the  l^iccretarn  of  State  lu   Cuimcil  of  India   v. 

Kamachee  Boye  Sahaha  (2),   to  pledge  the  Imperial  Governnun*-.  to 

obligations  of  an  international  character.     It  seems  to  me,  however, 

that,    notwithstanding   this  view,   there  does  exist  m  this  colony 

a  Torni  of  government,  consistent  with  a  ftill  grant  of  representative 

insrituti(ms,  limited,  no   doubt,  in   the   application   of  prerogative 

rights,  but  possessing   ample   power  with   rtspect   tb   all   internal 

administration.     I  thiid<  it  possesses  the  droit  ptdjlic  interne,  and  1 

use  the  expression  in  order  to  distinguish  its  legislative  i)owers  from 

the  droit  public  externe.     In  other  words,  this  colony  did  not  as  a 

State  receive  any  recognition   from  the  Imperial  Government  with 

respect  to  its  external   relations,  nor  could  snch  a  recognition  take 

'  place  under  its  existing  connection  with  the  mother  State  ;  but  I 

think  that  for  the  purjoose  of  all  necessary  intercourse  with  other 

countries,  the  rights  of  the  Crown  have  been  sufiicientl}'  reserved. 

In  saying  this,  I  express  no  opinion  with  respect  to  the  titness  of  this 

limited  view  of  its  constitution  and  government  to  the  obligations 


(1)  4  Moo.  P.O.  6,3,92, 


(2)  13  Moo.  P.  C.  22. 
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whicli   may  aiiso  from  tlio  emergoiicius  which  are  incident  to  all  1>*'>1 

forms  of  govornment.  MiM.TtovK 

I  now  wish  to  refer,  very  brietly,  in  the  further  question  which  '^ 

has  been  ruiind   by  this   i)le3,   to   the   effecc   that   the  acts  done  Tov. 

amounted  in  law  to  an  act  of  state.     In  the  much  ftlteri'd  condition 
ot  thiii  colony  since  tha  .Act  of  Constitution,  1  can  well  understand 
that  circumstances  might  at  any  time  justify  the  exco|)tional  action 
which  is  involved  in  an   net  of  state.     Mr.  Justice  Stephen,  in  his  ^v•renfl)rd8Iey 
work  on  the  criminal  law  of  En!:,daiid,  thus  dttinea  an  act  of  state  :  J. 

— "  Tt  is  an  act  injurious  to  the  person,  or  to  the  property  of  some  """" 

person,  who  is  not  at  the  time  of  that  act  a  pubject  of  Her  Majesty, 
which  is  done  by  any  representative  of   Her  Majesty's  authority, 
civil  or  military,  and  is  either  sanctioned  or  ratified  by  Her  Majesty.  " 
In  view  of  the  exceptional  circumstances  of  this  case,  as  sot  out  in 
the  jdea,  it  may  be  that  authority  might  be  found  to  justify  the 
action   of    the   local  government,  supposing  that    the   act  of   the 
government  was  a  matter  still  existing  for  ratification  by  tlie  Crown. 
I  can  understand  many  acts  consistent  with   colonial  policy  which, 
although  in  a  sense  hostile  to  a  foreign  power,  would  nevertheless 
not  be  acts  involving  questions  of  peace  or  wnr.     In  saying  this, 
[443]  I  refer  to  acts  done  against  ill-doers  as  a  class,  and  not  to  acts 
done  as  against  a  friendly  State.    I  apprehend  it  would  in  such  a  case 
rest  with  that  State  to  put  its  own  interpretation  on  the  ineatiing  of 
the  act  complained  of,  as  also  to  assert   its  own  right*.     And,  with 
reference  to  the  present  case,  such  a  State  would  doubtlef^s  take  into 
consideration  representations  of  a  diplomatic  character,  which  would 
have  for  their  object  to  shew  the  exceptional  position  of  this  colony. 
Its  vastness  and  material  prosperity,  its  distance  from  the  parent 
State,  its  isolation  from  European  concerns,  and  the  remote  appli- 
cation of  Imperial  treaties  to  its  external  relations.     I  can  imagine 
circumstances  happening  when  such  representations  would  be  useful 
to  this  colony,  but  T  am  of  opinion  that  they  could  only  be  made  by 
the  Imperial  Government.     I  need  not,  however,  pursue  this  sub- 
ject further,  because  the  act  in  question  has  not  been  in  any  sense 
ratified  or  confirmed  by  any  competent  authority  ;  and  it  follows 
that,  in  my  opinion,  the  plea,  so  far  as  it  seeks  to  raise  the  constitu- 
tional question,  has  not  been  sustained. 
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AsHUUUY Defendant  ; 

AND 

Ellis Plaintij^'. 

On  ifppeal  from  the  Court  of  Appeal  of  New  Zealand. 

[Reported  [1893]  A.C.  339.] 

Lnio  of  New  Zealand,  15  (b  16  Vir.t.  c.  72 — Powers  of  Local 
Leffidlalure — Proceedings  against  Absentees  without  service. 

Held,  thcat  15  &  16  Vict.  c.  72,  on  its  true  construction,  empowers 
the  Legislature  of  New  Zealand  to  subject  to  its  tribunals  persons 
who  are  neither  by  themselves  nor  their  agents  present  in  the 
colony :  — 

Held,  further,  that  a  law  of  the  local  legislature  authorizing  the 
local  courts  in  any  case  of  contracts  made  or  to  be  performed  in 
the  colony  to  decide  whether  they  will  or  not  proceed  in  the 
absence  of  the  defendant  is  intra  vires  and  reasonable. 

Whether  a  judgment  against  an  absentee  without  service  of  the 
writ  will  be  enforced  by  the  courts  of  another  country  is  a  matter 
for  those  courts  to  determine,  and  does  not  afi'ect  the  validity  of 
the  local  law. 

Appeal  from  an  order  of  the  Court  of  Appeal  (Nov.  IG, 
1891),  affirming  an  order  of  Williams,  J.  (June  23, 1891), 
in  the  Supreme  Court  (Otago  and  Southland  District),  in 
the  matter  of  two  actions  brought  in  the  Supreme  Court 
by  the  respondent  against  the  appellant,  upon  promissory 
notes  for  £5,435,  purporting  to  have  been  made  by  the 
appellant  through  his  agent  Zimmer.     In  these  actions 

*Prcscnt .— The  Loun  Chancellor,  Lord  Watson,  Lord  Hobhouse, 
LoKo  Macnaghten,  Lord  Shand,  and  the  Hon.  George  Denman. 
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the  respondent  obtained  leave  to  issue  wiits  and  proceed 
thereon  witliout  service  against  the  a|)j)ollant  under  rule 
53  of  the  Civil  Procedure  Court  (46  Vict.  No.  22,  2nd 
schedule).  The  appellant  applied  to  the  Supreme  (Jourt 
to  rescind  that  leave  which  both  courts,  as  mentioned 
above,  refused  to  do. 

The  appellant  was  domicded  in  Eni.dand.  IIi'  was  not 
at  the  time  the  action.s  were  connnencetl  present  either 
in  person  or  by  agent  in  the  colony,  and  had  not  been 
there  since  December,  1S(S6,  when  he  was  there  on  a  short 
[340]  visit,  and  never  had  a  permanent  residence  there. 
At  the  time  the  writs  were  issued  ho  was  resident  in 
London.  The  facts  are  stated  in  the  judgme»ic  '''^  their 
Lordships. 

Sir  Horace  Davoj,  Q.C.,  Pkjgott,  and  Wursp.^  I,  for  the 
appellant,  contended  that  the  orders  should  be  reversed, 
and  the  wiuld  set  aside  with  costs.  The  (luestions  are, 
first,  'vhether  rule  53  has  been  rightly  construed  ;  second, 
whether  if  that  construction  be  right,  the  rule  is  not  pro 
tanto  ultra  vires  the  local  legislature  under  the  constitu- 
tion of  the  colony  ;  third,  whether  the  court  exercised  a 
rifi-ht  discretion  in  maMnij  the  orders.  It  was  contended 
that  rule  53  of  the  Code  of  Civil  Procedure  (46  Vict.  No. 
29,  2nd  schedule)  applies  only  to  those  defendants  over 
whom  the  Supreme  Court  has  properly  jurisdiction  and 
that  the  appellant  was  not  such  a  person.  Rules  4S-51 
applied  to  his  case.  If  rule  53  applies  to  all  defendants 
who  are  absent  from  the  colony  in  the  action  specified 
therein,  so  that  the  appellant's  case  would  fall  within  it, 
then  the  rule  itself  was  to  that  extent  beyond  the  powers 
of  the  legislature;  for  that  legislature  has  no  power 
except  over  its  own  subjects.  Reference  was  made  to  15 
&  16  Vict.,  c.  72,  the  Act  wliich  created  the  legislature  of 
New  Zealand.  The  appellant  not  being  subject  to  its 
authority  by  birth,  and  not  being  resident  either  by  him- 
self or  his  agent  within  its  jurisdiction,  and  never  having 
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been  either  domiciled  or  re.sident  in  New  Zealand,  could 
not  be  subjected  by  it  in  his  absence  to  its  tribunals  ;  and 
moreover  foreign  courts  would  not  recognise  judgments 
so  obtained  or  proceed  to  enforce  them.  Reference  was 
made  to  Buchanan  \.  Riu'lxcr{\)  ;  Macleod  v.  Attorney- 
Genfral  Jor  New  8ovAli  Wales  (2);  Russell  v.  Carabefort 
(3) ;  Schibsh}/  v.  Westeiihoh  (4).  With  regard  to  the 
erroneous  exercise  of  discretion,  it  was  contended  that  an 
action  was  proceeding  between  the  same  parties  in  the 
English  Courts  in  respect  of  certain  other  promissory 
notes,  part  of  the  same  transaction,  in  which  the  issues 
to  be  determined  are  the  same. 


ii 


Finunj,  Q.C.,  and  Reginald  Broivn,  for  the  respondent, 
were  not  heard. 

[34«1]  The  judgment  of  their  Lordships  was  delivered  by 

Lord  Hobhouse  : — 

The  main  question  argued  in  this  case  relates  to  the 
right  of  the  New  Zealand  Legislature  to  authorize  judi- 
cial proceedings  against  absentees.  The  rule  of  the  New 
Zealand  Code  (46  Vict.  No.  29)  which  has  come  under 
discussion  is  rule  53,  one  of  a  group  of  rules  which  fall 
under  the  head  of  "  Proceeding  without  service."  The 
material  part  of  it  is  as  follows  : 

"  In  actions  founded  on  any  contract  made  or  entered 
into  or  wholly  or  in  part  to  be  performed  within  the 
colony,  on  proof  that  any  defendant  is  absent  from  the 
colony  at  the  time  of  the  issuing  of  the  writ,  and  that  he 
is  likely  to  continue  absent,  and  that  he  has  no  attorney 
or  agent  in  the  colony  known  to  the  plaintiff  who  will 
accept  service,  the  court  may  give  leave  to  the  plaintiff 
to  issue  a  writ  and  proceed  thereon  without  service." 


(1)  Ea8t,  192. 

(2)  [1891]  A.C.  455. 


(3)  23  Q.B.D.  626. 

(4)  L.R.  6  Q.B.   155. 
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Tiiuu  come  a  number  of  provisions  relatinLj  to  the  con- 
ditions on  w-hicli  leave  should  be  udven,  and  to  its  inci- 
dents when  yiven. 

Another  group  of  rules  in  the  same  co  le  relates  to 
service  of  process  out  of  the  colony.  There  seems  to 
have  lieen  considerable  discussion  in  the  courts  below 
whether  Williams,  J.,  who  presided  in  the  tirst  court, 
shoidd  have  acted  under  the  last  nam^d  set  of  ruh's 
rather  than  the  first.  But  indenendentlv  of  the  fact 
that,  if  there  is  jurisdiction,  the  matter  is  on';  of  judicial 
discretion  and  not  one  arising  on  this  appeal,  the  con- 
tention of  the  appellant  is  equally  hostile  to  the  validity 
of  both  groups  of  rules. 

His  broad  contention  is,  that  the  Act  of  Parliament 
(lo  (Sj  10  Vict.  c.  72)  which  gives  to  the  Legislature  of 
New  Zealand  power  "  to  make  laws  for  the  peace,  order 
and  good  government  of  New  Zealan<b  provided  that  no 
such  laws  be  repugnant  to  the  laws  of  England"  does  not 
give  it  power  to  subject  to  its  judicial  tribunals  persons 
who  neither  by  themselves  nor  by  agents  are  present  in 
the  colony.  It  is  not  contended  that  the  lules  in  question 
are  repugnant  to  the  laws  of  England.  In  fact  they  are 
framed  on  piinciples  adopted  in  England.  But  it  is  said 
[842]  that  the  moment  an  attemptismade  by  New  Zealand 
law  to  affect  persons  out  of  New  Zealand,  that  moment 
the  local  limitations  of  the  jurisdiction  are  exceeded,  arid 
the  attempt  is  nugatory.  This  was  put  at  the  bar  in  so 
broad  and  abstract  a  way,  that  it  might  Ije  sufficient  for 
their  Lordships  to  answer  it  by  equally  abstract  pro- 
positions. But  it  will  be  more  satisfactory  to  state  the 
material  facts  which  have  raised  the  question. 

The  appellant,  Mr.  Ashbury,  resides  in  England.  In 
the  year  lS8o  he  went  to  New  Zealand,  and  theie  on 
the  28rd  of  March  of  that  year,  maile  a  written  agree- 
ment with  John  Chute  Ellis,  the  respondent's  brother, 
for  the  purchase  of  a  large  tract  of  land.     After  answer- 
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J.C.  ing  mortgages,  the  -surplus  purchase  iiionev,  £88,440,  was 
1898  secured,  as  regards  principal  by  twelve  promissory  notes 
AsHBORY  payable  in  England,  and  as  legards  interest  by  twelve 
promissory  notes  payable  at  the  bank  of  Australasia,  in 
Invercargill,  New  Zealand.  The  latest  notes  are  payable 
on  the  20th  of  December,  1890.  Some  crops  and  i.tock 
were  to  be  taken  bv  Ashburv  at  valuations,  and  i'  Is  a 
term  of  the  agreement  that  if,  on  the  completion  of  tlie 
valuations,  it  is  found  that  the  balance  of  the  purchase 
mone}'  is  not  correctly  representcl  by  thi  promiss  iry 
notes,  new  ones  shall  be  given. 

In  November,  1880,  Ashbury  was  again  in  New  Zea- 
land. On  the  4th  of  that  month  he  addressed  a  letter  to 
the  bank  of  Australasia,  requesting  them  to  treat  his 
agent  John  Jerome  Zimmer,  as  empowered  to  draw, 
accept  and  indorse  in  his  name  Inlls  of  exchange  and  ]»ro- 
missory  notes.  On  the  26th  of  the  same  month  he 
executed  a  deed  appointing  Zimmer  his  attorney  for 
(amongst  other  thinijfs)  managing  his  estates  in  New  Zia- 
land,  and  adjusting  all  accounts  depending  l)etween  him 
and  any  person  wiiomsoever.  Ashbury  then  left  New 
Zealand,  and  has  never  been  there  again. 

About  this  time  Zimmer  settled  the  valuations  which 
were  still  pending  betweeJi  Ashbury  and  John  Chute 
Ellis  under  the  agreem-nit  of  Marcli,  188.5.  He  paid  a 
portion  of  the  amount  found  due.  and  the  rest  hj  secured 
by  nine  promi.s.sory  notes  purporting  to  make  Ashluuy 
liable  to  pay  to  John  Chute  Ellis,  at  the  bank  of  Austra- 
lasia, Invercargili,  various  sums  at  various  dates,  the 
latest  of  which  is  the  20th  of  December,  1800.  Two  of  the 
[343]  notes  bear  date  the  17th  of  September,  1886,  and 
the  other  seven  the  20th  of  September,  1886.  A-hbury 
states  that  they  were  in  fact  given  in  February,  1887. 
They  were  paid  into  the  bank  by  John  Chute  Ellis  and 
Thomas  Chute  Ellis  claims  to  be  indorsee  of  them  for 
value.     Thev  are  the  notes  now  sued  on  in  two  actions. 
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It  seems  tliat  'i>eforc  any  action  was  broui^lit,  Aslibury 
revoketl  Zimmer's  Ui^eney,  and  remained  without  any 
agent  in  the  colony. 

In  the  earlier  of  the  actions,  founded  on  three  of  the 
notes,  an  order  was  made  on  the  18th  of  February,  1891, 
allowing;-  the  plaintiff,  Thomas  Chute  Eilis,  to  proceed 
under  rule  53  without  service.  In  June  the  defemlant 
Ashbury  moved  to  rescind  the  order,  or,  in  the  alterna- 
tive for  leave  to  file  a  defence,  and  for  postponement  of 
the  trial  pendin;,'  an  applii;ation  by  him  to  take  his  evi- 
dence bv  commission  in  Enoland.  On  the  23rd  of  June, 
1891,  Williams,  J.,  refused  the  first  part  of  tlie  defend- 
ant's motion  and  rrranted  the  second.  Precisely  similar 
proceedings  took  place  in  the  second  action. 

The  defendant  then  moved  the  Court  of  Appeal  to  dis- 
charge the  oriuinal  orders  gi\'ing  the  plaintifi  leavu  to 
proceed  \vith(jut  service,  and  to  discharge  the  orders  of 
the  23rd  of  June  so  far  as  they  mairitained  the  oriuinal 
orders.  It  was  agreed  t'lat  the  arguments  and  judg- 
ments should  a[>ply  to  b'/th  actions.  On  the  19th  of 
Octolier,  1891,  the  Court  dismissed  the  apjit-als  with 
costs.  From  that  decision  the  defendant  obtained  special 
leave  to  appeal  to  Her  Majesty  in  Council. 

8o  far  a»  the  dLci.«ion  uirns  on  the  precise  nature  uf 
the  case,  it  is  not  a  very  favourable  case  for  den\  ing  the 
right  of  the  New  Zealand  authorities  to  try  the  que-tions 
at  issue  between  these  parties.  Zimmer,  being  certainly 
Ashbury's  agent  in  Nev/  Zealand  for  some  purposes, 
makes  a  contiact  pui'poiting  to  bind  his  principal  to  the 
payment  ot  money  in  New  Zealand.  This  contract  is 
itself"  ti!e  sequel  of  another  contract  by  Asiibury  for  tin- 
purchase  of  land  in  N(\v  Zealand.  Ashbury  defends 
himself  by  eontemiing  tliat  Zimmer  held  no  agency  em- 
powering him  tt)  give  the  notes,  and  l>y  alleging  that  he 
is  in  a  position  to  rescind  his  earlier  contract  with  John 
Chute  Ellis ;  that  he   is  suing  in  England  for  that  pur- 
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[344]  pose  ;  that  he  will  have  counter  c'fiiiiis  to  enforco 
a;,^r.inst  Jolui  Chute  Elli.s  Iaro\'r  thr.n  tht,-  annnint  of  the 
notes  sued  on ;  and  that  the  notes  were  iiKior.sod  to 
Thonias  Chute  Ellis  under  circiimstances  dis(!ntitliT)or  bim 
to  stand  in  any  hetter  position  than  John  Chut'^  Eli  is. 
Thc*e  defences  may  or  may  not  be  made  c^ood.  Thev 
are  the  matters  to  be  tried  in  thcise  actions.  Whether 
they  can  be  better  tried  in  England  or  in  New  Zealand 
we  need  not  discuss.  It  is  obvious  that  they  concern 
rijThts  that  have  accrued,  and  acts  that  have  taken  place, 
in  New  Zealand. 

If  the  New  Zealand  Legislature  had  enacted  that,  in  a 
concrete  case  such  as  the  present  one,  the  New  Zealand 
Courts  should  have  power  to  give  the  ])laintiff  a  decree 
notwithstanding  that  the  defendant  hekl  himself  aloof, 
we  should  hardly  have  heard  the  suggestion  that  such  a 
law  was  not  one  for  the  peace,  order  and  good  govern- 
ment of  New  Zealand,  Of  course  they  have  framed 
their  law  in  more  abstract  and  flexil^le  terms.  But,  tak- 
ing those  terms,  their  Lordships  are  clear  that  it  is  for 
the  peace,  order  and  good  government  of  New  Zealand 
that  the  Courts  of  New  Zealand  .sliould,  in  any  case  of 
contracts  made  or  to  be  performed  in  New  Zealand,  have 
the  power  of  judging  whether  they  will  or  will  not  pro- 
ceed in  the  absence  of  the  defendant  The  power  is  a 
highly  reasonable  one.  So  far  as  regards  service  of  pro- 
cess on  persons  not  within  their  local  jurisdiction,  or 
substituted  service,  or  notice  in  lieu  thereof,  in  proper 
cases  the  English  Courts  have  it  conferred  on  them  bv 
the  Imperial  Parliament.  The  New  Zealand  Legislature, 
it  is  true,  has  only  a  limited  authority ;  but  in  passing 
the  rules  under  discussion,  it  has  been  careful  to  keep 
within  its  limits. 

But  it  was  said  that  a  judgment  so  obtained  could  not 
be  enforced  beyond  the  limits  of  New^  Zealand ;  ani 
several  cases  of  suits  founded  on  foreign  indijments  were 
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cited.  Their  Lordships  only  refer  to  this  argument  to 
say  that  it  is  not  relevant  to  the  present  issue.  When  a 
judgment  of  any  tribunal  comes  to  be  .enforced  in  an- 
other country,  its  effect  will  be  judged  of  by  the  Courts 
of  that  country  with  regard  to  all  the  circumstances  of 
the  case.  For  trying  the  validity  of  the  New  Zealand 
laws  it  is  sufficient  to  say  that  the  peace,  order  and  good 
[345]  government  of  New  Zealand  are  promoted  by  the 
enforcement  of  the  decrees  of  their  own  Courts  in  New 
Zealand. 

The  only  other  contention  related  to  the  word  "absent" 
in  rule  53.  The  appellant  seeks  to  confine  it  to  persons 
who  at  some  previous  time  have  been  domiciled  or  resi- 
dent in  New  Zealand.  It  is  not  easy  to  appreciate  the 
reasons  why  such  an  artificial  sense  should  :e  put  upon 
the  word  ;  and  during  the  argument  their  Lordships  ex- 
pressed agreement  with  the  Judges  of  the  Court  of 
Appeal,  who  held  that  the  word  is  used  in  its  ordinary 
sense,  and  describes  persons  who  are  not  in  New  Zealand. 
The  result  is  that,  in  their  Lordships'  judgment,  this 
appeal  should  be  dismissed  with  costs,  and  ,they  will 
humbly  advise  Her  Majesty — to  that  effect  (1). 

(1)  [See  Stair*  v.  AUan,  28  Nova  vScotia  Rep.  410.] 
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DIGEST   OF   CASES 


CONTAINED    IN    THIS    AND   THE    PRECEDING    FOUR    VOLUMES. 


PAGE. 

Act  of  Provincial  Legisla- 
ture— Test  of  validity  of  .     .     i.  351 

See  Provincial  Legislatures,  3. 

Administration  of  Justice.— 
Jurors      ....         ii.  644,  653,»i. 

See  Criminal  Law,  9,  10. 

Appointment  of  Magistrates.     . 

See  Justices  of  the  Peace. 

Algoma — Connnission  of  Oyer 
and  Terminer  to  District  Judge — 
Power  to  issue      .     •     .     .     .     i.  722 

(See  Prerogative  of  the  Crown,  1. 

Aliens — By  sect.  3  of  the  Vic- 
torian Chinese  Act,  1881,  a  Chinese 
innnigrant  has  no  legal  right  to 
land  in  tlie  colony  until  a  sum  of 
£10  has  been  paid  for  him.  Where 
the  master  of  a  vessel  had  com- 
mitted an  oft'ence  under  the  Act 
by  bringing  a  greater  numljer  of 
Chinese  immigrants  into  a  ]jort  of 
the  cob  my  than  the  Act  allows  : 
Held,  that  the  collector  of  customs 
was  under  no  legal  oljligation  to 
accept  payment  tendered  l)y  the 
master  on  behalf  of  ny  such  immi- 
grants, nor  when  tendered  either 
by  or  for  any  individual  immigrant ; 
Held,  further,  that  apai't  from  the 
Act,  an  alien  has  not  a  legal  right 
enforceal)le  by  action  to  enter 
British  territory. —  iV/«sf/rore  v. 
Churv  Teeowj  Toy. — P.  C.     .     .  v.  556 

Appeal — The  rule  of  the  Judi- 
cial Committee  is  not  to  grant  leave 
to  appeal  in  criminal  cases  except 
where  some  clear  departure  from 
the  requirements  of  justice  is  al- 
leged to  have  taken  place. — Riel 
v.  The  Queen*— P.  C.    .     .     .     iv.      1. 


rA(;E. 
2.  An  Act  of  the  Ontario  Legis- 
lature provides  that  in  certain  (iases 
no  appeal  shall  lie  to  the  Supreme 
Court  of  Canada  without  special 
leave  ;  Held,  that  this  enactment 
is  not  binding  on  the  Sui)reim' 
Court. — Clarkami  v.  Ryan. — Su- 
preme Ct.  Can IV.  4.39 

Education i.  816 

See  Denominational  Schools,  1. 

Royal  Prerogative  as  to  admit- 
ting  i.  252  ;  ii.       1 

See  Bankruptcy  and  In.sol- 

VENCY,    2. 

Prerogative  of  Crown,  2. 

Special  Leave i.  158 

See  Provincial  Courts. 


Trial  for  felony      .     .     .     .     i. 
See  Provincial  Legislatures,  1. 

Arbitration  —  The  British 
North  America  Act  provided  (sect. 
142)  that  "the  divisitm  and  adjust- 
ment f)f  the  debts,  credits,  lialjili- 
ties,  properties  and  assets  of  Up- 
per Canada  and  Ivower  Canada 
shall  be  referred  to  the  arbitra- 
ment of  three  arbitrators,  one 
chosen  by  the  Government  of  On- 
tario, one  by  the  Government  of 
Quebec  and  one  by  the  Govern- 
ment of  Canada  ;  and  the  election 
of  the  arbitrators  shall  not  be 
made  until  the  Parliament  of  Can- 
ada and  the  Legislatures  of  Ontario 
and  Quebec  have  met  ;  and  the 
arbitrator  chosen  by  the  Govern- 
ment of  Canada  shall  not  1  le  a  resi- 
dent eitlier  in  Ontario  or  Quebec : " 
Held,  that  no  appointment  once 
made   under  this  provision  could 
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afterwards  be  revoked  by  the  Gov- 
ernment l)y  whom  it  wns  made  and 
that  a  majority  of  the  arbitrators 
could  continue  the  proceedings  and 
make  a  valid  award  notwithstand- 
ing the  absence  of  the  third  arl)i- 
trator,  who  had  affected  to  resign, 
«»nd  an  attempted  revocation  of  his 
appointment  by  the  Government 
appointing  him. — In  the  matter  of 
an  Arhit ration  and  Aicard  between 
the  Province  of  Ontario  and  the 
Province  of  (Jnebec—'P.C.       .     iv.  712 

Asseesment. — Income  of  Do- 
minion Ofticer i.  592 

iSee  Tax  ATI  o>",  3. 

Indian  Lands i.  831 

See  Indian  Landh,  1. 

Assignments  and  Prefer- 
ences.— Power  to  legislate  re- 
specting       V.  26G 

See  Bankruptcy  and  Insol- 
vency, 19. 

Assurance  Por  cies— Power 
to  tax i.  117 

See  Taxation,  2. 

Regulation  of i.  265 

See  Trade  and  Commerce,  1. 

Attorney-General.  —The  At- 
torney-General of  the  Province  is 
the  officer  of  the  Crown,  who  is 
considered  as  present  in  the  Courts 
of  the  Province  to  assert  the  rights 
of  the  Crown,  and  of  those  who  are 
under  its  protection.  The  Attor- 
ney-General of  the  Province,  and 
not  the  Attorney-General  of  the 
Dominion,  is  the  proper  party  to 
file  an  information  where  the  com- 
plaint is  not  of  an  injury  to  pro- 
perty vested  in  the  Crown  as  repre- 
senting the  Government  of  the 
Dominion,  but  of  a  violation  of  the 
rights  of  the  public  of  the  Pro- 
vince even  though  such  rights  are 
created  by  an  Act  of  the  Parlia- 
ment of  the  Dominion.  The  At- 
torney-General of  the  Province  is 
the  proper  person  to  file  an  infor- 
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ma*-ion  in  respect  of  a  nuisance 
caused  by  interference  with  a  lail- 
way.  Though  the  power  of  mak- 
ing criminal  laws  is  vested  in  tlie 
Domuiifm  I'arliament,  the  Attor- 
ney-General of  the  I'rovince  is  the 
proper  officer  to  enforce  those  laws 
by  prosecution  in  tlie  (^)ueen's 
Courtsof  justice  in  thePi'ovince. — 
Attorni'ii-Gcneral  v.  Nia(iara  Falls 
hdernational  Bridge  Co. — Cliy., 
Ont i. 


813 


for  the 
bridge  across 


2.  An  Act  of  the  Dominion  Par- 
liament incorporating  a  company 
puri)ose  of  constructing  a 
the  Niagara  River 
from  Canada  to  the  United  tStates, 
directed  that  the  bridge  should  l)e 
"  as  well  for  the  i)assage  of  per- 
sons on  foot,  and  in  carriages,  and 
otherwise,  as  for  the  passage  of 
railway  trains."  The  bridge  was 
completed  for  railway  purposes 
only,  and  the  time  limited  by  the 
charter  for  completing  the  work 
having  elapsed,  an  information  was 
tiled  in  the  name  of  the  Attorney- 
General  of  Ontario,  seeking  to  en- 
force the  terms  of  the  charter,  or 
for  the  removal  of  the  bridge  as  a 
nuisance  :  Held,  by  the  Court  of 
Appeal,  reversing  the  decision  of 
Spragge,  C,  that  the  bridge  as 
constructed  not  being  a  public 
nuisance  the  Attorney-General  of 
Ontario  Avas  not  the  proper  officer 
to  file  the  information. — Attorney - 
General  v.  International  Bridge 
Co.—C.  A.,  Ont ii. 

Proceedings  to  set  aside  Patent. 
iii. 
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341 


See  Patent  of  Invention,  7. 

Costs  of iv.  370 

See  Navigation  and  Shipping,  7. 

Bankruptcy  and  Insol- 
vency.—The  Act  of  the  Legisla- 
ture of  Quebec  (33  Vict.  c.  58)  for 
the  relief  of  the  .appellant  society 
then  (as  appeareo  on  the  face  of 
the  Act)  in  a  stece  of  extreme  fi- 
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nancifil  einbarrussinont  is  witliin 
the  k'i,'islativo  Ciqiacity  of  tliat 
legislatmv.  'I'lic  Act  was  lu'ld  to  ro- 
late  to  a  inattL-r  of  a  '*  iiK-i'i'Iy  local 
or  private  nature  in  tlie  ProviiiuL'," 
which  I'y  tho  !>2n(l  suction  of  the 
B.  N.  A.  Act,  18()7,  is  assi^fiKHl  tt> 
tilt'  exdusivt)  coiupctuncy  of  the 
Provincial  Leifislature  ;  and  not  to 
fall  within  the  cate;,'ory  of  bank- 
r'Hitcy  and  insoUency,  or  any 
■  ither  class  of  sultjects  by  the  lUst 
section  of  the  15.2s.  A.  .-Xct  reserved 
for  the  exclusive  legislative  author- 
ity of  the  t'arliaiiient  of  Canada. — 
L  Lh'oii   St.  Ja'(jtic^  ((,,■   Mmdrfdl 

V.  BcU4e.~'P.  C i.     63 

•J.  The  B.N.  A.  Act,  18(17,  sect. 

VI.  in  assigning  to  the  Dominion 
Parliament  the  su))jects  of  liank- 
rujitcy  and  insolvency,   conferred 
on  it  legislative  power  to  interfere 
with  jtroperty,  civil  rights  and  pro- 
cedure   within    the    Provinces,  so 
far  as  these  might  be  affected  by  a 
(jeneral  law  relating  to  those  sub- 
jects  ;  ccmsequently  the  Dominion 
Enactment,  40  Vict.   c.  41,  s.  .'38, 
providing  that  the  judgment  of  the 
Court  of  Appeal  in  matter.s  of  in- 
solvency should  l)e  final,  i.e.,  not 
subject  to  the  appeal  as  of  right  to 
Her  Majesty  in  CV)uncil,  allowed 
by  the   Lfiwer  Canada  Civil    Pro- 
cedure Code,  Art.  1178,  is  v\ithin 
the  competence  of  the  Dominion 
Parliament  and  does  not  infringe 
the  exclusive  powers  given  to  the 
Provincial  Legislatures  by  section 
^•2  of   the  Imperial   Statute  ;  nor 
does  it  infringe  the  Queen's  pre- 
rogative,    for    it    only  limits  the 
right  of   appeal  as  given   by  the 
Code.     The  section   according   to 
the  true  construction  of  the  word 
"final"  therein,  excludes  appeals 
to  Her  Majesty,  but  contains  no 
words  which  purport  to  derogate 
from  the  prerogative  of  the  Queen 
to  allow  such  appeals  as  an  act  of 
grace.     It,  therefore,  does  not  in- 
terfere with  the  prerogative  of  the 
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Crowji  :  and.  (pueie,  what  powers 
may  be  possessed  l)y  the  Parlia- 
ment of  Canatla  so  to  do.  —  Cucil- 
lier  v.  Aiiliniit,  2  Kuai)p's  P.  C.  C. 
72,  reviewed.— C'(.>/)//«/  v.  Unpnif. 
—P.  C "...       i.   2r)2 


."i.  Sect.  50  of  the  Insolvent 
Act  of  ISi'iil,  which  provided  that 
claims  by  and  against  assignii-^  in 
insolvency  might  be  disposed  of 
by  the  .Judge  of  the  C(»unty  Ci'Urt 
or  by  the  Coiuiiy  Court  on  peti- 
tion, and  not  liy  any  suit,  attach- 
ment, ojiposition,  seizure  or  other 
jiroceeding  whatever,  was  held  not 
to  be  beyond  the  power  of  the  Do- 
minion Parliament,  because  the 
right  to  legislate  on  the  subject  of 
l)ankrui)tcy  and  insolvency  belongs 
exclusively  to  that  I  ailiament,  and 
bvjcause  at  the  passing  of  the  B. 
N.  A.  Act  there  was  a  system  of 
2)roceeding  in  insolvency  in  f<irce 
in  the  former  Provinces  of  I'pper 
and  Lower  Canada  very  similar  to 
the  one  established  l)y  the  Act  of 
1869. — Crunilili  v.  Jackson. — Q.B., 
Ont i. 
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4.  An  Act  of  the  Dominion  as- 
suming to  pi'ovide  for  the  liquida- 
tion of  all  building  societies  in  the 
Province  of  <Juel-ec,  whether  sol- 
vent or  not  was  held  to  be  beyond 
the  Competence  of  the  Dominion 
Parliament. — Mi-Clanntjima  v.  St. 
AiUies  M"tii(il  liiiildin'i  Sucietif. 
— Q.B  ,    Quebec ii. 

5.  An  official  assignee,  or  his 
agent,  acting  under  an  Insolvent 
Act  of  the  Parliament  of  Canada, 
can  sell  by  auction  the  goods  of  a 
bankrupt  without  taking  out  a 
license  therefor;  and  this  right 
cannot  be  restricted  by  a  provincial 
enactment.  The  Quebec  License 
Act,  1870,  in  so  far  as  it  seeks  to 
impose  a  tax  on  the  sum  realized 
from  the  sale  of  an  insolvent's 
eflFects  when  made  un<ler  the  Insol- 
vent Act  of  1869.  .32-3:5  Vict.  c.  16, 
and  to  restrain  the  powers  <.if  as- 
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Higneos  in  {nittin<.;  tlmfc  Act  in 
openitioii  is  inv.ilid.  -I'otcw  Wat- 
.^i>n,  —  Siiju-rior  Ct.,  (^nubou.     .    ii.  'M'.i 

i).  Soot.  r)9  of  the  Domiiiioii  In- 
solvent Act  of  1H«!1)  provided  that 
no  lien  or  j»rivik'<^o  uj)on  the  jiro- 
perty  of  mi  insolvent  should  he 
ere.ited  for  ;i  judgment  deht  l»y 
the  i.ssue  or  delivery  to  the  sheritt' 
of  jm  execution,  or  by  levying  up- 
on or  sei/.ing  thereunder  the  etiects 
or  estate  of  an  insol'Mjut,  if,  before 
the  payment  over  to  the  plaintitl' 
of  the  moneys  levied,  the  estate 
of  the  debtor  had  been  assigned  or 
placed  in  li<|uidation  under  that 
Act  :  HeUy  to  l)i'  within  the  com- 
petence of  the  Dominion  Parlia- 
ment.— Khiiii'}/  V.  Ihulnidn: — Su- 
preme  Ct.,  N.  S ii.  412 

7.  An  Act  which  i)rovides  for 
the  examination  of  a  debtor  before 
a  Judge,  and  which  authorizes  the 
Judge  to  grant  the  del)tor  a  dis- 
charge fi'om  gaol  or  the  limits  as 
to  the  suit  for  which  he  was  con- 
fined, nn  proof  tliat  he  is  unable 
to  jtay  his  debts,  and  that  he  has 
made  no  fraudulent  transfer  or  un- 
due preference,  is  an  Insolvent 
Act  which  a  l*rovincial  Legislature 
has  no  power  to  pass,  since  the  B. 
N.  A.  Act  came  into  force,  and 
the  assent  of  the  Governor-Gene- 
ral does  not  make  such  an  enact- 
ment valid. — The  Qiu'eit,  v.  (/tfoui- 
Zer.— Supreme  Ct.,  N.B.     .     .     ii.  421 

8.  The  Legislature  of  New  Bruns- 
wick, prior  to  the  Union,  passed  an 
Act  extending  the  gaol  limits.  This 
Act  was  not  to  come  into  ojieration 
until  April  1st,  18(58,  and  before 
that  date  but  after  the  union,  it 
was  repealed  by  a  subsequent  en- 
actment :  Held,  that  the  subject 
of  gaol  limits  does  not  so  relate  to 
insolvency  as  to  make  the  repeal- 
ing Act  ultra  vires. — McAlmou  v. 
Pi/ie.— Supreme  Ct.,  N.B.     .     ii.  487 

9.  An  Act  of  the  Legislature  of 
New    Brunswick,    abolishing    im- 
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prisonment  for  del)t,  was  held  not 
to  be  ultra  vires  as  respects  a  party 
not  shewn  to  lie  a  trader  or  sul>ject 
to  the  Dominion  Insolvent  Act. 
Artnsfvon<i  v.  McCittrJiin.  — Su- 
preme Ct!,  N.B ii.  4'M 

10,  An  Act  of  tlu!  Legislature  of 
New  Brunswick,  provi(ling  that  as 
against  the  assigni'e  <tf  the  grantor 
under  any  hiw  relating  to  insol- 
vency, a  bill  of  sale  should  only 
take  eli'ect  from  the  time  of  tlu' 
tiling  thereof,  was  held  to  be  with- 
in the  competence  of  the  legisla- 
ture.— Jn  re  De  Velicr. — Supreme 
Ct.,  N.B ii.  "- 
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11.  The  Dominion  Parliament  by 
its  Insolvent  .Act  of  187o,  enacted 
that  any  person  who  [lurchased 
goods  on  credit,  knowing  or  believ- 
ing himself  to  l)e  unable  to  meet 
his  engagements,  and  concealing 
the  fact  with  intent  to  defraud, 
and  who  does  not  afterwards  j)ay 
the  debt,  sli.all  be  held  guilty  of  a 
fraud  and  be  liable  to  imprisonment 
for  two  years  unless  the  debt  and 
costs  are  soimer  paid,  provided  that 
in  the  suit  for  the  recovery  of  the 
del)t,  the  defendant  is  eharut'd  with 
the  fraud  and  declared  guilty  of  it 
by  the  judgment  rendered  in  the 
suit.  The  plaintiff  sued  for  goods 
sold  and  delivered  to  the  defend- 
ants, who  afterwards  became  in- 
solvent under  the  Act,  and  charged 
them  with  fraud  in  the  terms  of  the 
Act :  Held,  by  a  majority  of  the 
Judges  of  the  Counnon  Pleas,  by 
two  Judges  of  the  Court  of  Appeal, 
and  by  three  Judges  of  the  Su- 
preme Court  (the  other  three  giv- 
ing no  opinion  on  this  point),  that 
the  enactment  is  within  the  com- 
petence of  the  Donunion  Parlia- 
ment. —  Peek  V.  S]iields.  —  C.  A., 
Ont •     iii. 

12.  An  Act  of  the  Nova  Scotia 
Legislature  for  facilitating  arrange- 
ments  between  i-ailwaj-  com])anies 
and  their  creditors,  provided  that 
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r.vi.K. 
ii  cKiiii'iUiy  iiii'-'lit  !>rn]ni.>,L' II  s'jlu'iiie 
fif  iinMii;,fiM:u'iit  111  tv.i'iii  tlu'  iMiiii- 
|);iiiy  !iinl  its  civditnrs  uinl  lik-  tin- 
s.imc  ill  Ciiurt  hihI  tlint  flii'ii'.iftcr 
till!  t  '(i;:i'l  mi'^lit,  i-n  a|i])liivitiiiii  liy 
tlic  c'.iiin.iiiv,  V'strain  Jiiiy  aL-tion 
.•I'/aiust  t  III-  c<im|i;my  on  surli  tiniis 
as  tlk"  (,'niii't  iiiii,'ii:  thiiil;  til.  'riu- 
Aft  iil'ii  |ii'c>\  iili'd  rliat  iiotiiv  <»f 
liliii<j;  the  s(.'1iuuil'  slimild  Ui-  piili- 
lis'iu'd,  and  tliat  tlicivafii  r  iwi  l-xc- 
uiitinii,  atlacliuuMit,  ov  ntlicr  pri'- 
c'uss  a;4aiiist  tlu"  iirop'-rty  of  tin; 
coiMpany,  slioiild  l)e  iivnilaldi' <tr  In- 
I'lifi'ivinl  Vi  it  ]\i>;\{  U-av  <>f  rlieCnurt : 
II' hi.  liy  Kitdiiv..).,  that  tlirahnvc 
provisions  ivlatud  to  Ivuikriiutcy 
and  iiH"! /ciu-y,  and  wvvc  in  •.•x«'oss 
of  tli'j  jiowiis  vi'stL'd  in  a  I'rovincial 
LL'|.^isl;>iiirL'. — Miiiiii  ''li  V.  WiiiilsDr 

i\-    Air>ii}>iiJis     HtlUiiiiif    Cii.  —  Su- 
jiii'UiL' ("t.,  N.^ iii.  3(!S 

1.'}.  l'>y  an  Act  of  tin-  Lf;,'islatuve 
of  Nova  Scotia,  ]iiovision  v.'as  made 
for  tho  windin'.;  up  of  companies  in 
j^ciK-ral,  wlicri'  a  I'csolntion  to  that 
I'tlfcr  was  p.i^si'd  liy  tlic  i<  "iip^iliy, 
or  wlicm  tlie  ('oiii't  so  ordered  at 
the  instance  of  a  contrihiitor,  on 
its  Iteiiv^f  made  to  appear  tliat  -.ueli 
order  was  just  and  e(j'iifd>K'.  Tlie 
Act  could  lie  enforced  although 
no  debts  wero  due  hy  the  eonqiany, 
hut  could  not  l)e  ca.lled  into  opera- 
tion hy  a  creditor:  J!'!il.  that  the 
Act  did  n  it  part:dve  of  tlie  charac- 
ter of  nil  i  isolveiit  law,  anrl  was 
within  the  leuislative  autliority  of 
a  I'l'ovini-ial  Tie.;islati:re. — In  ti' 
Tilt  miliar,:  llin'sils  (iirilStnne  Co. 
—  ►Supreme  Ct..  X.S.    .     .     .     i'i.  374 

It.   I'nder  the  provisions  of  an 
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Annapolis  Ivailway  Coi.i])any  | 
jtosed  an  arraiiiieiiient  ^vherehy  the 
.so-c.dled  V>  de!)enMire  stock  of  the 
coiirpany  then  hearing  interest  at 
the  r:ite  of  (i  per  cent,  was  "aliro- 
i,'ated  and  determined."  and  in  lieu 
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then  of  the  hojdi'i.s  of  .said  stock 
Were  to  receive  allofimiits  of  new 
stocks  thereliy  created,  hearing; 
lower  ratis  of  iiifiic*.  and  other- 
•vise  dili'erii!;:^  from  the  stock  for 
which  they  wercsiihstittited  :  //./</, 
(Weatherl.e.  .1..  dis.seiitini;),  tli.it 
so  mi:eh  of  the  Act  as  was  neies- 
sary  to  the  continuation  of  the  pro- 
posed scheme  was  within  liie  lei;is- 
lative  autliority  of  the  l.ei,'i.s|atnre 
of  No\a  Scotia.—  /•'»■  Wlmlsm-  i\ 
Aiiiiii):iilin  l\iidii'ii\i.  -Supri-me  C't.. 
X.S.      .......     .     ii;.  ;',87 

l.">.  The  l»ominion  I'arliament. 
under  its  jnrisilictioii  .as  lo  h.mk- 
riiptcy  and  in.solvency.  ha.s  .lutlio- 
rity  to  provide  f>.r  the  eom|iul.-ory 
li<|uidation  or  v,  indiny  U]»  of  ,i.  ciin- 
panj-  incorpontcd  hy  a  Provinci.d 
Leu'islarure. — .S7i (».//.;>(/  v.  Clnrl.  . 
— Supreiiu'  Vt.,  Can.     .     .      .      iv.   4.V.> 

]•>.  'I'll"  Dominion  P.arliameut, 
under  its  imisdietion  as  to  hank- 
ruptcy  and  insolvencj-,  h.is  .av.tho- 
rity  to  provide  for  tlie  comj.u'sory 
liipiid.ntion  or  V.  indinii  up  of  a  coiii- 
jiaiiy  incorpiir.-itid  under  a  sta.tute 
of  the  Imperial  I'a.rliament. — Alhii 
V.  /A»/(.s  ).>(.- Supreme  Ct..  Can. 
iv.   470 

17.  'llu're  heinij;  no  st.itute  of 
the  Dominion  (rii  hankrujucy  and 
insolvency,  an  .\ct  v.:is  p;i,s.<cd  l>y 
the  Olitarit'  Le'.,'!slature  for  the 
purpose  of  enahling  iii.sohent 
delitors  to  place  their  creditors  on 
an  c'p'.al  foi'tinu'.  hut  not  relieving 
the  debtor  from  .arrest  or  interfer- 
inir  with  his  Jifter-accjuired  ]>rop- 
eity  :  i/./,/,  by  Ihirton  and  Pat- 
terson.  JJ.  A.,   atiirminir  <  n   this 
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I."^    The    Dominion 
provided     that      Ii'.suniuce     C<  m- 
[lanies  doiui;   business   in   C.anad.i 
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slioiiM  iiiakt'  u  (k'|i(i:-.ii  wall  tliu 
Miiiisti'V  (if  Kiimiicc  tor  tlio  sooiir- 
ity  111"  Ciiiudiiiii  pdlicy  ImKIors  : 
//(/'/,  tliJif  tliis  IrL'islatiini  \\,is 
valid,  ;iii(l  lli.'j  i  in;  ( ';ma(li;iii  |M.iicy 
ImldiTs  nf  u/i  ii!S()l\i'itt  (•(iiii|)aiiy 
wert' entitled  to  a  distrilnitinii  of 
tliu  »U')io.iit,  alilioii^'li  |>i'in.'('i'diiiL;s 
for  til"  wiiidiii;.';  up  <tf  tin-  eompaiiy 
wure  [ifidin .;  intliu  Kii;;)isli  courts. 
—  /I'c  IU'IIdii  Miillriil  <(ii(l  (tCini'iil 
Lift  .Issiiriiif iini  {Liiu'tcd). —  (.'h, 
D".  <  (lit iv. 

li>.  Ilr'il,  thai  ill.:  pvovisioiis  of 
sui't  ')  of  Oiitavio  "Act  i'r.s|)cciiiig 
iis-ii'^miRMits  and  pri'furciucs  l>y 
iiisolvtMit  persons"  (lleviscd  Stat- 
utes of  Ontario,  c.  1'_'4),  which 
relate  to  assi;.;iiiii('ii(s  j)urely  volun- 
tary, and  jiosl  polio  thereto  jnd*^- 
inonts  and  executions  not  com- 
pletely executed  hy  ijayiiiint,  are 
merely  ancihary  to  liankruptcy 
l;iw,  and  as  such  are  v>ithin  the 
com|)etence  of  the  Provincial 
Legislature  so  loiiy  as  they  do  not 
contlicr  with  any  e.\istin<,'  haiik- 
rtiptey  legishilioii  of  t'.ie  Dominion 
Parliainout. — Attovni'ii  G'cncml  nf 
(hd^'i'ht  V.  JUariit'ii  (IciKral  for  ilw 
1 1(1111  iniiiii. — P.  C V. 

li').  The  powei'  to  le^ishite  gener- 
ally, on  the  sniiject  of  hanlvruntcy 
and   insolvency   conferred  on   the 
Dominion  I'arliament  includes  tlie 
rii^dit  to  Ic'/islate  specially  for  jiar- 
ticular  cases  jirisint;  in  connection 
\    rh  bankruptcy  proceedings.     Tn 
iNt'ii),  the  P>aidv  of  Ujiper  Canada 
iiecame  insolvent,  and  assiyned  all 
its  jivopcrty  and  assets  to  trustees. 
Ill  JSiiy  (111  Act  was  passed  I)y  the 
Dominion    Parliatnent    whicli    as- 
sumed to  incorporate  tlie  trustees, 
to  amend  the  asrsii.^'iiuient,   and  to 
give  them   authority  to   carry  on 
tlio  business  of  the  bank  so  far  as 
>\'iis  iiecessaiy  for  windiii;^  ii]»  the 
same.     Sub-;eiiuent]y  a  furtlier  Act 
WHS  passed  by  the  Dominion  Par- 
liament iissuminy  to  transfer  the 
iuv)peviy  vested  in  tlie  trustees  to 
Ifer    ;\[aiesty    for   the  Dominion, 
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and  lo  confer  all  the  pov. •  rs  of  thu 
trustees  on  the  (ioveinor  in  Coun- 
cil: fldil,  that  thrsc  Act;  vvcru 
intra  vires  of  the  dominion  Par- 
lia.iiieiit.--ni//(7   \.  /;.,/.      ,      .      V. 

Iiiipi  i'oiiiiieiit  of  debtor.      .      ii. 

S^  r  ('lilMlNAI,    h.WV,    7. 

Banks  mux  Banking.— 
Transfer  <'f  w.irehouso  receipts     i.  H28 

V.  2U 
»S'<  (•    iiii.i.s    OF    L.uiiMi    .wn 
\V.uii;n()isr.  Ui;(  EiiTs,  L',  '.i. 
'laxation  of  Dominio!!  Notes,  iii. 

»SV';  T.WATio.N,  5. 
Taxation  of  banks.    .     .     .     iv. 
See  'i'axation,  (i, 

Bijjf amy .  —  Second    marria'j;u 
contracted   aliroad.       .      .     .      i\-. 

Srr  ClJIMINAI,  LaW,   ].'!. 

Bills  of  Lading'  and  Ware- 
house KfceiptB.— A  Provincial 
Act  to  the  cllcct  that  all  ri^^dits  of 
suit  should  pass  to  tlie  consi','nee 
of  goods  named  in  any  bill  of 
lading,  or  to  t'le  endorsee  thereof, 
to  whom  tlie  pro[)erty  in  tlic  goods 
should  bi.  transferred  by  such  c:on- 
2()()  signment  or  endorsement,  and  ;  hat 
every  such  instrument  represent- 
ing goods  to  have  been  shi|)ped 
should,  in  the  hands  of  a  consignee 
or  enilorsi'e  for  value,  be  conclu- 
sive evidence  of  shipment  as 
against  the  person  signing  tlie 
instrunie'it,  was  held  not  to  lie 
beyond  the  jiowers  of  the  Provin- 
cial Legislature  as  lieing  an  inter- 
ference with  trade  and  commerce, 
—  Uatrd  v.  ,S7»'('/t'.— (,>.P..,  Out.      i. 

2.  Tlie  Dominion  Parliament 
has  ])ower  to  legislate  with  respect 
to  propertf  and  civil  rights,  so  far 
as  necessary  ftir  the  exercise  of  its 
jurisdiction  over  the  subjects  ass- 
igned to  it  by  the  V>.  X.  A.  Act. 
Per  Spragge,  C. :  The  Dominion 
.Act.  34  Vict.  c.  5,  s.  4(),  which 
authorizes  the  transfer  of  ware- 
house receipts  to  l)anks  by  direct 
endorsement,  i.s  within  the  powers 
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aHsi;,'iiecl  to  till)  Doniinii'ii  Pavlia- 
iiieiit  and  is  valid. — Smltli  v.  M'l- 
.•/(.(;(^s'  /;.(/,/,.  --L'hy.,  Out.       .     i.  828 

3.  Althou'^h  wjvrelioii.se  roceints 
(granted  to  itself  l)y  a  linn  winch 
lias  Hot  'lie  custody  oi'  any  j^ood.s 
l)Mt  its  own  iire  not  nej^otiablo 
iiistruuients  within  (he  iin  .iniii;^'  of 
ti.e  Mercantile  Ai'ii'iulnient  Act 
(c.  V2'2  of  the  Kevi.sed  Statutes), 
li<!il.  that  the  I'ouiinion  l>ank  Act 
(4!)  Vici.  e.  ]•_'!)),  whili!  it  was  in 
force  di.s]i 'ii-^ed  with  that  liiiiila- 
tion,  validateil  such  recei(its,  and 
transferred  to  the  iiidor.sees 
thereof  the  [)ro|)i.'i'ly  t'oniprised 
tlu'rein  :  Ifil'l,  fiirllier,  tliat  the 
liaidv  Act  was  intra  vires  (.f  the 
Dominion  Parlianr  'it.  Sect.  Ul, 
suh-sect.  i"),  of  tii  •  Ijritish  North 
America  Act,  18(17,  ,L,dvi's  to  that 
Parliament  ])ower  to  legislate  over 
eveiy  transaction  within  the  legiti- 
mate business  of  a  liankei',  not- 
withstanding th.it  the  exercise  of 
such  power  interferes  with  prop- 
erty and  civil  rights  in  the  jirovince 
(see  sect.  1»2,  su1>  sect.  13>,  and 
confers  upon  a  bank  pri\  ileg(^s  as 
a  lender  whicli  the  provincial  law 
dne.s  not  recognise.  The  legisla- 
tion of  the  Dominion  I'arliameiit, 
so  long  as  it  strictly  relates  to  tlie 
subjects  enumerated  in  sect.  01,  is 
of  j)araniouiit  autlioi'ity  even 
though  it  tieiiches  upon  the  mat- 
ters assigned  to  the  Provincial 
Leui.slature  by  sect.  1)2.  —  ('i(.-<liiiiii 
v.  Ditjnqi.  (5  App.  Cas.  409)  fol- 
lowed.— TctiiKint  v.  C'tiiini,  JkinJ, 
,<f  Can<uhi.~V.C V.   244 

Brewers. — Licenses,     i.  414; 

iv.  ;:i34 

^iC  LiCKXSES,    1,   0. 

Canada. — Election  Law.   .     ii.   ,"32 

See.  Election.s  to  Parli amkm. 
Legislation  resjiecting   Statutes 
of  old  Parliament  of  Canada.    .    i.  351 

V.  295 

Sec  LEcISLATrKES  OF  OXTARIO 
AXl)  Ql"Er,E(.'. 
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IXTOXIe-ATINM  Li'.'l  (il.s,   11, 
Statures. 

.S"    StaTI'TES. 

■'anada  Tomperatice  u*.ct, 
1878. — Power  of  Dominion  pjir- 
liaiiieut   to  «.nact 

Si-e.  iNToNU.VTINi;  Llt'TOUs,   1. 
.\ppointment   of  ..Miieis  to 
fore. 

Se<'  IXTOMCATIXO  Llgl'OHS,  10 

Chinese  Immigration. 

.Sr    A  I. II  NS. 
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N<r  CuiMiVAi.  Law,  4. 
Property  and  Civil  JJights. 

.Sk'       PlU.I'EIlTV       A.\n      ('l\!I, 
Hl(iUTS. 

Commissions.     Kuijuiry,     i. 

S.  CoivTV  Col  i;r  .It  i«;;;. 
<  )yer  ai.d  Terminer.    .     ,      .      i. 

S>i  PllEKoCATIVE  0lCU0V>X,  j. 

Companies. — The  Dominion 
T'arliament  h-is  no  power  to  incor- 
porate an  assoeiatioii  for  the  pur- 
jio.se  of  buying,  lea-^ing  and  selling 
landed  jiroperty  and  luiildiiigs,  the 
operations  of  a  society  for  such 
pur])o^;e  ali'ecling  exclusively  prop- 
erty and  civil  ri^jhts  within  the 
Province  wjiere  lliey  are  carried 
un  ;  and  therefore  thu  Act  37  Vict, 
c  lO;?.  incoip. irating'  the  Colonial 
r>Uii(iing  and  Investment  A.ssoci;i- 
tion  for  such  <ibjn-is,  was  held  to 
be  ultr.i  vires,  though  power  was 
given  liy  said  Act  to  carry  on  ojn'r- 
;itioiis  th.roUL'lK'Ut  the  Dominion. 
Monk,  ']..  dissenting. — Liiranijcv 
V.  ('••hiiiltil  Jiiiililinij  itnd  Inrest- 
)iii  lit  .-ls.>'«/"(»//^>/(  — ( >  I)  ,  (|)nebec. 

ii. 

2.  Hel'l,  that  Canadian  Act.  37 
Vict.  c.  in;,  which  created  a  cor- 
poration with  jiower  to  carry  on 
certain  detinite  kinds  of  business 
within  the  Dominion,  Wiis  within 
the  legislative  competence  of  the 
Dominion  Parliament.  The  fact 
th.Ht  the  corporation  clio.se  to  con- 
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tino  the  exorcise  i>f  its  powers  ti) 
one  Province,  and  to  local  and 
provincial  objects,  did  not  atl'ect 
its  status  as  a  coi'poration,  or  oper- 
ate to  render  its  original  incoipor- 
iit'u>n  illfyal  as  ultra  vires  of  the 
said  Parliament :  Ilcltl,  furtlier, 
that  tlie  corporation  could  not  he 
])rohihited  generally  from  acting 
as  such  'A'ithin  tin?  Province  :  nor 
could  it  he  restraineil  from  doing 
specilied  acts  in  violation  of  the 
jirovincial  huv  upon  a  jietition  not 
directed  and  adapted  to  that  pur- 
pose.—  LorcoKier  V.  Culoitinl  Build- 
iti'j  (lit'l  hiresfhioit  A.-'sociaii'm. 
re\'ersed.-  (a)J<>ii'i<iI  BnUdliuj  a  ml 
Imtstmtnt  Asauciatiun  v.  Attarinni- 
GoHval  of  Q}u:bee. — P.C       .     iii. 

o.  A  company  incoi'iHirated  l)y  a 
Provinciivi  L^jgislature  for  the  busi- 
ness of  insurance  possesses  the 
samecaiiacity  and  francliisi.'s  v.-ith- 
in  the  jurisdiction  creating  it  as  a 
compr.ny  incori)orated  by  the  Ln- 
pei'ial  (>•>•  Dominion  Parliaments  ; 
and  may  enter  into  contracts  out- 
side the  Province  wherever  such 
contracts  are  recognised  l)y  comity 
or  otheru'isf.  Theterr.i  "Provin- 
cial ol)jeets"  in  the  P>.  X.  A.  Act 
refers  to  local  objects  within  a 
Province,  in  contradistinction  to 
objects  which  are  connnon  to  all 
Provinces  in  their  collective  or 
DominioiKpiality. — CUnky.  Union 
Fnc  fiiion-'ini'e  Co. — Master's  Of- 
iice,  Ont iii. 

License  to  hold  lands     .     .     iv. 
^V('  Mortmain. 

Cont •■"acts— ReguLit ion  of    .     i. 

Src  Tl'.Anv,  AND  COMMEKf'K,   1. 

Copyright— /i/f//i^  to  Iffjidiiic 
as  fo]— The  1'..  N.  A.  Act  was  not 
intended  to  cui'tail  the  paramount 
authority  of  the  Imperial  Parlia- 
ment as  respects  any  of  the  matters 
assigned  l)y  the  Hct  t(t  the  cxclu- 
sivt-  jurisdiction  of  the  Dominion 
Parliament,  or  of  the  Provincial 
Legislatures.     All  that  the  P.. N.  A. 
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Act  intended  to  eti'ect  by  sect.  91, 
sub-sect.  23,  as  to  cojiyright,  was 
to  place  the  right  of  dealing  with 
colonial  copyright  v.ithin  the  Do- 
minion under  the  exclusive  control 
of  the  Parliament  of  Canada,  as 
distinguished  from  the  Provincial 
Legislatures,  in  the  sar.ie  way  as 
the  Act  has  ti'ansferred  the  power 
to  deal  with  banking,  bankruptcy 
and  }'  isolvency,  and  other  specified 
subjects,  from  the  Provincial  Leg- 
islatures, and  [)laced  them  under 
the  exclusive  jurisdiction  a)ul  con- 
trol of  the  Dominion.  ~  The  Parlia- 
ment of  the  Dominion  has  no 
greater  jmwer  to  deal  w'rh  Hie 
subject  of  copyright  t^han  was  po-- 
sessed  ])y  Provincial  Li-gislaturcs 
prior  to  confederaHon.  The  Im- 
perial Copyright  Act,  5  iK:  b  Viot. 
c.  45,  was  in  force  in  Canada  at 
the  time  of  cimfederation,  and  is 
in  force  in  Canada  still.  It  is  not 
atlected  by  the  Canadian  Copyright 
Act  of  1875,  which  Act  is  also  in 
force. — SiniJcs  v.  JhUm-il—C.  A., 
Ont ■    .      .      .      i 


COi^sts iv. 

ISec  Navkjatiov  and  Suti'I'ino,  7. 

County  Court  Judge. — P>y 
the  i;.  N.  A.  Act,  18(17,  sect.  '.I(i, 
tlieGovei'nor-<  Jeneral  is  authorized 
to  api)oint  the  .Fudges  of  the 
County  Courts,  and  the  Provincial 
Legislature  of  Ontario  had  no 
pov.cr  to  pass  an  Aict  jiuthorizing 
the  I'enioval  of  County  Court 
-Judges  by  tiie  Lii'utenant-Oover- 
nor  for  incapacity  or  nusbehaviour 
and  had  not  jiower  to  pass  an  Act 
abolishing  the  Court  of  Impeach- 
ment, which  existed  in  Canada  be- 
fore the  P.  N.  A.  Act,  for  the 
trial  of  ch.u'ges  against  Comity 
Court  Judges.  A  County  Court 
Judge  may  be  removed  by  the 
Govcrnor-tieneral  in  Council,  un- 
der the  Imperial  Act,  22  Geo  III. 
c.  75,  but  there  is  no  power  under 
tliat  Act,  or  the  Con.  8tat.  C.  c.  1.3, 
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or  under  the  Counnon  Law,  to 
i<sue  a  connnission  for  a  prelimin- 
ary enquiry  under  oath  \\i*-h  re- 
spect to  such  charges.— A'e  Sijuiir — 
Q.  B.,  Ont i.  781t 

Power  to  confer  jurisdiction  on. 

ii.  Oto  ;  iii.  31JJ 

/SdC  JuoGES,  2,  3,  4.     .     .     V.  490 

Courts.— 

Constitution  of.      .      ii.  G<)2,  Cj^^,  h. 

See  CiiiJiix.vr.  Law,  8,  10. 
Power  to  constitute,     i.  557  ;  i'''.  018 

See  IVIakitimk  CofUT. 

Patent  or  Invf^.ntiox,  2. 

Power  to  define  jurisdiction  of. 

V.  490 

See  JiDffEs,  4. 

Ptiwer  to  impose  duties  on. 

i.  158:  ii.  378;  iv.  288. 

See  Provixital  Coukts. 

Navigation  anh  Suipimxo,  3. 

I.Ml'KRIAL  CorUT. 

Criminal  Law. — An  nitonu- 
jiiion  under  an  Ontario  Act  for 
s:.'lling  intoxicating  liquors  on 
S  uidav  was  held  to  he  so  far  a 
charge  of  a  criminal  character  tliat 
t!ie  defendant  could  not  Ije  com- 
p'Ued  to  give  evidetic;.!  against 
himself.  —  Ueiilna  v.  KDilihi,  Q.  13., 
Out.         .      .'   .     .     .     .   '  .      .     i.   709 

2.  A  Provincial  Legislature  can- 
no;:  legislate  with  respei-'..  to  of- 
feaces  of  a  crhninal  nature,  except 
where  such  legislation  is  reipiired 
for  the  direct  enforcement  of  a 
1  iw  of  the  Province  made  in  rela- 
tion to  a  matter  coming  within 
its  exclusive  jurisdiction.  Jn 
K'gislating  in  regard  to  a  matter 
within  Provincial  Jurisdiction,  a 
Provincial  Legislatui'e  has  no  ])ow- 
er  to  enforce  its  law  l»y  provisions 
respecting  the  trial  and  punish- 
ment of  otl'enders  in  res[tect  of  acts 
which  would  he  criminal  ofi'ences 


l-AGE. 

at  connn<in  law.  Sect.  57  of  the 
Liquor  License  Act  of  ( )ntario, 
R.  8.  ( >.  c.  J  81,  by  which  it  was 
provided  that  any  person  who,  on 
any  prosecution  un<ler  that  Act. 
tauqtered  with  a  vitncss  or  in- 
daced  or  attemjited  to  induce  jiny 
such  person  to  iihsent  himself  or 
to  swear  falseh',  sli-iuld  be  liable 
to  a  penalty  of  >:~t^),  was  therefore 
held  to  be  invalid.  —  lliijina  v. 
iamrc/itv— i).  B.  Out.    .     '.     .     i.  742 

3.  A  Provincial  Legislatui-e  has 
power  to  regulate  ])rocedure  ali'ect- 
ing  penal  laws  which  such  Legis- 
lature h;<.s  autlio/ity  to  enact. 
Breach  of  a  Provincial  Statute  is 
not  a  "crime"  within  the  meaning 
of  sect.  91,  sul)-sect.  27  of  the 
B.  N.  A.  Act.— Pc^K'  V.  (Tritjifh-- 

Q   B.  Quebec '" .     ii.  291 

4.  A  Provini-ia^.  Legisiati'.re  has 
power  to  regulate  procedure  affect- 
ing penal  laws  wIkcIi  such  Leg'  ,- 
lature  has  auth(rrity  to  enact.  A 
Statute  of  (Jueitec  having  provided 
*^hat  no  proceedings  in  civil  matters 
before  a  district  magistrats;  should 
I)e  removed  to  any  other  Court  by 
certiorari  or  otherwise,  it  was  hold 
that  a  jtroceeding  Itefore  a  district 
magistrate  for  the  enforcement  of 
penalties  under  the  License  Law 
of  the  Province  was  a  civil  [jmceed- 
ing  within  this  enactment,  aiul 
that  the  right  to  certiorari  was 
taken  away.^ — //.>•  pnrtc  JJnnenn. — 
Superior  Ct..  <,»iiebec.   .     .     .      ii.   297 

5.  A  Pro\inci.d  Legislatr.re  has 
))ower  to  regulate  procedure  ati'ect- 
ing  j.enal  laws  which  such  liCgis- 
lature  has  autlioritv  to  enact  — 
P((;/."V.(;c//f///(.— Q.B.,Quel)ec.  ii.  308 

(i.  A  Provincial  Legislature  has 
])ower  to  regulate  procedure  affect- 
ing penal  laws  which  such  Legis- 
latiu'e  lias  authority  to  enact.  An 
enactment  of  tlie  Quebec  Lc'isla- 
ture  ])rescribing  the  mode  in  which 
penalties  for  violations  of  a  StJitute 
of  the  Province  (41  Vict.  c.  3)  are 
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to   1)0   enforced,   was    lieKl    lo   lie 
valid. — Cotr  v   ClKim-enu.  —  Super- 
ior Ct.,  Quebec ii.   311 

7.  A  Provincial  Legislature  has 
power  to  ))ass  .an  enactiuent  fi>r 
tho  imprisDiuiieiit  of  a  person 
making  default  in  ])ayuuMit  of  a 
sum  duo  on  a  judgment  in  case  (n) 
he  has  had  since  the  date  of  the 
judgment  or  nrder,  the  meap.s  to 
pay  the  sum  in  res[»ect  of  which 
ho  has  made  default  and  neglects 
or  refuses  to  pay  it,  (ir  in  dse 
(/')  the  liahility  was  incurred  l)y 
o])tainiiig  credit  under  falst^  pre- 
tences, or  hv  me:ins  of  any  "t'ter 
fraud,  nr  l)v  the  commissiun  nf  .■ui 
act  for  which  hi>  might  he  in-oceed- 
ed  against  criminally.  Woid'  n,  •) . , 
dissenting. —  /i',  •  parfr  /'.'///,< -Su- 
premo Ct.,  N.  Vj ii.   5.7 

8.  An  Act  iif  the  T\irliament  of 
Canada  ]>rovid.od  i..  regard  ti)  ;i]i- 
peals  from  summai'y  c(mvictior.s 
made  hy  Jn.stices  of  the  Peace, 
that  the  parties  nn'ght  dispn'n.^e 
with  a  .i'tvy  if  they  thought  iir,  and 
snbmit  themselves  to  the  judgment 
of  the  Court  a])pealed  to  M'ithout 
a  jury  :  /A  •'(/,  that  this  enactr.ient 
was  not  an  interferenc-^  with  the 
"constitution"  i.f  the  Court  (in 
rohition  to  whicli  the  Pro\inciaI 
Legislatures  h.-we  exclusive  jiu'is- 
diction),  hut  that  it  related  to 
crimi'ial  law  and  ])roce(hne  in 
criminal  matters,  and  therefore 
was  \\ithin  the  pn-isdiction  of  the 
Dominion  Parliament.  —  /t'cg/zi"  v. 
Brfu'sliifir  —().\:  ,  Ont.     /   .      ii.  602 

0.  Uy  a  Dominion  Statute  "for 
avoiding  doubt,"  it  was  declared 
and  enacted,  "that  every  ]'erson 
<|ualitied  and  sunnuonod;is  a<iln',nd 
Juror  or  as  a  Petit  Juror  in  crim- 
inal cases,  according  to  the  iaws 
which  may  be  then  in  force  in  any 
Province  of  Canada,  shall  be  held 
to  be  duly  (pialitied  to  serve  as 
such  juror  in  that  Province, 
wliether  such  were  laws  passed  bo- 


pai;e. 
fore,  or  bo  jiassed  after  the  coming 
into  foiro  of  the  15.  N.  A.  Act, 
18(»7.  subject  always  to  any  j)ro- 
vision  in  any  Act  of  the  Parliament 
of  Canada,  .-ind  in  so  far  as  such 
laws  are  not  inconsistent  with  any 
such  Act."  Acts  were  afterwards 
passed  by  the  Ontario  Ltgislature 
changiii'4  the  mode  of  selecting 
jurors  in  that  Province  :  II^'lil, 
that  the  Dominion  enactment  was 
not  ;iu  unconstitutional  delegation 
of  le-jislative  autlu-ritj'  and  was 
not  ultra,  vires,  ;n\'\  that  a.  selection 
of  jurors  made  in  tliv-mamuT  pre- 
scribed by  the  Onti'.rio  Acts  was 
vali'l  for  the  j'urjMse  of  a  criminal 
trial.— 7A'/o"(  v.  (Hlonrke.—ii.H. 

D.,  Out.  ' ii.  (",44 

10.  The  Acts  relating  to  the  at- 
tendance of  grarid  and  petit  jurors 
at  the  County  Courts  (Courts  of 
cnminal  juris.liction  over  all  crimes 
whicli  are  not  c-.pital).  are  v.'itliin 
the  pov.-ers  <  if  tlie  L<  ^cal  Legislature, 
under  the  P..  ^^  A.  .Act,  18f)7, 
.sect.  92,  as  pertaining  to  the  "Ad- 
ministration of  .fustice"  and  the 
"  Constitution  and  organization  of 
Prov  ncial  Courts"  and  do  not 
belong  to  tlie  Parliament  of  Cana- 
da, under  sect.  01,  as  "  I'rocedure 
in  criminal  matters. "—/u ;/(;/(»  v. 
Foil  If. — Supreme  Ct..  X.  B.  .   ii  (553,  n 

il.  By  the  Act  1^2  S:  I'y.  Vict. 
c.  33.  s.  7"^  <D).  it  is  jirovided  that 
penalties  against  Justices  of  the 
Peace  for  the  non-retuin  of  con- 
victions may  bo  recovered  in  an 
actiim  of  debt  by  anyi>erson  suing 
for  the  same  in  any  Court  of  Ho- 
cord  :  /Ml/,  th.at  this  ju'ovisiou 
was  within  the  eomjietence  of  the 
Dominion  P.ir'i.nuent,  and  that  a 
Provincial  enactment,  declaring 
that  County  Courts  should  not 
lyive  jurisdiction  in  such  actions, 
was  thereby  overborne.  —  ]rar'l  v. 
Ri'cil. — Snjaeme  Ct.,  N.  P..     .   iii.   405 

12  An  Act  of  the  Ontario  Legis- 
lature provitled  that  no  person 
should,     without    written    notice. 
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supj'ly  to  a  du'c'sc  orlnitter  inann- 
fjict  irv  inilk  in  any  way  .ulu'terat- 
ed  or  froiii  which  cream  liiul  lieen 
taken,  anl  inijinsed  certain  ]:enal- 
ties  for  violation  of  the  Act  :  IL'hl, 
rever-.i>iii;  the  jnd^'ment  of  rlie 
Qiieen's  Bench  Division,  tint  this 
Act  v.a-;  not  jiii  Act  dealing  '.vith 
criii.inal  law  within  the  liuanin  r  of 
snlt---'Ct.  27  of  seer,  '.fl  of  the 
British  Norih  Amei-i<"a  Act,  and 
was  intr.i  vires  of  the  I'rovincial 
LeL'is'ature  — An  Act  <  if  the  Ontario 
Le'j;islatnre  resj)ectin'jf  ajijieals  on 
prosecutions  to  ejiforce  iieiialties 
and  riunish  olfences  under  T*i'o- 
vinci  d  Acts  was  held  not  to  be 
letrislation  dealiii:^  with  criminal 
procediiro  v/iJiin  the  me;ining  of 
the  ahove  suh-section.  and  to  he 
'ntra  vires.--  A'"//. c'  v.  ii'(is,,,,_  - 
?.  A  ,  Out. i\ 


ir*..  TheDominionParliauieiithy 
R.  S.C.cap.  It'll,  sect.  4(Miactsthat 
"Every  one  who  l)einy  married 
marries  any  other  person  durin;,' 
the  life  of  the  former  husband  or 
wife  whe'licr  the  secoinl  inarria^'e 
takes  ]ilaco  in  '^"anada  or  else- 
wiiere  is  yuilty  of  fehmy  and  liable 
to  seven  years'  imprisonment," 
and  that  "nothing  in  t!;is  section 
contained  sha  1  extend  to  (-()  any 
second  raarriage  contracted  else- 
where than  in  Canada  by  any 
otlierthan  asubjectcf  Iler !\rajesty 
resident  in  Caiuida  and  leaving 
the  same  with  intent  to  commit 
the  I  lience."  The  orignial  Act 
containiu'^  in  substance  this  en- 
actment v,as  passed  in  IStl,  audits 
validity  was  subse(|nently  atlirmed 
l>y  the  Court  of  'Jueen's  Bench  in 
Lower  Canada  :  IL1<I,  that  the 
enactment  in  the  Revised  Statutes 
was  valid  :  and  that  having  in  sub- 
stance been  in  force  in  Canada  for 
some  years  prii>r  to  the  passing  of 
the  B.  N.  A.  Act.  it  was  continued 
))y  sect.  I'J'.I  of  that  Act  if  any  im- 
perial ci  ■ntirmation  was  re<|uireil. — 
Heijiit'iy.  ]l,-ieii>j. — Ch.  D..  Ont.  iv. 
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Compromi>ing  JMlenie. 

•St;  LiCFNSKs,   '.'. 

Enforcing   Temi'erance  Act.    ii. 

tlOC.   r,I(i 

iSVe  Tr.Mi'FMi.^Nci;  AeTDK  lyiJ-l, 


3. 

Proper  Officer  to  enforce.     .   i. 

Srfi  ATToi;NKV-r;r..Vi:!:AL,   1. 

Debtor. — Pmn  r  h>  proi-iilr  for 
ili.^,],<irii''  of'.]  I>y  an  .Act  in  force 
in  t'le  Province  of  Nova  Scotia  at 
the  (.'nion,  every  debtor  '  )i]ivi;oii- 
ed  under  j.roce.ss  from  any  Court 
was  entitled  ro  a] iply  for  and  ob- 
tain his  disch.-u-ge.  When  this 
Act  was  passed  there  were  no 
County  Courts  in  Nov;i  Scotia. 
In  J87S  an  Act  of  the  Provincial 
Legislature  was  pa.ssed.  making  the 
aliove  provisions  apjiiicable  to  per- 
sons imprisoned  under  j)rocess 
froiu  tile  County  Coints.  .and  this 
enactment  was  Iield  to  li"  valid, — 
Jnlmstou  v.  Fi))inf-:  —  Su])i'emeCt. , 
N.  S.      .      .      .' ii. 
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Sefi  Bankhlitcv  AM)  Insol- 
vency. 7. 

Delccratio;-..  —Subjects  which 
in  one  aspect  >nd  for  one  jmr- 
pose  fall  witliin  sect.  i)2  of  the  15. 
N.  A.  Act.  i8i)7.  may  in  .anothc' 
aspect  ,tn<l  for  .another  purpose  fall 
within  sect.  i'l.  }!fiss,'lC  y.  Tlw 
Qxei /(  (7  Ajij*.  Cas.  S2!>)  L'Xl'hiined 
and  apjii'oved  llihl,  that  "The 
Li(|Uor  License  Act  of  1877,"  c. 
181,  Revised  Statutes  of  Ontario, 
whicli,  in  respect  of  .sects.  4  and 
5,  makes  retrulations  in  the  nature 
f)f  jio'lce  or  municipal  regulations 
f)f  a  merely  local  ( haracter  for  the 
good  government  of  taverns,  etc., 
does  not  in  respect  of  those  sections 
interfere  with  the  general  regula- 
tion of  trade  or  commerce,  lait 
coiiics  within  Nos.  8,  1?.  and  1<)  of 
sect.  92  of  the  Act  of  1H(,7,  and  is 
within  the  jowersof  the  Provincial 
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//(■/'/,  fiivlliev,  thai 
the  Proviiu'ial  Legislature  had 
jxnvev  by  the  said  Act  of  .LSvi?  tn 
entrust  to  a  IJoard  of  (.'onunis- 
sioiiers  authority  to  enact  regula- 
tions of  tlie  a1)ove  character,  and 
therel)y  to  create  oficnces  and 
annex  penahies  thereto.-— //of/r/i' v. 
The  (,hir<-n.--\\  C.      .     .     .     '  iii.   144 

2.  Act  No.  2-2  of  lS(i;t,  of  the 
Indian  Lei^'slaturc,  v.'hich  exclud.es 
the  jurisdiction  of  tjie  liigli  Court 
within  cert^iin  specilied  tlisti'icts, 
is  not  inconsistent  witlitlie  hidian 
High  Courts  Act  (24  iV  L'5  \'ict. 
c.  104),  or  Avith  the  charter  of  the 
High  Court,  and  is  in  its  general 
scope  witliin  the  legislative  power 
oft!ie(Tovernor-(Teneral  in  Council. 
The  Uth  sect,  of  that  Act  which 
confers  upon  the  Lieutenant- 
(iovernor  of  Bengal  the  power  to 
determine  whctlier  the  Act,  or 
any  jjart  of  it,  shall  be  jipplied  in 
a  certain  district,  is  conditional 
legislation,  and  not  a  delegation  of 
legislative  power.  Where  ])lenary 
powers  of  legislation  exist  ;is  to 
l)articular  subjects,  whether  in  an 
imperial  or  in  a  Provincial  JjCgis- 
liiLure.  tliey  may  be  well  exercised, 
either  absolutely  or  eoiulitionally  ; 
in  the  lattei"  case  leaving  to  tlie 
di,  cretion  of  some  external  author- 
ity the  time  and  manner  of  cariT- 
ing  its  legislation  into  ett'ect.  as 
area  over  which  it  is  to 
'U<iliiu(  V.  r>''fiiii. — 1*.  C. 

iii.  40f) 
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extend. - 


;i  A 


oion 


ial  Le- 
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a  delegate  of  the  Impi'rial  Legis- 
lature. It  is  resrricte<l  in  the  ai'ea 
of  its  powers,  but.  within  that  area 
it  is  -.nirestricted.  Hi'ld,  that  the 
CustouH  Kegulatiou  Act  of  18r"', 
s.  l:>3,  was  within  the  plenary 
powers  of  legislation  conferred 
upon  the  New  ^outll  Wales  Legis- 
lature by  the  Constitution  Act 
(8c!ieduled  to  LS  iV  l!>  Vict.,  c.  ol, 
ss.  1  and  45V  IhJil,  further,  that 
duties  levied  livan  Orderin  Coun- 
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cil  issued  under  sect.  j.3.'{,  arc 
really  levied  by  authority  of  the 
Legislature  and  not  of  the  Execu- 
tive. Al.so  that  under  sect.  I'M 
"the  <ipinio!i  of  the  collector." 
whether  right  or  v,rong,  author- 
izes the  action  of  the  (governor.  — 
PoinM  v.  Api.Uoi'iiiuiL  C,,.  — 1'.  C. 

iii.  4:32 

Selection  of  .Jurors.       .  ii.  (i44 

iSVc  Ckiminai.  !  AW,  '.). 

Denominational  Schools 
—  A  Provincial  Lcgi.-'Iatuie  ni;.y 
legislate  in  regard  to  .se])arate 
schools  jn-ovidcd  that  the  rights  o;- 
[)rivileges  with  respect  to  denomi- 
national schools  which  any  chis.s  of 
])ersons  had  by  law  in  the  Pro- 
vince at  ihe  time  of  confederation 
are  not  prejudicially  ;dlected  l)y 
such  legislation.  'Ihe  li  N.  A. 
Act  provides  by  sub-s.  .'}  of  sect. 
93  that  "  Wlici'e  in  any  Province 
a  .system  of  separate  or  dissenti- 
ent schciols  cxi.sts  by  law  at  the 
Union,  or  is  t!i<.'ri'after  established 
Ity  the  Legislatiue  of  t;ie  Province, 
an  apjieal  shalllie  t'.tlie  Goveiiior- 
(^eneral  in  Council  from  any  Act 
or  decision  of  any  Pro\incial 
authority  at'ccting  any  right,  or 
privilege  i-f  tlxe  Protestan;  or 
Jknnan  Catholi-  minority  ot  the 
Queen's  siilijecis  in  relation  to 
educatior."  ;  lli'bl,  tl)a,t  this  en- 
actment gives  an  Hp[)eal  in  respect 
of  tho.se  decisions  alone  which  are 
legislative  ficts,  or  tlieir  c<piival- 
ents,  ;ind  not  in  r<  •■jject  of  m.'itters 
atfecting  merely  the  eveiy-d;'>y  de- 
tail of  the  working  of  a,  sciiool. 
Tn  election  matters  se|iMr;ite  schools 
have  the  same  i'ight  of  a[ipeal  to 
a  County  .Judire  as  |»ublic  schools 
have.•--^'e/*«»v//('  ^cliaul  Tmsticti  f 
Bd  erille  v.   Gi'oiuqir. — Chv.  Cut. 

i.  810 

2.  The  provision.?  contained  in 
sect.  9;3  of  the  P..  N.  A.  Act,  that 
nothing  in  any  law  iiia.de  by  a 
Province  in  relation  to  education 
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''  shall  pivjudicially  alt'cct  r.iiy 
ii;L'ht  or  ]irivileL,'e  with  ivsjK'ct  to 
•leiKuuin.'itional  sch'Mils  '.vhicli  any 
class  of  pfisiiiis  liave  l>y  law  in 
the  Province  at  the  I'nion,'  ]>ro- 
tect  tiiosu  le<;al  ri'/hts  and  jirivi- 
le^es  only    wliich  cxistcl    in   unch 


1 


rovince  at    t}ie  Union    l>v    virtue 


of  positive  legal  enactment,  and 
not  ])rivileL'e.s  enjoycl  under  ex- 
ceptional and  accidental  circum- 
stances, and  without  ]e'_';d  ri-^ht. 
At  the  I'niou  the  law  with  respect 
to  the  schools  in  the  Province  of 
New  Brunswick  wjis  governed  Ijy 
the  Parish  School  Act,  under 
which  no  cla-s  of  persons  had  any 
legal  right  r)r  privileure  with  respect 
to  denominational  schoi.js,  and  a 
sul)sf(|ue;it  Act.  .34  Vi-t.  c  21, 
providin:^^  that  the  seh'Mt  s  conduct- 
ed thereunder  shouM  he  n-'n-sec- 
tarian,  was  therefore  hcM  to  be 
valid.  The  c  >nsrituti<inality  of 
the  Act,  .'J-t  Vict  e  til.  cannot  ho 
affected  by  any  regulations  of  the 
Board  of  E  luxation  ma  le  nn<ler 
its  authoritv  :  .and  semble.  if  the 
Board  of  Ivlucatiou  have  made 
regulations  wlii..h  t'ley  ought  not 
to  have  made  or  have  not  made 
regulations  which  they  should  have 
uiatle,  the  case  falls  within  suli-'-ect. 
i  of  sect. 
-£"..■  //-'/•/•; 
X.  B '.     .     .     ii.  445 

8.  .\ccoviling  ti  tile  tj-ue  con- 
struction of  the  constitutional  Act 
of  Manitoba,  1H70,  t"  Vict.  c.  :'. 
(Dominion  Statr.te^  havin.^  re'jard 
to  the  state  of  things  which  existed 
in  ISIanitolia  at  tii-  iiat<-  .hereof, 
the  Leirisla'ure  of  that  Province 
did  not  exceed  its  irnvers  in  jiass. 
ing  the  Public  J^ch.«.ls  Ac"".  bSlK"). 
Sect.  22  of  the  .-Vet  of  l,s70  auth- 
oiizes  the  Provincial  Lotzislature 
exclusively  to  make  law;,  in  relation 
to  education  so  as  not  to  "pre- 
judicially affect  any  nght  or  privi- 
lege with  respect  to  denomina- 
tional schools   which  any   chiss  of 


of  the  B.N.  A.  Act- 
,i'm-f — .Suiireiiie    Ct. 


>'AfiK. 

persons  have,  by  law  oi'  practice 
in  the  Province,  at  tlie  union": 
ildil,  that  the  Act  of  IH'.H),  which 
abolisiied  the  denominational 
system  of  public  education  esta.b- 
lislu'd  by  law  since  the  um'on.  but 
which  did  not  compel  the  attend- 
ance ofany  cliild  at  a  public  school 
or  confer  any  advantage  in  re.s[iect 
of  attendance  other  tlian  that  of 
free  educa.tion,  and  ;it  the  same 
time  left  each  denouiination  free 
to  establisJ!,  maintain  and  cojiduct 
its  own  schools,  did  not  contravene 
the  alxive  prctviso;  and  that  accord- 
ingly cei'tain  by-laws  of  a  muiiicipal 
coiporatioii  wliicli  autliori/.ed  as- 
sessments under  the  Act  were 
\;i]\(\.—-('ifii(it  il'lirnlfifi'i  wBarrtff. 
— Citij  (if  ]Viiiiiii.f)i    V.  LiKjini.     V.      32 

4.  Wii-re  the  Roniaii  r'atliolic 
minority  of  IManitolia  ai)]iealed  to 
the  <jl.ivcrnor-(ieneral  in  Council 
against  the  ^Manitoba  Education 
Acts  of  18'K>,  on  the  ground  that 
their  rights  and  ])rivileges  in  re- 
lation toeducati  n  had  been  afl'ect- 
ed  tliereby  :  7i.  ^/,  ivversin'i  the 
juilgmeiit  of  the  .Su[)reiiie  Court 
on  a  case  submitted  to  it  :  ((i'<  That 
such  a]»])cal  lay  untler  sect.  22, 
sub-sect.  2,  of  the  Manitoba  Act, 
187'>,  which  ap])lies  to  rights  and 
])rivi]eges  ac(juiied  b\-  legislatitm 
in  the  I'loviuce  after  the  date 
thereof:  (7-)  That  the  Roman 
Catholics  having  ac(|uired  by  such 
legislation  the  right  to  control  and 
nuuia'je  their  denoiiiin.-itionnl 
schoti^s,  to  !ia\  e  theui  maintaim'd 
out  of  the  general  taxation  of  the 
Province,  to  select  books  for  their 
use,  and  to  determiiie  the  character 
of  the  religious  teaching  therein, 
were  all'-'cted  as  regiirds  that  rijit 
by  the  Acts  of  ISHO,  under  which 
State  aid  was  withdrawn  from 
their  schools,  while  they  them- 
selves remained  liable  to  local 
assessment  in  support  of  non- 
sectarian  schools  to  which  they 
conscientiously  (.bjected  :   (r)  Th.at 
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I'  *•  ■ 


f.  I' 


tlnj  ( invornf'r-dcnei'.'il  in  Council 
has  ]«»\VLT  t(i  make  ri'iuuiHal  (inLvs 
in  the   preinisos   witliiii  the  sopu 


of  sub-sect,  li  of  secK  2'. 


.<!.,  by 


ll>:--- 


siiji])leiui>iital  rather  than  repeal- 
ing Legislation.  —  llvDjilnj  v.  r.f- 
tonuy  (ti.'neral  of  ^lanitnlni. — 
P.C.' V. 

Direct  Taxation 

.     .     .     .     i.  '.(S,  117  :  iii.  l'.)0:iv. 

&e  Taxation  ^  2,  4,  (J. 

Division  Courts  --  Apj.o'nit- 
uient  of  judges jj. 

T'orainion  Controverted 
Elections  Act— Election  Courts 
i 

S<'i'  PllOVlXCIAI.  Cot  UTS. 

Dominion  Officer—  >v-.)o-c 
of  .^'I'tirii  (if.] — A  Provincial  Legis- 
latu.re  has  no  power  to  deelaie 
lial)le  1o  seizure  the  -salaries  of  c;u- 
ployees  of  the  Federal  'Jin.ern- 
inent.  -  -i'/'rtx.sv.  lJi((io)i — Su'perior 
Ct.,  Quebec ii- 

Taxation  I'f  incouio     .      .      .     i. 
>Sc.'  Taxation",  .'!. 

I'ominion  Governinei^.t  — 
Jiiviilirtiuii  (i.itd  Priijh'iiii.l  I'nder 
the  l;.  N.  A.  Act,  18(J7,  s.  l"'"^, 
read  in  connection  ■with  the  third 
schedule  thereto,  all  railways  "he- 
longiiig  to  thi'  Province  of  Xi'irt 
Scotia,  including  the  railway  in 
suit,  jtassed  to  and  became  vested 
on  the  first  of  July,  1807,  in  the 
Dominio)!  of  Canada,  but  not  for 
any  larger  interest  therein  th.Mi  at 
that  date  lielonged  to  tlie  Province. 
The  railway  in  suit  being,  at  the 
date  of  the  .statutory  transfer, 
subject  to  an  obligation  on  tlie 
ppi;.  .'  Provincial  Ooverament 
{■)  a;    :■  :i  i ''atHc  arrangement 

.    :'    ;.i-r   -,    i.;dent  company,  the 
■'..u      J   Vi'"nment,    in    pur- 
su.a:  oligation,  entered 

inio  a  lUiii:  1  .igreenient  relating 
thereto,  of  the  i!2nd  of  8ei)tember, 
1871.      Quicre,     whether    it    was 


loC. 


(;(;.■; 


158 


:U6 

ry.)2 


ukr  vires  of  the  Dominion  Parlia- 
ment, liy  an  enactment  to  that 
ftl'eet,  to  extinguish   the  rights  of 

tlie  res] dentcomjiany  under  th.e 

sai<l  iigr.'cment.  l>ut  held,  that 
Dominion  Act,,  ;)7  Vict.  c.  1",  did 
not,  upon  its  true  construccion, 
])urport  so  to  do.  And  although 
it  authori;'ed  a  traiisfer  of  the  rail- 
way to  the  appellant,  it  did  not 
enact  sucli  transfer  in  derogation 
of  the  i'e.;pondent's  rights  inidcr 
the  .agreement  of  the  22nd  of  Sep- 
tend»er  187! ,  <ir  otlierwi.se  —  M'^  st- 
ent dmiiiU'A  liuilwaii  ('<>.  v. 
fl  ii.'lsin-   (//('/. I (i9(rty;o?i.s    Jdilvdii 

Co.—va: i. 

2.  ILhI.  f.  I'owing  tlie  case  of 
the  Commi.s.sioiiers  of  the  Cobourg 
Town  Trust,  22  Crant  .^77.  tha^t 
the  Commissi(mers  of  the  Toronto 
Harbour  were  entitled  to  comjien- 
sati(.u  for  their  sei'.ices,  and  this 
whetlierthe  harb.our  Iti'longid  to 
the  DominifiU  or  the  Provincial 
(lovernment  ;  as  in  the  event  of  it 
being  found  to  belong  to  the 
Dominion,  it  must  be  ;issumed 
that  the  Doiinnion  (Joverr.ment 
intended  the  Ci>nnnissio)iei's  to  be 
subject  to  tlie  law  of  the  I  rovince 
in  which  the  trust  was  fo  be  ad- 
ministered.— ]h'  Toyanin  JJarlo)ir 
Cummi)isii»ii  );■<. — Chy.,  Ont.      .     i. 

Prerotfative  rights,  i  722  :  iv. 
..........      3!)1, 

Sf'   Prkjiocativk  or  Ci;owx 
1,3,  J. 

Public    Harltours     . 

.S''f  Harisouus 
Statute.s. 

See  Statutes. 

Dominion  Railway — Power 
to  transfer i. 

See      I'uovixc'Ial      Lkoisla- 

TfKKS   2. 

Edncation  —  Denominational 
and  Separate  iSchools    .    i.  816  :  ii. 

V.  32. 


'  v(;f'. 
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•ScDenomix.vtion'vl  Schools. 

Iinpeiiul  Liuv i.  701 

jSV<;  Mkdical  Piiactitiom;i!. 

Elections  to    Parliament. 

—  An  Act  (if  Cjuiiid.'i  pjissod  Ijofoi'e 
18()7  I'l.ulc  \(iid  iuiy  coiitnict  ru- 
fening  to  or  jirising  out  of  n 
Piirliiiiiu'iitary  (Section,  oven  for 
pfiyiiKMit  of  l.iwfr.l  (.'xpensos  :  tlic 
Dominion  I'.irliiiniuiit  })iissu(l  ;in 
Act  respecting  Doininio'i  elections, 
hut  not  cont.iining  tliis  or  any  like 
provision  ;  llchi,  that  this  j  rovis- 
ion  not  ji.iviiig  been  re[)ealed,  was 
in  force  in  Quebec  as  res])ects 
Dominion  Elections  under  sects  41 
and  12'»  of  the  B.  N  A.  Act,  and  that 
therefore  a  ]  )ronii.-isory  note  given 
ffir  the  exiii'uses  of  ji  subseijuent 
Domini(ju  election  was  void. — 
WilJiff  V.  1  >(f,')-ngh<)i:<. — Superior 
Ct.,  (Juehec ii.   3,32 

Escheat— Lands  in  the  Prov- 
ince of  <  )ntario  escheated  to  the 
Crown  for  defect  of  iieirs  belong 
to  the  Province  and  ni/t  to  the 
Dominion.  At  the  date  of  jiassing 
the  B.N.  A.  Act  tlie  revenue  aris- 
ing from  all  escheats  to  the  Crown 
within  the  then  Province  of  Can- 
ada was  su!)ject  to  the  disposal 
and  a])]>ro})riation  of  the  Canadian 
Legislature,  and  not  of  the  Crown. 
Although  sect.  102  of  tlie  Act 
vested  in  the  Dominion  the  general 
jjublic  revenue,  as  then  existing 
in  the  Provinces  ;  yet  by  sect.  109 
the  casual  revenue  arising  from 
lauds  escheated  to  the  Crown  .-ifter 
the  Union  was  reserved  to  the 
Provinces — the  words  "lands, 
mines,  minerals  and  royalties" 
therein  including,  according  to 
their  tr\ie  construction,  royalties 
in  respect  of  lands  such  as  escheats. 

—  Atti)rncf;-Generul   v.    Mercer  — 
P.  C    . iii.  1 

Evidence— Per  Torrance,  J. 
The  Dominion  Parliament  can 
confer  authority  u^jon  Courts  and 


i'A(u:. 
Judges  in  Canada,  to  make  orders 
for  the  examination  in  the  Domin- 
ion of  iiny  witness  or  party  in 
relation  to  any  civil  or  connnercial 
matter  jiending  before  any  British 
or  Foreign  trilmnal  :  ;inil  the 
Dominion  Act,  151  \'ict.  c.  70, 
which  contains  jirovisions  for  this 
pur]iose,  was  therefore  held  ti)  be 
valid — Ex  partti  Siuiih — Superior 
Ct.,  (Quebec ii.   ;]30 

2.  The  taking  of  evidence  to  be 
used  in  an  .iction  ])en(ling  in  a 
foreign  triliunal  is  of  vxira  Provin- 
cial jiertinence.  and  does  not  fall 
within  the  exclusive  legislative 
authority  of  the  Provinces  ;  the 
Dominion  .Act,  31  Yict.  c.  70,  jiro- 
viding  for  the  taking  of  such  evi- 
dence ))y  Provincial  Courts,  was 
therefore  held  to  be  valid.  —Rk 
VV,-therdl  an. I  ,T.n,r.i.  —  Cli.  D.. 
Out iii.   315 

In    Criminal     .M.itti'rs  .     i.   709 

S<:i-  CuniiNAi.  Law,  1. 


!i78 


Ex  Post  Facto  Law— P<'wer 
to    enact ii 

/SV(.'      Tkmi'ekanck     Act    of 
1804.  4. 

Extradition  —  The  Imperial 
Extradition  Act  of  1870  is  in  force 
in  Canada  notwithstiinding  that 
the  B.  X  A.  Act  ])reviously  pass'jil, 
gives  to  the  Canadian  Parliament 
jvu'isdiction  to  cai'ry  out  obligations 
resulting  from  extradition  treaties. 
— E.'-  parte  IVmnt^.  — Q.  B., 
Quebec ii.   315 


Federal  Company.— Power 
to  dissolve  or  transfer     .      ,     .     i 

See      Provixciai.      Leoisla- 

TVUKS,  2. 

Ferries  —  Taxation    of     .     iv. 

See   Navigation    and  Sirii-r- 
INO,  7. 

Fine  and  Imprisonment- 
Power  of  Pro\incial  Legislature  to 
authorize     punishment    of     same 


233 


370 


G60 


DIGEST  OF  CASES. 


PAGE. 
cittenco  Ity  l)oth  mudos  — Ex  purti' 
Papin. — Superior  Ct  ,  Quebec   ii.   320 

ii    322 

rai<jc  V.  Griffith  ii.  324 

Fines  and  Penalties. —The 
I'rnviucial  Lej,'isliit  ures  have  the 
right  to  fipiiropriato  tines  to  miuii- 
(•■pal  or  other  corporations  — 
Bennett  v.  Phatmarctitical  Axancia- 
tion   of  Qiictin: ii,  250 

Fire  Insurance. 

Sec  InsX-hanck. 

Fire  Marshals.  —  Constitu- 
tion of  Court i,     57 

<Sec  Provincial  LEttisLATiRKs,  1, 

Fisheries-  The  B  N.  A.  Act 

in  assigning  to  the  Parliament  of 
Canada  the  right  to  legislate  with 
respect  to  Sea  Coast  and  In- 
land Fisheries,  did  not  thereby 
give  authority  to  deal  with  jues- 
tions  of  ])roperty  and  civil  riglits, 
such  as  the  ownersliip  of  the  beds 
of  the  rivers,  orof  th.e  fisheries,  or 
the  right  of  individuals  there- 
in. What  the  Act  gave  to  Pjirlia- 
inent  was  a  right  to  legislate  in 
regard  to  matters  of  national  and 
general  concern,  such  as  forbidding 
fish  to  be  taken  .■.t  impro](er  sea- 
sons, or  in  an  improper  manner,  or 
with  destructive  instrununts  — 
such  !,'eneral  laws  as  are  for  the 
benefit  of  the  ])ub!ic  at  l.u'ge  as 
well  as  of  the  owner.  T/nder  the 
B.N.  A.  Act  the  exclusive  riglits  of 
fishing  vested  in  the  ])roitrietorsof 
non-navigable  rivers  1»eing  in  every 
sense  of  the  wm-d  "proiterty," 
can  be  interfered  with  only  by  the 
Provincial  Letiislatnres  in  exercise 
of  the  powers  given  to  them  to 
legislate  respecting  ]iroporty  and 
matters  of  a  local  or  ])rivate 
nature.  The  rights  of  the  provin- 
cial Goverinnent  in  respect  of  fish- 
eries in  non-navigal)le  waters,  the 
beds  of  M'hich,  not  having  been 
granted  before  confederation,  were 
then   vested  in   the  provinces   as 


I'AGE 

l)art  of  the  ])ublic  domain,  do  not 
dili'er  from  the  rights  of  jirivate 
owners  wliich  had  been  actpiired 
by  grant  from  the  Crown  l)efore 
that  date,  and  a  lease  made  by  the 
Minister  of  INIarine  and  Fisheries 
of  a  non-navigable  portion  of  a 
river  in  the  Province  of  New 
Bi'unswick.  jiassing  partly  through 
grajited  and  ])artly  through  un- 
^ranted  lands,_was  therefore  held 

Jiohcrt- 
ii 


fiS 


to  be  void. —  Tlir  Qiicoi  \ 
son. — Supreme  Vi:.,  Can. 

Gaol  Limits.— Powerto  alter,  ii.  487 
»SV'cBAXKm('TCV  aM)Insol\encv,8 


Governor-General. — Apjieal 
to  under  B.N.  A.  Act,  sect.  9.3  .     . 

i.   810  ;  V. 

See  DeXOMINATIOX AL,  ^CHOOLS,  1,  4. 

Authority   as   to   issue  of   com- 
missi(ms       .     .      .     .     i.  722, 

^VcPkkrooativi:  of  Chowx,  1. 

CofXTY  Court  JrixiK. 

Harbours-  Tlie  "  rul)lic  Har- 
bours," which  by  the  B.  N.  A.  Act 
are  declared  to  be  the  property  of 
the  Domim'on,  include  all  liar- 
bours,  together  with  tlie  bed  and 
soil  thereof,  wiiicli  tlie  ])ul)lic  have 
the  riglit  to  use,  and  are  not  limit- 
ed to  such  as  ;it  the  time  of  Con- 
federation,had  beeiiartilicially  con- 
structed or  improved  at  the  jiublic 
exjiense  :  and  where  a  grant  of 
part  of  the  foreshore  of  a  natural 
harbour  used  as  such  by  the  public, 
was  made  by  the  Provincial  (tov- 
ernment  of  IM'ince  Edward  Island 
subsei|uent  to  the  admission  of 
that  Provhice  into  the  Union  the 
grant  was  held  to  be  invalid.  —  Hol- 
man  v.  Green. — Supreme  Ct.,  Can. 

ii. 

Hard  Labour. — A  Provincial 

Legislature  has  [)ower  to  enforce 
any  of  its  laws  by  imposing  hard 
labour  as  a  jiunishment  for  the 
violation  of  them. — Rexjina  v. 
Fraidey. — C.  A.,  Out.    .     .    .     ii. 
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•2.  ••  Iinprisoniiiout  '  in  No.  15 
of  sect  93  of  tlie  Act  of  1807  (B. 
N.  A,  Act)  iiicuns  iiii])risi>nmciit 
with  or  without  liard  l.ilioiir. — 
Hodge  V.  The  Queen.  — 1\  C.   .   iii.    144 

Immigration -Power  to  re- 
strict  V.    ."iuO 

See  Alikns. 

Imperial  Acts 

Si  r  STATirKS. 

Imperial  Court  —  I'aurr  to 
hiiposidiifit.soii.^  Ili'ld,  (reversin;;; 
the  jiulyinent  of  the  8ii])reiiio  Ct. 
of  Novii  8cotiii)  th.ittlie  Doiiiiiiion 
ParHauient  has  ])ower  ti>  confer 
additioii.il  jurisilictioii  on  the 
Court  of  Vice- Admiralty  at  H.ili- 
fax,  alrliouyli  tliat  court  was  creat- 
ed by  an  Imperial  Act. — Atf<»ne]i- 
Gtnend  of  Canada  r.  Flint. — 
Supreme  Ct.  Can iv.  288 

Imprisonment  Power  to  iine 
iind  imprison  for  same  ort'ence     .   . 

ii.   :;20,  822,  3:M 

>!•(■  Fink  ani>  Imi'iusonmhxt. 
Power  to  impose  liard  lalioiu'    ii.  f^76 

iii.   ]44 
:^<r  Haiii)  LAnoru. 

Imprisonment  for  Debt.— 
Discli.irge  of  debtor     .      .      ii  410,   421 
See  liANKRirTLY  a.vd  Insol- 

\KN(V  DEr.T(JU,    7. 
Power  to  impose      .      .       .      .     ii.   527 
.See  CiiniiN  \l  Law,  7. 

Indian  Livads— Those  "lands 
reserved  for  the  Indians,"  which 
by  sect  91,  sub-s.  2t,  of  tlie  B.  N. 
A.  Act  are  ])laced  under  the  ex- 
clusive legi.siative  Jurisdiction  of 
the  Parliament  of  Canada,  are 
those  Indian  lands  only  which  have 
not  l>een  surrendered  by  the  Indi- 
ans, and  have  been  reserved  for 
their  use  and  do  not  include  lands 
to  which  the  Indian  title  has  been 
extinguished.  The  Ontario  Legis- 
lature has  i)ower  to  tax  against  a 
vendee  uniiatented  lands  which 
the  Iiulians  have  surrendered  for 
the  i)urj)ose  of  behig  sold  ;  all  un- 
piitented    land.s,    whether    Indian 
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lands  or  Crown  lands,  when  once 
agreed  to  be  sold,  being  upon  the 
.same  footing  as  respects  liability 
to  unuiicipal  taxation. — llt'ircli  v. 
Fentoii.—C.  I'.,  Ont.      .      .      .     i.    S3l 

2.  Section  100  of  the  B.N.  A.  Act 
of  1S(;7  gives  to  each  Province  thi' 
entire  Iteiielicial  interest  of  the 
Crown  in  all  lands  within  it.s 
boundaries,  which  at  the  time  of 
theunion  were  veste<lintheCrown, 
subject  to  such  lights  as  tlu'  I'o- 
miniou  can  maintain  under  sects. 
108  and  117 .—Attiirneii-General  of 
Ontario  v.  Meirer,  (8  App.  Cas. 
707)  followed.  By  royal  proclama- 
mation  in  170.">  possession  was 
granted  to  certain  Indi.ai  tribes  of 
such  lands  "parts  of  our  donnnion>. 
and  territories"  ;is,  not  havinu 
l)een  ceded  to  or  purchased  l)y  the 
Crown,  were  reserved  "for  the 
pi'esent."  to  them  as  their  hunting 
grounds.  The  procl.uuation  fur- 
ther enacted  that  all  purchases 
from  the  Indians  of  lamls  reserved 
to  them  nuist  i)e  mad"  on  beh.ilf 
of  the  Crown  by  the  (Jo\ernor  of 
tlie  colony  in  uliiili  the  Imtls  lie. 
and  not  by  any  pi-ivate  pei*son.  in 
187''5  the  lands  in  suit,  sitr.are  in 
Ontario,  whicli  had  i)een  in  Indian 
occupation  until  that  date  under 
the  .said  j)rocla!uation,  were,  to 
the  extent  of  the  whole  right  and 
title  of  the  Indian  injiabit.mts 
therein,  surieiuL-red  to  the  (!ov- 
ernmenr  of  tlie  Dominion  for  the 
Crown,  subject  toacertaini[Ualil!ed 
]trivilev;e  of  hunting  .and  tishing  : 
//'/"'.  that  by  force  of  the  procla- 
mation the  tenure  of  the  Indi.-ins 
was  a  personal  .and  usufructuary 
right  dependent  upon  the  ',-ood- 
will  of  the  Orown  ;  that  tlie  lands 
were  therebj-.  and  at  the  time  of 
the  union,  vested  in  the  Crown. 
sulijecV  to  the  Indian  title, 
whicii  was  "  an  interest  otiier  than 
th.i.t  of  the  Province  in  thes.ime," 
withhi  the  meaning  of  sect.  lOH  : 
Hi'l.d   also,  that    bv  f(n-ce    of    the 
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said  siinviKk'i'  the  ouliio  t'l'iic- 
tieial  iatfi-cst  in  t]\v  lands  snlijoft 
t(*  tho  luivili'ue  was  tiansniittt'd 
to  tliu  Province  in  ttivius  <if  sect. 
10!*.  Tile  Doniiniciii  puwiT  oi" 
leLrislatinn  over  lands  reserved  for 
the  Indians  is  not  inconsistent  with 
the  In  n;'!ieial  interi'st  of  tlie  I'ro- 
vince  therein. — >I.Ciifi,'(riic  s  Mill- 
iii'i  fi'iil  Jjniiilnr  Cii.  \.  Tli>'  \hiifii 

— P.r iv.  107 

Informji.tion — Iviiisancei.Hir!; 
n.  559 

>'('■  Att(»i;nkv-(  ii;Ni:ii.\!,. 

Iri9ol\7exicy. 

•Sf^BANKl!flT;V   AMI    1  NSOl.VKNCV. 

iKSur.anco  —  Kegnl.it  ion  of 
contracts i, 

.S'c  Tka')!;  ani>  Commekck,  ], 
Tiix  on  Policies      .      .     .     .     i, 

See  Taxation,  2. 
Taxation  of  Comjianies     .     ,   iv.     'i 

.S.'  Taxation,  <i. 

Interest— T!ie  L'eneral  lawhav- 
v.xit  limited  tiie  rate  of  interest,  in 
the  aiisenc'j  of  aLfreeineiit  between 
t!ie  parties,  to  six  per  cent.,  a 
Provincial  Le<.;"is]atnre  has  no 
power  to  anthori/.e  a  I'lunicipal 
eor[>oratiou  to  cliarge  ten  per  cent. 
'■  increase  ''  <in  <i\evdiio  assess- 
ni  'Hts,  the  .so-called  increase  be- 
ing but  another  name  iov  interest. 
A  mnin'^'ipal  corporation  was  .■tulli- 
(iri/.ed  liy  an  Act  in  force  at  the 
time  of  confederaticm  to  cliarL^e 
ten  per  cent,  on  overdue  a.ssess- 
ments  ;  the  LcLdslature  of  (,)uebec 
jiassedan  Act  reiieaiiiif;  this  enact- 
ment, and  ])rovieling  anew  for  a 
similar  charge  :  IhhK  by  .John-nn, 
.;..  tliat  the  former  enactment  was 
etiectiially  repealed,  and  that  the 
new  enactment  as  to  iiuicise  was 
invalid  — /I'cs.s  v.  Tcn-cifc  — Sn- 
j)erior  Ct,  Quebec.       .     .       .     ii.   .S5i 

2.  Tlie  general  law  iia\  in^  pro- 
vidc'l  that  on  any  contract  m  ag- 
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reemeiit  any  )ier>Mn  nriy  stipulate 
for  any  rate  of  interest  or  discount 
which  may  be  agreed  on,  an  Act 
of  the 'Juebec  L( 'risl;iture,  atithor- 
i;'.ing  a  company  to  pay  sucli  rale 
<if  interest  fi.r  adv.incis  as  migiit 
be  agreed,  and  tn  m.iK'e  arraiige- 
menisalli)wingsuc':  interest  either 
l)y  selliu';'  oliiigLtiMns  bearing  ii 
lower  rate  of  interest  bo'low  j)ar, 
(ir  liy  issuing  them  at  ])ar,  bearing 
the  agreed  rate  of  interest,  was 
held  to  l>e  within  the  caujieU'iice 
of  the  I'roviucial  Legislature.  A 
Provincial  Legislature  may  give 
local  corporations  autiiority  to 
borrow  money  at  any  rate  of  in- 
terest already  legalized  as  to  other 
per.s  Ills  have  the  right  to  borrow. 
—  li'tifiiil  ('(titailian  Itisxrawc  C<>. 
V.  ^htiiticul  \\'<irihiiiisiiiif  Cn.— 
Superior  Ct  ,  (Quebec    .      .     .      ii.   'Mil 

y>.  The  matti'i'  of  inl('rest  \vliicli 
the  Dominion  Parliament  is  em- 
powered to  deal  with  bv  virtue  of 
sect.  111.  sub-sect.  Ill  of  tlie  15ri- 
tisli  North  America  Act  is  interest 
in  connection  with  debts  ori,nna- 
tiiig  ill  contract.  The  31uiiicipal 
.\ct  of  Manitoba  lixcs  certain 
times  for  the  jiayment  of  taxes  and 
provides  that  in  case  of  non-pay- 
ment at  the  times  .so  fixed  an  ad- 
dition of  ten  per  cent,  is  to  be 
made  to  th.e  origintil  amount  of 
the  tax  :  //'/'/,  reversing  tlie  judg- 
ment of  the  court  below,  (iwynno 
.1.  dissenting,  that  the  ten  pi;r 
cent,  so  added  was  not  "interest" 
within  tlie  meaning'  of  sect.  5)1. 
siil)-sect.  H>  of  theFJritish  North 
America  Act,  l)ut  constituted  only 
an  itdditional  rate  or  tax  by  way 
of  itenalty  for  non-jayment  which 
the  local  leunslature,  under  its 
!iutl)i>rity  to  legislate  with  resjiect 
to  municipal  in.stitutions,  had 
powi-r  to  impose.  —  A'n.v.s  v.  7'or- 
I'liicr,  42  Legal  News  ]8(»,  over- 
ruled. —  Aj|//m7'  V.  CiiiKtilii  yortli 
lVr,t  L(„',!  t'„ V.  427 
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Iiitoxicat'ng  Liquors.  - 
I'ihIlt  tho  ex  elusive  le'.'is'-'itivo 
mnhi'vity  <.;iveii  Xn  it  with  leg.inl 
to  ••  Munieiiiiil  lMsritutii>n.s  "  and 
ti)  '*  niaitei's  nfa  lae'vly  l.>cal  nr 
irivj'.to  iiatiivc  in  tin;  Pniviiice,"  a 


^ 


'I'Dvinci-il  Legislature  c  ui  cmifer 
«in  iiuniicijii'l  et.rjioratinus  )i(>v,-er 
til  I'liss  i)yla'.vs  wliolly  iipiliiiiit  ing 
the  sale  nf  si-intuiiris  liciuors  in 
shrips  ii'.id  j)lae\.S')thev  lliaii  limtses 
of  iMi1)lieentevtainiiieiit,  anil  liuiit- 
iiv.'  t!ie  HiunliLV  '>f  tavern  lic'ens^s  ; 
and  the  eonferrin:;  siieli  ]>M\v('r  i.s 
111  it  ;in  interferencj  with  "  tin-  re- 
jiid.ainn  of  trade  and  CKiuiuerce.'' 
assi:,'ned  eyelusivel  tn  tlie  Dniuin- 
ion  Parliament. — St   ri,i  v.  ViJ'im, 

nf  t ',•;/■;,».--(,>.  I'.  ,  Out.     .    .    i. 

•i.  An  A'.n-  nf  tli"  T>.,"ii;iiuiiit  <if 
Cunada  (H-niiihited  '.lie  trirtic  in 
int'ixicatinu'  liipiMrs,  ex»e{>t  under 
oevtaia  ve.-aietioii'^.  in  any  comity 
or  city  the  inhaliil.mts  of  whieh 
eiiose  to  t.dce  the  steps  therein 
prescribed  for  the  adoption  of  its 
]irovisions :  IleUI,  liy  the  Privj' 
(.'o".ncil,  that  sui;li  an  Act  was 
wi':iiin  the  jnrisdittiou  of  tlic  Do- 
minion Parliament.  —  /i'",s.s. '/  v. 
7V-:  Qucfu.—V   C ii. 

:>.  The  state  of  ti\in^'s  existinjr  in 
the  confeder;it''d  Provinces  at  tlie 
time  of  confederation,  and  more 
particularly  that  which  was  recog- 
nised hy  law  in  all  or  most  of  the 
Provinces,  is  a  u'efnl  irnide  in  the 
interpretation  of  the  iDeaninL:  at- 
tached by  tliePiuiteri.d  Parliament 
t.i  indefinite  expiressions  emjdoved 
i  1  the  P>.  N.  .\.  Act.  -\t  the  time 
of  confederation,  the  ri^ht  to  jiro- 
hibit  tho  sale  of  intoxicating  litj- 
uors  was  possessed  by  the  munici- 
pal authorities  under  the  Laws  in 
force  respecting  municip.il  institu- 
tions in  tlie  tl'.ea  Province  of 
Canad.i  .ind  in  Xova  Scotia,  and 
oonsc'iU'^atly  is  to  be  deemed  in- 
cluded in  the  provision  as  to 
"municipal  institutions"  contained 
in  sect.  H2,  sub-s.  8. 
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A.  \i;.  Tlie  Pr. 'vinti.il  Legisla- 
tures h.ivu  the  power  for  tho  pur- 
pi.sL's  of  municipal  institutions  to 
puss  a  pi'oliibitory  liipio'-  law,  or  ;i 
iiijuor  l.iv.-  whieii  is  projiii-itory 
except  under  tertdii  con<iitioiis  ; 
this  power  is  n  >t  inconqwitible 
witli  the  right,  of  tlie  D.  tninion 
Parliament  to  pass  a  jirohibitory 
li<iuoi'  luv,-  for  the  wlioie  l)i>min- 
lou. — ('orj'tii'iif i-ii  of  Thi'-''  /i" »(•<*•< 
V.   SvHc.—'}.  P».,  (Jtiebec.     .     ii.  '28) 

4.  The  Provinciil  Legislatures 
m.iy  m.ake  ri.asMni.ble  reL,'r.!;itions 
for  the  preservntinn  of  g<.i.d  order 
in  tlie  municip'.dities  umk-r  their 
conticl.  and  may,  for  this  purpose, 
restrict  the  s.ile  of  spiritu<'i;s  li(|- 
uors.  Tiie  pr  ivision  of  the  (Que- 
bec Statute,  .'i-!  Vict.  e.  74.  s.  4, 
ordering  houses  in  which  spiritu- 
ous liquors  are  sold,  t.>  In.- closed 
on  Sundays,  and  r.n  every  d.-.v 
from  eleven  of  the  clock  at  night, 
until  five  of  the  ch  ck  in  the  morn- 
ing', is  within  the  eompeteiice  of  a 
PidvinciHl  Leg'slature.  —  I'lntij,  v. 
Ciirii'u'iifinii  (/•  (Jmhw.  —  .Superior 
Ct..'  t.>uebec ii.   3H8 

•"'.  Pi-ovint-ial  Legislatr.res  can 
m.ake  laws  reu'ul.ating  tliv  sale  of 
li(|Uor^'  in  taverns  and  public 
places,  in  onler  the  better  t4>  main- 
tain )>eace  and  goo<l  t.rder.  but 
they  cannot  directlv  cv  indirectly 
pri'hil'it  the  man^if'.cture  or  sale 
of  H'lii-itn.ius  liquors,  or  other  ar- 
ticles of  Commerce,  or  confer 
authority  for  that  pta-pose  onminii- 
eiiial  C'luncils.  —  /V  .S/.  /4 »»'.;/«(  v, 
Lfifionr  . — Circuit  Ct.,  <^>uobec  ii.   302 

<).  A  Statute  of    Xova    Scotia, 

]iassed  .after  confederation,  im- 
posed penalties  for  retailini:  in- 
toxicating liijuors  witlioui  a  lic- 
ense, and  jirovided  that  licenses 
should  only  be  granted  ujM.n  the 
recommendation  of  tlie  grano  iury, 
concurred  in  by  two-tliirds  of  the 
members  present,  and  .•»eoomp>\n- 
ied  by  !i  petition    for  the  liceii-e 
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fmiii  twii-thii'ilN  (if  till'  i'ati'[i!i\  (Ts 
of   tlu*   iiiillin'.,'   district    in    wliicli 
tlic"  tivorn  w;is  to   l»o  I'st^itilislinl. 
Eii.ictineiits  not  ossuntijilly  diti'iT- 
ent  wore  in   foroc  in  tln'  I'i'mnIir-u 
hL'fort-  (.•(iufi'(U'i';itii)ii  :    //</</,   tli;it 
tliu  Act  ill  (pu'stion  w;is  int  ultivi 
vires   of  tho   Lo^'islitmv.      1 1,  hi, 
fiii'lhcr,    tliiit   if    till!   rust  rid  ions 
wori"  iiltvii  vires,  tlio  jiropcr  com'so 
was  to  .'iiiply  for  a  niandanius  to 
coiiipL'I  till.!  '^rantini;  of  a  liconsc, 
and  that  a  refusal  to  ';rant  licensos 
did  not  justify   suiliii','  without  fi 
liconsoorrolease  from  tlio  statutory 
jicnalty  thureoy  incurred.     A  I'l'o- 
viiirial    ],L"^'i-;I  iture    is  entitled  to 
lej^islato  with  a  view  to   rcL'ulate 
within    the   Province  the    sale  of 
whatever  may    injuriously     ati'eet 
the  lives,    health,    morals  or  well- 
being  of  the  community,   whether 
it  bo  intoxicatini;' li(]Uors,  jioisons, 
or  nnwhoIes(.uu>  provisions,  if  such 
legislation  is  made  bona  tide  with 
the    object  of    regulation    alone, 
even  tliongh   to   a  cert.iiii  extent 
tiv'ide   and  connnerce  are  aflected 
thereby.— ATcr/'c  v.    McLi  nndii. — 
.Su[)veme  Ct,,  TS'.S ii.  400 

7.  A  New  lirunswick  statute,  ?>'<> 
Vict.  v..  10,  enijiowered  the  Gen- 
eral Sessions  of  the  T'eaee  to  gi-ant 
licenses  as  in  their  discretion  they 
should  thii'.k  jirojur,  ami  they 
having  refused  to  gr.uit  a  license 
to  any  jierson  whatever,  a  manda- 
mus was  granted  for  the  t)ur])os(! 
of  compelling  them  to  issue  a 
license  to  tlie  a])]>Iicant.  The 
Legislature  of  Xew  }*>runsw'ck  by 
an  Act  sul)se(|uent  to  confedera- 
tion declared  that  "  no  license  for 
the  sale  of  spirituous  liipiors  shall 
be  granted  or  issued  within  any 
parish  or  miniici])ality  in  the  Pro- 
vince when  a  majority  of  the  rate- 
payers, residents  in  such  ])arish  or 
municipality,  shall  ])etition  the 
Sessions  or  nmnici]ial  council 
against  issuing  any  license  within 
such     parish     or     municii*  ality." 
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Prior  to  confederation,  theie  had 
been  no  legislation  of  this  cliarae- 
tei'  ill  New  liriniswick,  and  this 
enactment  was  held  by  the  Siip- 
I'eme  Court  of  that  Province  to 
be  lieyond  the  competence  of  tlie 
Legislature. —/i(w/(/((  v.  Jiintirin 
n/ /v'//i;/'s. — Supreme  I 't..  .\.  15.    Ii.    tOs) 

H.  The  Piovinciitl  Legislatuies 
have  authotity  to  prohibit  or  re- 
gulate the  sale  of  li<piors  in  saloons 
or  tavern.s  on  Sundays,  or  at 
special  times.  'IMie  Statute  42  ■\'.\ 
Vicl.  c.  4  (< Quebec)  which  ri'ijuires 
houses  in  which  spiriliKai,-;  liipiois, 
etc.,  are  sold,  to  be  closed  during 
the  whole  of  Sunday,  and  on 
every  other  day  lu-tween  II  p  m. 
andfta.m  is  valid.  (  Uitcliie,  U  .1., 
and  Strong  and    I'ouriner,  .J.I.) — 

l^iillliil.  V.    (■tlrll(>|•(lfillH,('f(^!lll^l>P^•. — 

Supreme  C't.,    Can.      .      .  iii.   L*.",(» 

it.  The  old  Province  of  Canail.i 
by  an  Act  incor])orating  the  city 
of  Three  Pivers  conferred  on  the 
council  authority  to  make  l)y-laws 
for  restr.aining  and  prohibiting 'he 
sale  of  intoxicating  liipiors  or  for 
auth.ovizing  such  sale  subject  to 
such  conditions  as  might  be 
deemed  expedient  In  1875  the 
]^e'.risl.ituro  of  (^)uebec  by  a  con- 
solidation Act  repealed  the  al-ove 
and  other  A.cts  relatiu'.t  to  Three 
Rivers  and  re-enacted  tin;  t.  rmer 
provisions  as  to  the  sale  of  intoxi- 
cating li'i'iors:  //"(■/(/,  I'alHrming 
the  juiiguii'it  of  the  Dneeii's 
lieneli)  that,  the  Act  of  ■lS7.'")W'is 
valid.--  .S'(/e  v.  (^trpornrutn  nf 
Thrv>:  /t'jiT/'.s.  — Supreme  Ct.,  Cm. 

iv.  :?05 

10.  The  C;inada  Tern)  ler  nice 
Act  being  a  ifener.al  law  enacted  by 
the  Dominion  Parliament,  when 
brought  into  force  in  any  unniici- 
pality  bj'  a  majority  of  the  voti.'.s 
of  the  (pialitied  electm-s  therein, 
may  be  en''"orced  through  the 
medium  of  Provincial  oliicer-^  nj)- 
pointed  and  paid  for  accordiiiL'  to 
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I'loviiu'ial  K'^^ishition,  and  a  I'ro 
vincial  law  ni.dun'^  jirovision  for 
.sueli  enfotceiiH'nv  was  hel<l  to  be 
valid.--  /.'f'''i'.s('  ( 'iiiiiiiii>!(i<iiii)it  at 
Froufviidc  V  ('iiiinlii  iif  Fr  iiiti  iiiir. 
— Ch.  ])..  Out.      .    '  .  ■   . 
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11.  The  ;j;ei!eial  iiout  V  of  lei^i^- 
latioii  eonfeiied  uiioii  the  Domin- 
ion Par'.i.anient  liy  s.  '.11,  of  the 
British  North  America  Act,  18(17, 
in  supplenu  i;i  of  its  therein  en- 
umerated jiowers.  nuist  lie  strictly 
coiitined  to  such  matters  as  are 
umiiiestionahly  of  n.itional interest 
and  im|iortanee  ;  and  must  not 
trench  on  any  of  the  suhjects  en- 
umerated in  s.  !>:.',  as  within  the 
scope  of  p'roNincial  legislation  un- 
less they  have  attained  such  di- 
mensions as  lo  aii'ect  tie.-  hotly 
[I  )'itic  of  the  Dominion.  JJoiian- 
iou  enactments,  whm  competent, 
overrule  hut  cannot  directly  repeal 
provinci.il  leL;islati(<n.  Whether 
they  have  in  a  particidar  instance 
ett'ected  virtual  repeal  by  repug- 
nancy is  a  (piestion  for  adjudica- 
tion by  the  tribun.als,  and  cannot 
lie  determined  iiy  cither  the  Do- 
minion or  Pi'ovineial  legislature. 
Accord'ngly  the  Canada  Temjier- 
ance  Act,  \HH>\,  so  far  ns  it  ])ur- 
jiorted  to  rejieal  the  jirohibitory 
cLuises  of  the  old  proviuci;d  Act 
of  18C4  (27  it  -^8  Vict,  c  18)  was 
ultra  vires  the  Dominion.  Its 
own  pro'iibitory  |  rovisions  are, 
however,  valid  wlien  duly  brought 
into  oj»er;ition  in  any  [irovincial 
.ai'ea.  ;is  relating  to  the  peace, 
order.  an<l  good  goxcrnment  of 
Canada  :  Inissrll  v.  ii'c;/.  (7  Aj)]). 
Cas.  829)  followed  ;  l)ut  not  as  re- 
gulating trade  and  commerce 
within  .s.  !)1,  sub-s.  L',  of  the  Act 
of  18(J7;  ('itir.eiis^  I  tiiir<uu:i'  '  n.  v. 
F'n-yoii.s  (7  A])}).  Ca.s.  i^ti)  distin- 
guished and  M^Dilcipii/  Corpnrc- 
tion  nf  Toronlu  v.  Tov/r,  i|T8<.)()]  A. 
C.  1>;3)  f(jllowed.  JhlK  also,  that 
the  local  li(iuor  prohibitions 
authorized  by  the  ( )ntario  Act,  C)3 
42  ' 
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Vict.  c.  ijti.  .>.  l.s,  ale  within  tlu" 
powers  of  tile  provincial  legisla- 
ture. I'.ui  tlievau-  inopi'rfiti\c'  in 
any  locality  which  a<lopts  the  pro- 
visions of  the  Dominion  Act  of 
18Hli,  Attonu'ii-tliitinil  I'lr  (hi- 
tiinii  \  Athirm  i<-(lnii  till,  Jur  tin 
l)nm:,u„n.'    V.  C.     .     .     .'    .     V.  295 

Crimin.d  orteiuv       .  ii.  (lOH,  tilH 

Sii  Tr.Mi'i.KA:M  i;  At  tor  1S(;1,.'{. 

Licenses. 

.sV.    Lk'KNsV>. 

Regulation  of  ta\ cms   .  iii.    144 

Sir  Dei.ko.vtion,  1. 

Judifes  —J'nisilidiitii  nui/iicf- 
i(i;/.  I  -  Uy  .III  .\ct  of  the  Legisla- 
latuie  or  New  Brunswick  since 
coiifetleratioii,  .">'.•  Vict.  c.  J.  it  was 
|)rovided  th.it  Courts  shouhl  be 
estaltlislied  for  the  trial  of  civil 
causes  liefore  commissioners  ap- 
pointed by  the  Lieiitenant-({ov- 
eniof  in  Council.  The  jurisdic- 
tion of  the  commissioners  was 
limitetl  to  y-U)  in  .ictions  of  debt, 
.and  >^b't  in  actions  of  tort  :  and 
was  further  restricted  in  special 
cas(>s.  (Ill  .111  application  to  s^'t 
aside  a  jittlgment  olitaiiietl  l)efoi'e 
a  commissionei'ai)pointctl  iisabovo 
provitled.  on  the  ground  that  since 
the  passing  of  the  B.  N.  A.  Act, 
;i  I.ieuten;'.nt-(Joveriior  hml  no 
power  to  ajipoint  .Iiulges  of  any 
kinil,  the  New  Brunswick  At't  wa.s 
held  to  bt!  valid.  Allen,  C.J  ,  and 
Dull.  J.,  dissenting.  —  (jioiuii'j  v. 
i>(»)//('.v— Snjirenie  Ct.  N  B.  ii.  .'jOO 

2.  In  the  Pr<ivince  of  Ontario 
there  were  in  existence  .-it  the 
Union,  in  addition  to  the  Superior 
and  County  Ctnirt'*.  other  Courts 
styled  Divisii.n  Courts,  for  the 
trial  of  ..-ma'l  c.-iuses  ;  of  these  Pi- 
vision  Courts  there  were  several 
in  every  county  ;  ami  they  had 
since  their  establishment  licen 
always  jiresitled  over  bythe  County 
Court  Judges.  An  Ontario  Stat- 
ute  passed  after  tlie  Union,  pro. 
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vidi'il  ill  tiHerl  t!i;a  two  nv  iiiore 
cnuiiliL's  iiii;4!it  111,  ij;v()ii;ic(l  t^o- 
<4ethi'r  Itytbf  liifiitt.'n;r.it-<ii>vei-ii(>r 
f<n'  jiulicial  ])iirii.isi!.s  theiviii  sjicci- 
lied,  ;anl  tliu  Act  (nnfi'irt'd  on  tlm 
County  Couit  .IuiIu'l'.s  of  ^'v  uiped 
conutifs,  the  .siuiii;  autlioi'ily  to  try 
s\iits  in  oacli  of  th«  groutuxl  coun- 
ties, as  tlioy  |)o.'s<_'ssu(l  in  tlit'ir 
own  C'unitic-  vcsjH't-tivcly  :  /"/(/</, 
that  tin;  I'riiviuoial  Lc^i'^lutuiv  had 
complete  jufisdiction  over  tlir  Di- 
vision Courts,  ami  could  iqipoint 
tlie  otlieei's  to  preside  ovei'  tlieni, 
au'l  that  the  etiactuient  in  i]ues- 
tiou.  as  ii'j;;'.rded  these  Courts,  was 
valid.  Armour,  .1.,  dissenting  — 
U'Hsnn  v.  MrHnir.  —  (\).  I',.  ]).. 
« >iit -      .      .      .      ii.  <:(!.■") 

:\.  An  Ac!  ol"  the  <  >ntario  Leu'is- 
lature  proviik'd  that  the  Comity 
Judi^e  of  one  couiity  ndght  jiresido 
at  the  Sessions  in  a  < nunty  other 
th;i"  tliat  of  which  he  was  .ludc^e  : 
Ih'hl.  l)v  .Vrniour  and  <  )"(.'()iuior, 
•I.i.,  (WilsMii,  C..J.,  doiditiim), 
that  this  enactment  w.is  not  within 
the  C'-.m|>etenc''  of  the  Lei^islatr.i'e. 
—u'ih.s.iii  V.  M-l>iiiuihl-(>.  I',.  !>., 
( )ui iii.  310 

i  'i'lie  Ilriiisli  Nortli  America 
Art  in  i;ivinv'  the  ]irovincial  legis- 
latures a\Uhority  to  make  laws  re- 
garding the  constitui  ion.  mainten- 
ance and  organization  of  provin- 
cial courts  confi'rs  exclusive  |'o\s'er 
to  deiiiu'  the  jurisdiction  of  the 
courts  t"iritori:dly  as  well  as  in 
(ttlier  resp'.cts.  and  also  to  define 
the  jurisdiction  of  tiu'  jiulges 
who  constitute  such  ciMirts.--  In  if. 
Cnii'iiiv  (.'(iHfta  nf  I'ri  isJi  (,'ohniilii« 
--Supreme  Ct.'Cau.       ...      v.   400 

Commission  of  juipiiry.    .     .     i.  7H!> 

S,'r  <'oi'NTY  '  OtltT  Jllx;!".. 
Jurors     Selection  of  ii.  (|14.  <i)i3;i 
SV.'  CtiniiN.M,  I-AW.  <>,  10. 

Justices  of  the  Peace.-  .\n 

.\ct  of  the  old  l'ro\ince  of  Canada 
authorized  the(  iovei  nor  to  appoint 


I'.MiE. 
Police  ]\ragistrates  :  the  Act  was 
temporary  :  lldil,  tliat  an  Act  i-i 
tjie  (intario  Legi.sjature,  continu- 
ing the  same  in  force  was  vaiul. — 
Tin'Qiu'rn  V.  Uf'i'u-^i}.  K.,  Oni     i.  810 

?.  Under  the  15.  N.  A.  A-;,  ti.e 
right  to  a))point  Magistrates  :  such 
as  District  Magistrates,  in  the  Pro- 
vince of  <,)ueliec,  is  vested  in  the 
Pro\iiicial  K.xecutivcs  :  and  tliis 
right  i-  not  aii'ected  \>y  tl-.v  juMvi- 
sions  contained  in  sects.  I-Oand  loO 
of  tliat  .Vet.  Hi'iiiKi  V.  I'k-iiii  v.- 
(,).  n.,  (,»uehec ii.   317 

3.  'i  he  right  of  the  ri'o\  incial 
Legislat  ures  to  legislate  in  relation 
to  the  .Vdministration  of  .Justice, 
includes  tin;  right  to  make  provi- 
sion for  the  appoint  le.int  of  Police 
Magistiates  and  .lustices  of  the 
Pi;acelpy  the  l.ieuti'naiit-(iovenior. 
-Utiiniii    V.     lUiiuitt — i^.    ]',.    T).. 

Out.' ii.  (;34 

4.  y/J'/l!yVNils,,n,C..J.( Armour 
and  ( »'(.'oinio}'.  .I.J..  e\]ircs)-ing  in 
this  case  no  opinion  on  the  point', 
that  the  jiowir  to  appoint  Police 
Magistrates  is  vested  in  the  Licu- 
tenant-toivernors  of  tie;  Provinces 
under   sect.   \)2  of  the   B.    N.    A. 

.\ct. —  U'h'JkM  ilsitil   V.    l'"ilS'ihK  —  (). 

B.  D..  Out iv.  630 

i').  Laws  providing  for  the  a]i- 
l)ointnu'nt  of  ,lustice.<  of  the  I'eace 
relate  to  the  admiuisti'ation  of  jus- 
tice and  fall  within  ilu'  powers  of 
the  Provincial  Legislatures  — J\<- 
<lin(i  V.  linsli.      Q.is.D..  Out.      iv.  G90 

Lands.  ILlii.  that  .a  convey- 
ance liy  the  ]M'o\  ince  of  lit  itish  Co- 
lumliia  to  the  Ponunion  of  "  Pult- 
lic  Laiuls."  heing  in  substance  an 
a.ssignment  of  its  right  to  ajjjiro- 
lU'iate  the  territorial  revenues  aris- 
ing therefrom,  does  not  imj'ly  any 
transfer  of  its  ii;terest  in  revenues 
arising  from  the  ])rerogativc  right.s 
of  the  Crown.  The  iirecious 
nu;tals  in,  ujjon  and  under  •-uch 
lands  are  not  incidents  of  the  land 
hut  behmg  to  the  Cr<iwn,  and    titi- 
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1'.\<;k, 
(ler  sect.  1()'.»  of  the  1).N..\.  Act  of 
IHtiT.  hcueticially  to  the  IVovince, 
ami  an  intention  to  transfer  them 
must  1)0  expressed  oi  necessarily 
iniolied.  —  Aftmiicij  -  Ginnriil  of 
British  <Jnl Hiiihia  v.  A*fi>riifii-(ic,i- 


fral  of   C<(n<i(hi.~P.(J. 

F-clie.at.       .     .      -     . 

»SVe  EscuKAT. 
Indian  Land.s. 

Si.e  I  Mil  AN  Lands. 
License  to  hold     . 

Hee  MOKTMAIN. 


iv.   241 

iii.  1 


iv.  701 


Legislative  Powev.  -  'i'lu'  1 ;. 
N.  A.  Act  in  assi^nini,'  eitlicr  to 
D.iiiii\iion  or  Provincial  Legisla- 
tnres.  power  to  legislate  on  any 
particular  suliject,  gives  at  the 
same  time  all  I  he  iiicidi'nt.al  sul)- 
jects  of  legislation  ncci'ssary  to  the 
exercise  of  the  |io\ver  so  assigned. — 
Fii  iiHitf  y,  J'liuriind'iiitiriil  .issoiid- 
t:.,  I  of  (,>iu'l,<r.  -().]',.,  (j!ie))c-c.   ii.   25(1 

2.  lirhi.  that   :;4  iV  :;.-)   Vici. 

c.  2-*.  which  authorizes  the  Parlia- 
ment of  Canada  to  provide  for 
■■  the  administration,  peace,  older 
and  good  government  of  any  terri- 
tory, not  for  the  time  l»eing  in- 
cluded in  any  Province,"  vests  in 
that  Parliament  the  ntm<ist  (lis 
cretioii  of  t'nactment  for  the  at- 
tainment of  those  ol)jects  .\c- 
cordingly  Canadian  Act  44  A'ict. 
c.  25,  is  intra  \ires  the  Legislature. 
— Sect.  7<i,  sui)-s.  7,  which  pre- 
scrihes  that  full  notes  of  evidence 
he  t.aken.  is  literally  complied 
with  when  those  notes  .are  taken 
in  siiorthand.  —  liiil  v.  Tin-  (ho,,:, 
-  P.C "      iv.    1 

:5.  Ilrhf,  that  15  iV  Ki  Vict.  c.  72, 
oil  its  true  construction,  empowers 
the  Legislatiu'c  of  New  /e;il;tnd  to 
suliject  to  its  triliunals  persons 
who  .-ire  neither  l)y  themselves  nor 
their  agents  present  in  the  colonv  : 
H'bl.  t'urtlier,  that    a    l;iw    of   tlie 
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local  legislature  autliori/.iiig  the 
local  courts  in  any  case  of  contracts 
made  or  t()  lie  p;  rfi-rmcd  in  the 
coh.iiy  to  decide  ulu'ther  they  will 
or  not  ]iroceed  in  the  ahsence  of 
the  defendant  i.>  intra  vires  and 
ieason;il)le.  \\  iiclher  a  judgment 
again  t  an  al  seiitec  witlriit  service 
of  tlu'  writ  will  he  eiifoiced  hy  the 
courts  of  another  country  is  a  mat- 
ter for  those  courts  to  deti'rmine. 
and  <h:es  imt  aflect  the  vali<lity  of 
the  h)cal  law. — AsJomyj  wEUi-u  v.  ()3() 

Legislatures  of  Ontario 
and  Queijec.  -  Tlie  powers  con- 
ferre.l  i.y  the  P.  N.  A.  Act.  ]8(7. 
sect.  121-',  upon  the  Provincial 
Legislatuies  of  Ontario  and  <^Mie- 
liec.  to  repeal  and  alter  the  st-.t- 
iites  'if  the  ohl  Parliament  of  Can- 
aila,  are  precisely  co-extensive  with 
the  powers  of  direct  'egislation 
v  ith  whi'ii  tho^e  hodies  are  in- 
\ested  i)\'  the  other  clauses  <if  tlu' 
Act  of  ■l,^(;7.  The  Act  22  Vict, 
c.  •')(■).  of  the  Trovince  of  Cai;;ida, 
which  created  a  cor]ioration  having 
its  corjiorate  existence  iind  rights 
in  the  J'rovinces  of  Ontario  and 
<^'uel)ec,  afterw.ards  created  I'V  tlie 
r..  N.  .\.  Act.  could  not.  after  the 
I  J.N.  A,  Act,  lie  repelled  or  modi- 
lied  I)}'  the  Legislature  of  citlu  r  of 
th'.'.se  Provinces,  or  hy  the  conj.ant 
o(i'.>'ation  of  hoth  Provinci.il  Li  gis- 
im  ires,  hut  o)dy  hy  t!ie  Pailiamciii 
'if  the  Dominion.  The  <iUieliec  Act. 
o8  Vict.  c.  (>i.  which  assumed  to 
re|ii;d  and  amend  the  .said  22  ^'ict. 
e  (ifi,  and.  (1 )  to  destroy  a  corj'oi- 
.•ition  which  h;id  heeii  crealcct  'oy 
the  Parli.inunt  of  the  Pro'  ''  of 
Canada  liefore  the  P.  N.  .1.  .-ict, 
and  to  sul»stitute  a  new  cor|>or- 
atioii  ;  (2)  to  alter  m.-iterially 
the  diss  of  pev.soi;s  interested  in 
the  c<'?,io:a.te  ftnids.  and  iw-t  men  - 
Ij'  to  iniposi  conditions  upon  the 
tran.sjiction  of  husines^  hy  the  cor- 
por.-'tion  within  tlie  Province,  was 
he]('  invalid. —  '.'itrjrs  li'siiiimcn 
Colli /III  n'l  ''''  (1  itoilii    v.   I'iii;-ons(7 
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App.  Cds.  'J(l),  apprnvt'd  jind  dis- 
tinguished.-■/><)/>/€'  V.  Tchipimdi- 
ties   Bdaril.  —  F.  C i.  351 

See  Provincial  Legi.slatires. 

Licenses.  —  Poirer  to  mnh: 
Inn^s  rrxpecfimi.] — Tlu>  right  ci in- 
ferred on  Provincial  Legislatures 
by  sub-s.  9  of  sect.  92  of  the  B. 
N.  A.  Act,  to  deal  with  "shop, 
saloon,  tavern,  auctioneer,  and 
other  licenses,"  does  not  extend  to 
licenses  on  brewers.  Iir<iin'i  v. 
Taylor  (.'](>  U.  C.  Q.  B.  218),  over- 
ruled. Ritchie  and  Strong,  J.T., 
dissenting. — SViv/'h  v.  The  Q^uen. 
— Supreme   Ct.  Can.      .     .     .     i.  414 

2.  The  Legis'atnre  of  (Ontario 
having  ])asse(l  an  Act  to  regulate 
tavern  and  shop  licenses  :  //'?(/, 
that  they  had  power  to  enact  that 
any  jierson  who,  having  violated 
any  of  the  provisions  of  the  Act. 
should  compromise  the  oHence.  and 
any  })erson  who  should  l)e  a  party 
to  such  compromise  should,  on 
conviction,  l)e  im])risoned  in  the 
conwnon  gaol  f(U'  three  luoiiths : 
and  that  such  enactment  was  not 
opposed  to  sect.  91,  sub-s.  27,  ()f 
the  B.  N.  A.  Act,  by  which  crimi- 
nal law  is  assigned  exclusively  to 
thel)ominio  t'arliauient.  -Ilciihio 
V.  Bnanlnuci.—Q.  I).,  (hit.     .'     i.   <57«; 

;i  The  B.  X.  A.  Act  in  confer- 
ring legislative  jurisdiction  over 
])articular  subjects,  i.nist  be  held 
to  have  given  at  the  same  time  the 
powei's  neeiled  for  tlie  etlective  ex- 
ercise of  tile  jurisdiction  granted  : 
conse(pU'ntly,  the  right  conferred 
on  Provincial  Legislatures  to  make 
laws  in  relation  to  shop,  saloon, 
tavern,  auctioneer  and  other  licen- 
ses includi's  the  right  of  imposing 
penalties  for  violating  the  ])rnvin- 
cial  laws  in  relation  to  those  sub- 
jects. Provincial  enactuients  l»y 
which  ]»ersons  who  sell  licpior  l)y 
wholesale  are  reijuiT'ed  to  take  out 
a  license  are  not  invalid  as  an  in- 
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terferenco    witli    trade   and    com- 
merce.—J^.t  porie  Lnveillc. — Supe- 
rior Ct.,  Quebec ii.  .349 

4.  Provincial  Legislatures  can 
impose  fines  and  jtenalties  for  sell- 
ing liipior  without  license. — Hp- 
'liito  V.  Mi-Millan. — Supreme  Ct., 
N.B ii.  489 

5.  Per  8prj\gge,  C.  J. :  The  juri.i- 
diction  of  a  Provincial  Legislature 
to  legislate  resjiecting  licenses  is 
not  confined  to  the  object  of  rais- 
ingaievenue.  —  Heijiiia  v.  Fiinrlf)/. 

— C.  A.,  (>nt.      .      .      .     .     .     ii.  57tj 

G.  The  inspector  of  licenses  for 
the  revenue  district  of  Montreal, 
charged  a  drayman  in  the  emi)hpy 
of  certaiii  brewer.s  dulj'  licensed 
under  the  Dominion  Statute,  43 
Vict  ,  c.  19,  l)efore  the  Court  of 
Special  Sessions  of  the  Peace,  ar 
3Iontreal.  with  having  .sold  beer 
out'- de  the  business  prerui.ses  of 
the  brewei's,  luit  within  the  said 
revi'inie  district  in  contravention 
of  the  '^>uebec  License  Act  of  1878. 
Tliereupon  the  brewers  claiminu 
inter  alia,  that  lieing  licensed  brew- 
ers under  the  Dominion  Statute 
they  had  the  right  to  se  1  beer  by 
and  tluough  their  en.iployees  and 
draymen  without  a  Provincial  li- 
cen.se.  and  that  the  (Quebec  Licers-'e 
Act  and  its  amendments  were  ult.a 
vires,  and  if  constitutional  did  not 
authorize  the  complaint,  caused  a 
writ  of  prohibition  to  be  issued  out 
of  the  Superior  Court  enjoining  the 
Court  of  .Special  Sessions  of  the 
Peace  from  further  proceeding: 
/7././.  per  Ritchie,  C.  .J.,  and 
.Strong,  Fournier  and  Henry,  JJ., 
tliat  the  Quebec  License  Act  and 
its  amenilnients  were  intra  vire.s, 
ami  th.it  the  Court  of  Special  Ses- 
sions of  tlje  Peace  at  Montreal, 
liaviiu'  jurisdiction  to  try  the  al- 
leged ofience.  and  lieing  tiu'  iirofier 
tribunal  to  decide  the  (piestion  of 
fact  and  of  law  involved,  a  writ  (.f 
prohibition   did  not  lie.     Per  Tas- 
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•-•hereau  and  ("jwvnue.  .1.1.,  tliar  the 
c».se  was  one  whicli  it  was  ])r(i|ier 
tor  the  SujR'i-ior  Cmirt  to  deal  with 
by  i)roceediii£;s  on  urohihition. — 
Per  Gwynne,  .T.  The  (,)ael)ec  li- 
cense Act  (if  1H78  imposes  ni>  ol)li- 
gation  on  l)rewers  to  take  out  a 
Provincial  license  to  enable  them 
to  sell  their  l)eer,  and  therefore  the 
Court  of  lS]iecial  Sessions  of  the 
Peace  had  no  jurisdiction,  and  pio- 
hihition  should  issue  aljsolutely. 
Semhlt; :  A  license  from  the  Do- 
minion Oovernment  granting  au- 
thority to  a  brewer  to  manufacture 
beer,  does  not  confer  the  right  to 
sell  the  beer  manufactiuvd  under 
such  license  elsewhere  tlian  on  the 
brewer's  premises.  —  Molsim  x. 
L<»»»i/»t'.-- Suiireme  Ct..  Can.    .    iv.   .TU 

7.  The  >.'ew  Brunswiek  TJipior 
License  Act.  1<SS7.  provides  that 
applications  for  licenses  imist  i)e 
accompanied  by  a  certificate  that 
the  applicant  is  a  tit  ])erson  to  h-tld 
a  license  and  his  ])remises  suital)le 
for  the  purpose,  and  that  such  cer- 
tificate shall  l)e  signed  by  at  least 
I  ne-third  of  the  ratejiayers  for  the 
pfdling  suit-division.  The  .\ctal:-o 
provides  that  no  jierson  holding  a 
license  sh.-.ll  be  <|ualitied  to  sit  on 
:he  connuission  of  the  peace,  to  be 
a  ujember  of  a  nnniicipal  council, 
<'V  a  teacher  in  a  puldic  school  : 
Hfhh  that  these  enactments  were 
\alid.  —  DatiiiJiir  v.  /*»  ^  cs. — .Su- 
preme Ct.,  Can iv.  42.") 

Butchers ii.  ;;;!."".,  340 

See  Tkape  and  Commkri  k,  2. 

Insurance i.  205 

iSf^e  Trade  ani>  Commkrck,  I. 

Stamp  Duty i.  117 

See  Ta.xation,  2. 

Lieutenant  -  Governor  of 
Ontario.  —  Issue  of  Conuuissions 
to  hold  Courts  of  Assize      .      .      i.   722 

See  Prerooative  or  Crown,  1. 
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Limitation  of  xVctions.    iv.  559 

Si''  I^AH.WAYS,   4. 

Liqi.lor.--Prohil)ition  and  regu- 
lation of  .sjile. 

.See  Into.xxcatixg  Liquors. 
Licenses. 

Sre  Lkkn-ks. 
Local  and  Private  Matters. 

See     MATTf:RS    OF     A     ]\IeUELY 

Local  on  Pun  ate  Xatikk.. 

Local  Liquor  Prohibitions. 
— Power  »:o  enact       ....      v.  295 

(See Intoxicating  Liquors,  11. 

Local  Works  and  Under- 
taking'.S.  —  hy  an  Act  of  the  Pro- 
vince of  Xfw  Brunswick,  passed 
prior  to  confederation,  tlie  plaintitl' 
company  was  incorjiorated  for  the 
l)urpo.se  of  constructing  a  railway 
from  the  city  of  .St.  .John,  in  that 
Province,  westwanl  to  the  boun- 
darj'  of  the  Cnited  States.  After 
confederation  anotiier  .\ct(.")2  Vicr. 
c.  54)  w;is  passed  for  the  purpose 
of  removing  doubts  respecting  the 
liability  of  suliscribers  for  shares 
in  the  company,  and  this  latter  Act 
was  held  to  be  witliin  tin.'  compe- 
tence of  the  I'rovincial  Ijegislature. 
The  fact  of  the  legislature  of  a 
fi>reign  coinitry  iiuthori;^ing  the 
con.struction  of  a  line  of  railway  in 
that  country  for  the  purpose  of 
connecting  with  a  Provincial  rail- 
way, dfies  not  in  any  way  atl'ect  the 
authority  of  tlie  Le-.rislature  of  the 
Province  to  legislate  with  respect 
to  tlie  railway  within  the  botnuls 
of  the  Province. — Eutoprun  and 
North  Aniirii;in  liiiihnni  <'<>.  v. 
r/io»u/.v —Supreme  Ct.,  N.P..      ii.   4.S9 

2.  All  works  which  arc  wholly 
within  one  l'ro\ince.  whetlier  the 
undertaking  to  wiiich  they  belong 
be  for  a  connuercial  purpose  <tr 
otherwise,  are  witliin  the  control, 
and  subject  to  the  legisl.ition  of 
the  Province  in  which  they  are 
.situate,  unless  they  ai"e  by  the  Par- 
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liamunt  of  Cfinada  declared  t<»  be 
for  tlie  general  advantage  of  Can- 
ada, or  for  the  advantage  of  two  or 
more  of  the  Provinces.  The  Uo- 
minlo)!  Parliament  cannot  without 
such  declaration,  authorize  a  com- 
pany to  establish  in  two  or  more 
Provinces,  works  needing  special 
legislative  autliority,  and  wliicli 
are  in  their  nature  local  in  eacli 
Province,  the  jurisdiction  in  such 
case  to  give  the  needed  authority, 
being  determined  l)y  the  locatioji 
and  itlijoct  of  the  works,  and  not 
by  the  circumstance  that  the  com- 
pany is  authorized  to  make  them 
in  several  Provinces.  A  company 
was  ini;oi'poiated  by  .\ct  of  lIu-  Do- 
minion Parliament  for  the  purpose 
of  establishing  telephone  lines  in 
the  several  Provinces  of  the  Do- 
minion, but  not  of  coiniecting  two 
or  more  Provinces  by  te'ejjhone 
lines,  nor  was  tlie  undertaking  de- 
clared to  l)e  for  the  general  advan- 
tage of  ( 'anada,  or  of  two  or  mon^ 
of  the  Provinces,  ;nid  in  tlu-  a))- 
sence  of  thvse  conditions  it  was 
held  that  the  Act,  so  far  as  it  pro- 
fessed to  confer  a  I'iglit  to  (.'rcct 
poles  in  tlie  stroet.s  of  cities  and 
towns  was  invalid. — Hi-'i'mn  \\ 
Muhr.—Q,  B.,  (^,i..'b;'c.      .'     .     ii.  2r.7 

Mag'ist.rates.    -■  Appointiujut 

of. 

Si'r  ,f  ;'.•■;  rici'.s  ok  TllK  Pkack. 

Maritime  Coui^t.  -The Act  40 
Vict.  c.  l.M.  D..  establishing  a  :\[Mri- 
time  Cour;,  with  jurisdiction  lim- 
ited to  tlie  iVovinco  of  Ontario,  is 
witliin  tJK"  powers  of  the  Donnn- 
ion  Parliament.  -Tin;  i'idoii.  ■  - 
Supreme  Ct.,  Can i      ~nu 

Markets.-- -A  statute  of  the 
Province  of  (^)uebec  gave  to  thi' 
council  of  the  city  of  i\[o)itreal 
authority  to  regulate  and  license 
the  sale  in  any  private  stall  or 
shop  in  the  city,  outside  of  the 
public  meat  markets,  of  any  meat, 
tish,  vegetables,  or  provisions  usu- 
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ally  sold  in  markets :  Udd,  aOirm-  . 
ing  the  judgments  of  the  Courts 
below,  that  the  enactment  was 
intra  vires  of  the  Provincial  Leg- 
islature. —  Fiiifiitt  V.  Jiccunlcr's 
Court.—  Su[)reme  Ct.,  Canada,   iv.  442 

Power  to  regulate.      .      .      .       i.   756 

See  MiNicii-Ai,  Institi  tions. 

Mattery  of  a  Merely  Ijocal 
or  Private  Nature.  —Direct 
taxation  for  local  purpose.        .      i.     95 

.%r  Taxation.  I. 

Property  in  Province     .  ii.   241 

Si'i:     Pi:oi'p;irrv     ano     Civil 

ni'iUTS,    I. 

!vi!\  f  of  Insolvt'iiL  Comp.-uiy.   i.     O.S 

-■>!'     i5ANKl:ri-T'V    AM>     Issoi,- 
VHN<  V,    ]. 

Restricting  sale  < if  Lii|Uor.     .     i.   088 
Sfe  LsToxicATixci  Li(>t(Mis,  1. 

Medical  Practitiorn  r  — /Vr,/- 
istration.il — The  Imperial  Parlia- 
ment liaving  onactetl  since  confed- 
eration tliat  .any  person  registeretl 
as  a  medical  jiractitionci  under  the 
English  Medical  Act  (21  it  22 
Vict.  c.  HO),  siia'l  ])e  t-ntitled  to  be 
registered  in  any  colony  u]H)n  pay- 
ment of  the  fees  reipiired  for  such 
registration  and  that  the  term 
''coloni\-"'  shall  include  any  of  Mer 
Majesty's  possessions  which  lia\e 
a  Legislature,  the  enactment  was 
held  to  apjdy  to  Canada  and  to 
override  Provincial  regulations  for 
the  examination  of  apjilicants  for 
registration,  notwithstanding  the 
confederation  Act  and  the  exclu- 
sive ])ower  given  thereby  to  the 
Provinces  to  li.'gislate  in  relation 
to  education.—  i^f;/«'Hrt  v.  CoZ/'i/c  of 
J^Jniaiei'iua  mi'l  >iUfjeons,  Ontario. 
— Q.  P,   Ont i.   761 

Militarj'-  and  Naval  Ser- 
vice.— 'i'he  I'arliament  <jf  Canada 
has,  under  the  15.  N.  A.  Act,  ex- 
clusive jurisdiction  in  matters  I'e- 
lating  to  militia,  militarv  and   na- 
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vul  Service,  ;iikI  defi-'iicf.  urnl  cu)i- 
seijutiitly,  the  piwisious  nf  the 
Impeiisil  Avi:iy  Act,  1881,  d<>  not 
apply  til  Canada.  •><•  as  t<>  make 
persons  not  conn-^ctcl  witli  the 
active  militia  of  the  Dominion 
liable  in  respect  of  acts  wliich  are 
oflFencus  under  the  luijierial  A  t, 
but  \M>t  under  th*-  ^lilitia  Act  oi' 
Canada.  —  Il-'Inut-fX.  Toufh'  — Ses- 
sions of  t'lc  Peace.  'Ju-.-lic.-.     .     ii.   ■■>'•() 

Mortmain. — An  Act  of  the 
Domijiion  I'arliainent.  iiicoipiiat- 
ing  a  conipany  .-.nd  jiinj'orrinL;  to 
enable  tlie  ewaipiiiv  to  li'ld  lands. 
may  op  "rate  a-s  a  license  from  the 
Crown  f*r  tills  pui-]»'>se.  Such  an 
Act  would  not  preve  t  the  Pro- 
vince from  iw.ssini:  a  law  javvent- 
ixi'^  akogether  aY  restrictiii*,^  the 
holilin'^  of  lands  l>y  t-orjiorations 
in  the  Pr  .vi.nce.  —  M>lt'<iirm''>l  v. 
i7//:7.v.s.  _<).B.D..  <»r:t.     .     .     iv.   7<)1 

Mnnicipal  In'^titutioiis.-- 
The  provi-^ion  contained  in  the 
Municipal  .Vet  of  nntario.  author- 
izing eiry  councils  ro  pa-s  by-laws 
"  for  preventing  criers  and  ven- 
dors of  surail  wai-e  from  ]jractising 
their  calling  in  the  ::i:'rket.  imldie 
streets  iind  vacant  l<t*s  .''.diace  it 
thereto."  is  not  ultm  vires  of  tlie 
Ontarif)  Leuisliture.  as  Ijeing  a 
reijulation  of  mde  .-.nd  commerce. 
In  giving  juris^liction  to  the  Pro- 
vincial Legislatuits  in  all  matters 
relating  to  municipal  institutions, 
the  intention  must  have  been  that 
these  Letrislaturv.*^  sliould  have 
power  to  alter  and  amend  all  the 
existing  laws  with  respect  to  such 
institutions,  and  especially  to  en- 
large the  soopt?of  a  jMjwer  existing 
in  the  ^lunicipal  Act  at  the  time 
of  confederation.  —  Hitri<  v.  (.'it>i 
of  Iloinilton.—f^.  r>..  ')nt.       .      i.    T-'iO 

Nui.s;inces iii.   357 

Si;>;  Xl'ISAXCES. 

Sale  of  Liipiof. 

»Vv  IntoXH  AT1N<:    Llyt'ORS. 
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Taxes,  penalty  for  non-pav- 
ment v.  427 

^V.   iNTintcsi.  3. 

Navigation  and  Shipping:. 

— The  power  to  iuoi  rporate  a  n.i\i- 
gation  com]iany  the  oj)erations  of 
which  are  limited  to  a  particular 
Province,  belongs  exclusively  to 
the  Li'gislatiue  of  such  Province. 
—  j\[iiciliiii(iiill  \ .  I  n'tii!  A'0/(/i<- 
//";,  (',,.      n.  r...  <,>:ieb'.'o    .     ,      ii.   '22H 

2.  TIk'  Government  of  tl;  •  Pro- 
vince of  Quebec  having  by  letters 
jmteut  grinteil  a  wa'er  lot  extend- 
ing into  deep  water  at  the  moUtli 
of  the  River  St.  Maurice,  the  let- 
ters 1  latent  were  held  to  })e  valid, 
sul)j(.'ct  to  an  iunilied  restriction 
that  the  re.piireiaent>  ot  naviga- 
tion and  commerce  were  n-.t  to  be 
interfered  witli  or  injured  there- 
by. -A''*/'i(('nM/  \'.  Sf.  L'lii'iiKri' 
Navi'infiiiii  ''(».-<  J.  !'>..  (^'uebec.  ii.   '2'.'>\ 

'.].  The  T>o)i;ii\ion  Parliament 
can  confer  on  the  Vice--\dmiralty 
Courts  jurisdiction  in  anv  m.itfer 
of  navigation  and  slii!i]iin_'  within 
the  territorial  limits  of  the  Do- 
minion. V>hen  an  Act  of  the  Par- 
liament of  Canada  is  in  part  re- 
pugnant to  an  Imperial  Statute, 
eli'ect  will  1)c  given  to  the  f<trmer 
so  far  as  its  provisions  do  not  con- 
flict with  those  of  the  Imperial  en- 
actment. —  Tlif  Fmr-inll.  -  Vice- 
Admii'alty  Ct.,  <^)ui-bec.      .      .      ii. 

4.  A  Provincial  enactment  ;iu- 
thorix.ing  the  erection  e,f  l^oouis  in 
a  navigal)le  river  does  not  contlict 
witli  the  power  of  the  par'i  imeiit 
of  Canada  with  respect  to  naviga- 
tion and  shi))ping  under  sect.  ".)1 
of  the  P..  N.  A.  Act  the  words 
navi'.iati  >n  ar.d  siii)ipinii  beini.'  em- 
]iIoyed  in  that  sectitm  in  ti  e  sense 
in  which  they  are  used  in  the  sev- 
eral Acts  of  the  Imperial  T'arlia- 
ment  relating  to  navigation  a'al 
shipping,  and  in  the  .\ct  of  the 
Parliament  of  C.inada.  .'^1  Vict.  c. 
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'tH,  vi/,. :  As  .giving  tli'j  li^lit  td 
prescribe  rules  an<l  regiiliitioiis  f-  r 
vessels  navigatinu;  the  wjiters  nf 
the  Doiniiiion,  and  not  as  exchu:- 
ing  for  all  purposes  I'roviiicMal 
Jurisdictinii  over  iiavi;.;al)le  waters. 
— MrMiUan  V.  S'liitliiri'st  lio'ini 
Co.— Supi-enie  Ct.,  N.  1».    .     .     ii.  ."•42 

fi.  A  Provincial  Lc'^'islat me  may 
incor|»orate  a  Ijikhii  eDuijtany,  Init 
cannot  confer  upon  the  couipany 
])o\ver  to  obstruct  the  navi^^ation 
of  a  tidal  and  navii,'ahle  rivt-r. 
Tascliereau.  .1.,  doid>tiny.  .V'- 
MiUan  V.  Snufliin'xt  Honnt  C.i.,  ii 
P.  iV:  T?.  1\i)),  overruled  in  part.— 
Qiii'ilibj  Hirer  Drlritui  Hi>cin  ('<>.  v. 
ihiriihnn.      Siijii'eiiie  Ct  ,  Can.    iii    24.'^ 

(i  The  control  over  na.ii.^i!  ion 
conferred  on  the  Dominion  Par  la- 
ment by  the  B.N  A.  Act  does  not 
prevent  the  ['rovincial  Leuisdati"-"--, 
from  exercisin^f  munici]).".!  .  nd 
police  control  on  navigab  t;  rivtrs  : 
conseipientl}'  the  Qucn)ee  .ict  4;> 
it  44  Vict.  c.  (12,  exteiidini;  the 
limits  of  the  town  of  St  .John's  to 
the  uuddl/u  of  a  navigable  river 
was  held  to  be  valid,  and  to  confer 
the  riyht  to  tax  projierty  wiihin 
the  added  limits.  -ludi^ment  of 
the  Court  of  Queen's  I'lench  on 
this  point  aflirmed. — ('fitiinl  T'l  /■- 
iiuiiif  Jinili(i,iii  r.  .^V.  Jiihii'a  — I>u- 
preme  Ct,  Can iv.  320 

7.  Notwithstanding  the  exclus- 
ive legislative  authority  over  navi- 
;j;ation  and  shi])pin'j;  possessed  by 
the  Dominion  Parliament,  a  I'ro- 
vincial  Leij;islature  c;in  confer  on 
municipalities  the  rii;ht  to  tax 
ferrymen  and  ferries  :  consefpient- 
ly  the  (;>uebec  Act,  o  »  Vict,  c  52, 
by  wliich  the  city  of  Montreal  is 
authorized  to  impose  an  amnial  tax 
on  ferrymen  or  steamlioat  ferries 
is  valid.  The  a))pellants,  while 
successful  on  other  tfrounds,  hav- 
in;^  failed  to  seriously  iMi]tn'^'n  the 
Act  in  (juestion,  were  ordere<l  to 
pay  the  costs  of  the  Attorney-fien- 
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eral — Lun'iiiiniil  ydriijatiou  ('«.  r. 
at>i  of  ,V/o;i//-t<(/.— Supreme  Ct., 
Can.    ' iv.   370 

New  Brunswick  -  Statutes. 

See  ST.\Tr'ri:s. 
Nova  Bcotia- Statutes. 

See  Statitks. 

Nuisances.-  The  i)oweri)f  the 
I'arliament  of  Canada  to  enact  a, 
•general  law  of  nuisaiice,  as  inci- 
dent lo  its  vii^ht  to  lei,'islate  as  to 
criminal  law,  is  not  incomjiatible 
with  a  right  in  the  Provincial 
Legislatures  to  authorize  munici- 
pal corporations  to  jiass  by-laws 
against  nuisances  hurtful  to  pub- 
lic healih  as  incidental  to  muui- 
cij^d  institutions.-  ,>■  jxd't'-  I'dhm:. 
— Superior  Cr.,  (Quebec    .     .     iii.   .357 

Informationrespecting  i.  .Sl.3:  ii.   559 

>Vr  Arroiiv kv-C i i;n  ki; a i,. 

Ontario  -I'ower  of  Legislature 
to  repeal  or  modify  laws  of  I'ro- 
vince  of  Canada i.   351 

»S('C    LEtasLATLItKS     OK    OnTAUIO 
AXI>  Ql'E15KC. 

Statutes. 

See  Statitk.-;. 

Patsnt  of  Invention.  -  !'ro- 
ceedings  in  the  natiu'e  of  a  scire 
facias,  to  set  aside  letters  patent 
of  invention  issued  under  the 
Dominion  Statute,  35  Vict.  v.  2(3, 
cannot  be  instituted  in  the  nam^; 
of  a  Provincial  Attorney  (ieneral, 
and  can  only  be  legally  brought 
by  the  .Attorney-rJeneral  of  Cana- 
ila.  —  Mi.iiMifiii  V.  /)r(^;.— Court;  of 
Review,  Quebec iii.  341 

2.  The  Dominion  Parliament, 
having  in  the  year  1S72  passed  an 
Act  respecting  i)atents  of  inven- 
tion which  by  sect.  2S  ])r',n'ided 
that  all  ] patents  were  to  be  sul'.ject 
to  certain  conditions  non-comi>l!- 
ance  with  which  should  I'ender 
them  void,  and  that  the  IMinister 
of  Agriculture  or  his  deputy  should 
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liave  iiuthority  to  finally  detoruiino 
any  dispute  as  to  whether  a  patent 
liail  or  had  not  become  void  :  Jlild, 
tliut  a  court  or  judicial  tribunal  for 
the  deterniination  of  the    matters 
referred  to  in  the  said  section  was 
thereby  constituted  and    tliat  the 
constitution    of  such   a  court  was 
within  the  comi)etence  of  the  Do- 
minion    I'arliament. — i/(.   re.    lli'll 
Tdq)h«u.iO>.--Q:   P.  D.,  (hit.  iv.  t)18 

Pardoning  Power. —The 
( )ntario    Le,<,nslature,    by    an   Act 
resjiecting  t!ie  Executive  Admin- 
istration of  Laws  of  the  Province 
provided  that  in    matters    within 
the  jurisdiction  of  the  Legislature 
all   jiowcrs,  authorities  find   func- 
tions   wliich,   in    respect    of   like 
matters,  were  vested  in  or  exercis- 
able by  the  (iovernors  or  Lieuien- 
ant-(iovernors  of  tlie  stiveral  Prov- 
inces now  foi'miiiL'  part  of  the  Do- 
minion of  Canada,  or  any  (>f  the 
said  Provinces  under  counuissions, 
instructions   oi'  otherwise,  shoidd 
"so    far  as    tliis    Leirislature  lias 
pcnver  thus  to  enact,"  be  vested  hi 
and  exercisable  by  the  Lieutenant- 
Governor  or  administrjiioi-  for  tlic 
time  being  of  tiu-  Province  :    ihid, 
that   this  enactment    was  not  Ije- 
yond  the  comiietence  of  tlie  Pro- 
vincial    Legislature.   —   Attoyneij- 
(h'nii-iil    1(11-  Canada    v.  Attoviieii- 
(iciie.r(d  ofOiitarv: — .Sui>reme  Ct., 
Can.       .      .......     \-. 

Penalties  —Procedure  .  .  ii. 
297,  30.S,  31!  ;  iii  4i)5  ;  iv. 
,S'ec  Chimin- A 1.  Law,  ;i-i;,  11,  12. 
Recovery  by  Informer  .  iii. 
>Vr'  •'Koi'V,KTVAxnCi\  nKioUTs,;^ 

Police  Mag-i(3trateH.  -  P'  >wer 

toapi)oint i   Spi;  iv. 

Sf'i'  Jt-STK'KS  ok  TflK  Peai'k,  1,  4. 

Precious  Metals.  — Iliglit  of 
Province  to iv.   241 

SiP  Lands. 

Prerogative  of  Crown. -The 
provisions  of  the  B.N. A.  Act  hare 
not    superseded    the    jireiogative 
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right  of  the  Crown  to  issiu-  a  coiu- 
nussion  to  the  Judge  of  the  Pro- 
visional .Judicial  District  of  Algo- 
ma  to  liold  a  court  of  Oyer  and 
Terminer  and  ( leneral  (laol  de- 
livery, for  trial  of  felonies,  etc.; 
and  sucli  a  commission  by  the 
Dei'uty  of  the  ( ioveruor  General 
was  held  to  be  legal,  i  er  Wilson, 
.) . — The  Lieuteiiant-Govi-rnor,  as 
well  as  the  Go'.eriior-dcuri'al  li.is 
the  power  to  issue  commissions  to 
liold  Courts  of  Assi/e. — Ivui'ma  r. 
Am<:r.-(l  P.,  Out.      .        .  '     .     i.   722 

2.  The  petitioner   liaving   been 
declared  didy  elected  a  member  to 
reiiresent  the  EUsctoral  District  of 
Montmanier    in     tlie    Legislative 
Ass3ml)ly  of  the  Province   of  (Que- 
bec, his   election    was  afterwards, 
on  petition,  declared  null  and  void 
l)y  judgment  of  the  Sujierior  Coui't 
under    the    <Juebec    Controverted 
Elections    Act,    187-'',  and  hiniself 
declared  guilty  of  corrujit  practices, 
both  personally  and  liy  liis  agents. 
He  now  api)lied  for   special  leave 
to     appeal      to    Her    Miijesty     in 
Council  :    ,' 't^/,  tliat  su.'h  a)i|)lica- 
tion  must  l)e  refused      Altliough 
the  prerogative  of  the  Crown  can- 
not in  general  lie    taken  away  ex- 
ce]!t    by    exiu'ess    v.ords,  and   the 
00th  sect,  of  theal)OveAct  j)rovid- 
ing    that    "  such    judgment    .shall 
not  be  susceptible  of  ap[)eal,''  thies 
not  mention  either  the    Crown  or 
its  prerogative  ;    yet  the  fair  con- 
struction of  the  Act  was  held  to  be 
that    it  was  the    intentiiiii  of  the 
Legisl.iture    to    create    a  tribu'  al 
fertile  purpose  of  trying  election 
i»etirii>ns  in  a  manner  whicli  sliould 
make  its  decisi<in  Hnal  for  all  pur- 
i)()ses,  and  sliould  not   annex  to  it 
the  incident  of  its  jud'^mi'iit  being 
reviewed  by  the  Crown  under   its 
prerogative  ;  and  the  Act  having 
been  assented  toontiie  ])art  of  the 
Crown,  andthe  Crown  lieing  tliere- 
fore  a  party  to  it,  there  was  held 

to  be  no  prerogative  riglit  to  admit 
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an  fippeal  contniryto  tlie  intention 
of  tho  Act. — Tliehenie  v.   Laxdfii. 

— P.  c ■    .    .    .    ii. 


1 


3.  The  (^UL'cn  is  tlieliuad  of  the 
constitutional  govornnient  of  Can- 
ada, and  in  mat  tors  att'octinj;;  the 
Dominion  at  laryf  Jut  prerogatives 
are  exercised  )i.v  the  Dominion 
Government.  The  prerogative 
privilege  to  ])riority  over  other 
creditors  of  t'iprd  (Ufgree  lielongsto 
the  Crown  asreprLSLiiting  the  do- 
minion of  Canjula.  when  claiming 
as  a  creditor  of  a  Provincial  corpo- 
ration in  a  I'roviiicial  court. — 
Tietj.  v.  fhiiik  ('/  .\i,i\i  'Cdfia  — 
Supreme  Ct.,  Can.ida.      .       .      iv. 

4.  The  Queen  is  the  liei.d  uf  the 
constitutional  g()vei'i\ment  of  Can- 
ada, and  in  matter-;  co'Iocting  tho 
Dominion  at  hirge  lier  ]irerog.itives 
arc  exercised  l>y  the  Domimon 
Government.  Th.e  juvrogative 
privilege  to  jiriovjty  over  other 
creditors  uf  en  nil  decree  Ijelouirs 
to  the  Crown  .as  representing  the 
Dominion  of  Canada  when  claim- 
ing as  ;i  creditor  of  an  insnhent 
hank.—  Mdritiinfi  ihinJ;  v 
Qih'iK. — Supreme  Ct.,  Can. 

o.  The  British  North  America 
Act.  18i>7,  lias  not  severed  the  con- 
noction  between  the  Crown  and  the 
Provinces  ;  the  relation  ])etween 
th'^m  is  the  same  as  that  which 
subsists  between  the  Crown  and 
the  Dominion  in  respect  of  the 
p-iwers,  executive  .and  legislative, 
public  jiroperty  and  revenues 
as  are  vested  in  them  resjiectively. 
In  pavticuhir.  al'  ])ro]jerty  and 
revenues  reserved  to  the  provinces 
by  sects  100  and  I '2(5  are 
vested  in  Her  Majesty  as 
sovereign  head  of  e.ich  province. 
Held,  atHrming  a  judgment  f>f  the 
Supreme  Court  of  Canada,  that 
the  }»rovincial  government  of 
New  T'nniswick,  1  icing  ii  simple 
contract  credit. )r  of  the  Maritime 
Bank  of  the  Dominion  of  Canada 
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in  respect  of  public  moneys  of  tlie 
Province  de])osited  in  the  n.imeof 
the  Receiver-iicneral  of  the  Pro- 
vince, is  entitled  to  payment  in 
full  over  otliiM'  dejiositors  and 
simple  contract  creilitors  of  the 
bank,  its  claim  l)eing  for  ;i  Crown 
debt  to  wliich  the  prerog.ative 
attaches. —  Li(j)i iihifors  nf  tin'  Mat- 
it'niii'  Bmik  of  ('niKiilit  v.  lircriirr- 
iunundiif  .\'i  v:  linniairirl..  •/'.(.',  v.        1 

Ap'ieal i.  252 

.^V*'  BaNKHI   IT(   V    AM)   InsoI.N  - 

r.Ncv,  2. 

Revenues  arisinu  from         .      iv.   241 

>'(•'■  Lanm»s. 

Prince    Edward    Island.— 
Statutes. 

.S'l'''  .S-]'ATrTi;s. 

Procedure.—'  ivil .     .     .     ii.  402 

•U'cPlloiT.llTV  AMiClVir,  ilionTs 

Crinnnal   m    2U1,  ;riS,    ill,   iV-YJ. 
(i5.'>  ;    iv.  07^. 

><-r  CitiMiNAi,  Law,  :].  .').  (;,  8, 
IP,   J  2 

Prohibitory  Ijiqiior  Law.— 
power  to  enact  or  rejieid.    .      .    ii.      12 

280,  :W2,  ;58-:,  ;58r>  ;  iii.  31S;  iv. 

SO.") ;  V.  2'.)5. 

/SlV  I.VT0.\I<'ATIN<;    Ll'^XdUS,  2,   M, 

0,  9,  11. 

Tempkuaxck  Act  ok  i.MM,  •?,  5. 

Property  and  Civil  Rights. 
— An  Act  of  the  Legislature  of 
Quebecauthori/.ingthe  Lieutenant- 
Governor  to  revoke  the  right  of 
certain  nnniiciji.alities  to  exact  tolls 
on  a  toll  bridge,  for  default  in 
making  repairs,  and  to  transfer 
the  pro[)ertv  to  others,  was  held 
valid,  as  the  matter  related  to 
property  and  civil  rights  and  was 
of  a  merely  local  nature. — ^Tiini- 
cipriJit]!  of  (lor'tnul  v.  Miuiici- 
palitii  <if  Mclboiirne  und  Bromptnn 
Gore'.~\).  B.,  Quebec     .      .       ii.  241 
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VXC.F.. 

2.  Cjiuere,  whether  the  Domin- 
ion Act.  :i2-33  Vict.  c.  29,  s.  J;U. 
reLitiii!^  to  co.sts  in  iictions  agiviiist 
Ju.stices.  is  not  ultr.ii  vires  of  the 
Federal  Parliament  as  relating  to 
priK-ednre  in  a  civil  matter.  — 
Tfliittier  v.  DIblfP — Su])reme  Ct., 
N.  B ii.  41»2 

n.  The  jnri.siliction  of  tlie  Pro- 
vincial Legislatures  over  "])ro- 
perty  and  civil  rii^hts "  does  not 
preclude  the  Parliament  of  Canada 
froui  1,'iviny  to  an  informer  tlu* 
right  to  recover,  by  a  civil  action,  a 
j)en.i!ty  imjiosed  as  a  punishment 
for  1>ril)ery  at  an  election.  The 
Dominion  Flections  Act,  1874.  hy 
sect.  KH).  }>roviilvs  tliat  all  ])enal- 
ties  and  forfcitiu'es  (other  than 
fines  in  Ciises  i>f  misdeuieanour)  im- 
posed by  the  \ct.  shall  l)e  recover- 
able, with  full  C'lsts  of  suit,  by  any 
person  who  will  sue  for  the  same, 
by  .•'.ctii>n  of  debt  or  information, 
in  any  of  Her  ]Majesty's  Courts  in 
the  Province  in  which  the  cause 
of  action  arose,  having  comjietent 
jurisdiction  :  If  till  that  this  enact- 
ment was  valid. — Doiile  v.  Hell. — 
C.A..    Out.     ..."...     iii. 

4.  Where  land  then  forming  ])art 
of  the  Ordnance  lands  of  the  old 
Province  of  Canada  had  been 
granted  to  tlie  corjioration  of  the 
city  of  Tonmto  in  tlie  year  18.58, 
it  was  held  tliat  after  the  passing 
of  the  Ih-itish  North  America  Act 
the  ])ower  to  v;u'y  tlie  trusts  con- 
tained in  the  grant  was  vested  in 
the  Legislature  of  the  Province 
and  not  in  the  Parliament  of  the 
Doniinion.  i?«'yni((/(,  v.  C/7</  of 
Torc»)./o.— Ch.  D..  (hit.     .     .  '  iv. 
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Bankrujjtcy  and  Insolvency,     i. 

See     P>A\K1U"1'T<  V      AMI        Ix- 
SOLVEXfY,    2. 

Exclusive  Rights  of  Fishing,  ii. 

See  Fisheries. 

Regulation   of  Trade  and  Com- 
merce       i. 


(i5 


265 
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See  Tkaue  and  Com.mekck,  1 

Transfer  of  Warehouse  Receipts. 

i.  «28;  v.  244 
Sf'    BiM.s    OK     Lai>i.\<;    and 
Waiiehoisk  RErKii'Ts,  2, ;». 

Provincial  Courts  —  i'mrvr 

to  ini])(isi  ihitiis  on.]  The  larliii- 
ment  of  the  iJominion  i>f  Canada 
has  power  to  impose  new  duties 
upon  existing  Provincial  '  ourt.s. 
and  to  give  them  jiowersns  to  mat- 
ters coming  within  the  elassi-s  of 
sul)jects  over  which  the  Dominion 
Parliament  1ms  jurisdiction,  conse- 
(piently  the  Doun'nion  Controvert- 
ed Flections  Act  of  1S74 'Canadian 
Stat.  .'!7  Vic't.  c.  1(»).  which  cnfers 
upon  the  ProvincialCourts  juri.^dic- 
tion  with  respect  to  election.s  to 
the  Dominion  House  of  Commons, 
is  valid.  Special  leave  refused  to 
appeal  from  two  concurrent  judg- 
ments of  the  Courts  in  Canada, 
aiiirming  the  competency  and  v.i- 
lidity  of  the  said  Act  of'  1874  ;  it 
ajipearing  to  the  Juilicial  Conmiit- 
tee  of  the  Privy  Council  that  there 
was  no  substantial  ipiestion  reipiir- 
ing  to  In-  determined,  none  of  their 
Lordships  having  any  doulit  ..f 
the  soundness  of  tlie  ;udif!iients, 
thougli  several  judges  of  the  tirst 
instance  has  held  the  Act  to  be  in- 
valid.—  Fdlin  V.  Liiii'i'ois. — P.C.  i 


Precedence  in i. 

See  Qiekn's  Coinski.. 

Provincial  Lecfislatures.— 

Bvthe  "^tatutesof  tlie  <^>UebecLegis- 
hi'ture,  :U  Vict.  c.  'M>,  and  3i  Vict. 
c.  29.  Fire  Conniiissioners  or  Jlar- 
shals  were  appointed,  with  power 
to  investigate  tlie  origin  of  any 
tires  occiu'ring  in  the  cities  of  <^)ue- 
l)ec  and  ^Montreal  ;  to  compel  the 
attend;! nee  of  witnes.ses,  and  ex- 
amine them  on  oath  ;  and  to  coui- 
mit  to  ])rison  any  witnesses  refus- 
ing to  answer  without  just  cause: 
H(I(K  that  these  Statutes  were 
within  the  competency  ot  the  Pro- 
vincial  Leuislatuie.       On    petition 
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by  the  Att()nioy-(iencriil  <if  tlio 
Proviiict.'  of  QiK'ht'C,  spucifil  Ickvo 
Uiis  <,'i'aiito(l  to  apitcal  from  a  jinli;- 
iiieiit.  (»f  thu  (^hicun's  lU'iicli,  (^wv- 
hec,  on  a  ease  ivsi-iwd  in  a  trial 
for  felony. —  •  /(<■  (Juifn  v.  Cixitf.  r- 
P.C i.  57 

2.  A  Provincial  r^'i^islatin'o  of 
Canada  has  no  power  to  jiass  an 
Act  transferring  to  a  new  comiiany, 
or  <ithur\vise,  a  federal  railway, 
with  its  at)])urtenances,  ])roperty, 
ri<;hts  and  powers,  or  to  dissolve  a 
federal  conijiany,  or  to  snlistitiito 
for  it  a  company  to  he  governed 
hy,  and  suhject  to  ju'ovincial  legis- 
lation.—  BotirnoiuY.  L(i  ('oWjxliliiir 
till  C}n'ii\\n  (Ic  F>  )•  til'  Monifiiif, 
Ottawa  et  OccHienhiK-V.C.     .     i    233 

3.  The  first  step  to  bo  taken 
with  a  view  to  test  the  validity  of 
an  Act  of  a  Provincial  Legislature 
under  the  P».  N.  A  Act  is  to  con- 
sider whether  the  siihject-matter 
<if  the  Act  falls  within  any  of  the 
classes  of  subjects  enumerated  in 
section  !-'2,  whicli  st  ites  tlie  legis- 
lative powers  of  the  Provincial 
Legislatures.  If  it  does  not  come 
within  any  of  such  classes,  the 
Provincial  Act  is  of  no  validity. 
If  it  does,  these  fiu'ther  (piesiions 
may  arise,  viz  ,  whether  the  sub- 
ject of  tlie  Act  does  not  also  fall 
within  one  of  t!ie  enumerated 
classes  of  sidijects  in  sect  t)l, 
■which  states  the  legislative  })owers 
of  the  Dominion  I'arliament,  and 
whether  the  ]iower  of  tlie  Provin- 
cial Legislature  is  or  is  not  there- 
by overborne.  — Ihth'ir  v.  Tcnipor- 
alities  Board.— V  C i    351 

4.  A  testator  had  devised  the 
residue  of  his  estate  in  trust  for 
such  of  his  children  as  should  be 
living  at  the  decease  of  his  widow, 
and  for  the  children  of  any  of 
them  who  should  then  be  dead. 
Before  the  widow's  death,  and 
on  her  application  and  that  of 
the  testator's  children  (all  of  whom 


PAGE. 

were  living),  the  I'rovincial  Legis- 
lature of  Ontario  passed  an  Act 
CM  Vict.  c.  \m  for  dividing  the 
jiroi)erty  among  the  testator's  chil- 
dren forthwith  :  lliiil.  that  such 
an  Act  was  within  the  com- 
])ctence  of  the  TVovincial  Legisla- 
tme  :  b\it  the  Court  held  further 
(Drajier.  C,,)  ,  and  Spragge,  C, 
dissenting)  that  the  testator's 
grandchildren,  not  having  been 
expressly  named  in  the  Act.  and 
there  being  no  exjiress  anil  explicit 
enactment  sjiecitically  referring  to 
and  barring  their  rights,  their  in- 
terests remained  iniaU'ected  by  the 
\ct~]:i  (u'oillitu'.     C.A,  Oiit.  i.   560 

5.  Provincial  Legislatures  are 
not  restricted  to  legislation  re- 
specting property  such  as  bonds 
held  in  the  I'rovince,  and  where 
debts  and  other  obligations  are 
authoiized  to  be  contracted  under 
a  local  Act,  passed  in  relation 
to  a  matter  within  the  power  of 
a  Local  Legislatuie.  such  dt'bts 
may  be  dealt  with  by  subse- 
setjUeiit  Acts  of  tlie  same  Legisla- 
ture, notwithstanding  that  by  a 
fiction  of  law  rhey  may  be  domi- 
ciled out  of  the  Province  — Jn)ti  -i 
V.  Canada  Central  Ra ibni u  < o. — 
(,).B.,  Ont i. 

(i.  Piovincial  Legislatures  h;ive, 
as  incident  to  their  ex]iress  pow- 
ers under  the  B.  N.  A.  Act,  the 
right  to  sunnnon  witnesses,  and  to 
pimish  i)ersons  who  disoliey  such 
suunuons,  this  right  l>eing  neces- 
sary to  the  projjcr  exercise  of 
their  powers  of  legislation,  and  the 
control  assigned  to  them  in  respect 
to  the  administration  of  ])ublic 
ati'airs.  The  provisions  of  the  Act 
of  the  Quebec  Legislature,  ^5 
Vict.  c.  5,  regidating  this  right 
are  valid.  Ramsay,  J.,  dissenting. 
—  E.c  j..artc  Danscreau. — Q.  IJ., 
Quebec    , ii. 

7.  A  Provincial  Legislature  has 
authority  to  determine  the  age  or 
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-Q.  a, 

.     .  ii.    165 
turo  lias 


HA<iK 
other  <iualitications  which  siiali  l>o 
ro(|iiirod  on  tho  jiart  of  persons 
resident  in  tho  I'rovinco  to  entitle 
them  to  manage  their  own  all'airs, 
or  to  exercise  certain  profes.^ioiiN 
or  Itraiiches  of  Imsinoss  attended 
with  danger  or  risk  to  tho  public. 
If  laws  oil  those  subjects  incident- 
ally art'oct  trade  and  commerce,  this 
incidental  power  must  be  doom- 
ed to  l)o  included  in  the  right  to 
deal  with  those  matters  which  are 
specially  placed  under  ]>rovincial 
ccmtrol.  Tho  (Juolioc  Pharmacy 
Act  of  1875,  so  far  as  it  roiiuires 
certain  <|ualitications  on  the  part 
of  ])ersoiis  exercising  tlio  business 
of  selling  drugs  and  motlicinos,  is 
valid.  The  Provincial  Legislatures 
have  tho  right  to  ,ipi)ro])riate  tnns 
to  municipal  or  other  corpora- 
tions.—  B(  itiuif  V.  Plitinnncentiod 
A-iSncidtiliii  of  Qltih((\  —  ().  15., 
Ouol)oc ii. 
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S.  A  Provincial  Louislatuio  is 
entitled  to  legislate  with  a  view  to 
regulate  within  the  Province  the 
sale  of  whatever  may  injuriously 
atioct  tho  livo.s,  hoaltli,  morals,  or 
well-being  of  the  community, 
whether  it  be  intoxicating  li(iuors. 
poisons  or  unwholesome  provi- 
sions, if  such  legislation  is  made 
bona  tide  with  tho  oliject  of  regu- 
lation ;ilone,  even  though  to  a  cer- 
tain extent  trade  and  commerce 
are  atl'ectod  thereby. — A'<'f;ri'  v. 
McFjittiiaii  —  Sujuemef  t  .N.S.  ii. 

9.  The  Nova  Scotia  House  of 
Assembly  has  statutory  power  to 
adiudicato  th.it  wilful  di.sobt_dionce 
ro  its  ordt'r  to  attend  in  reference 
to  a  libel  rollecting  on  its  mem- 
bers is  a  breach  of  privilege  and 
contempt,  ami  to  i)unish  that 
breach  by  imprisonment,  la  an 
action  for  assault  and  imprison- 
ment against  mend)ers  of  the  As- 
sembly who  had  voted  for  tho 
plaint  ill's  imprisonment  :  /'<'/i/, 
that  the  sections  of  the  local  Re- 
vised   Statutes,    5th   series,  c.   3, 
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I'.\«1E. 

which  creati-  tho  jurisdiction  of 
tho  Hou.so  and  indemnify  its  uioiii- 
bors  against  lo^jal  proceeding.-^  in 
respect  of  their  votes  therein,  are 
11  complete  answer  to  an  attempt 
to  enforce  civil  liability  for  acts 
d«ino  ami  words  spoken  in  the 
Housi'.  Those  sections,  except  so 
far  as  thov  may  be  deemed  to  con- 
for  any  criminal  jurisdiction, 
otherwise  than  as  incident  to  tho 
proti'ction  of  membi.'rs,  are  intm 
vires  of  the  Local  Legislature,  as 
relating  to  tho  constitution  >>f  the 
Province  within  the  meaning  of 
section  92  of  the  British  North 
.\nierica  -Act,  1867,  <  r  under  the 
.luthoritv  of  .section  5  of  the  Col- 
onial Laws  Yaliility  Act  ;28  iV  29 
Vict.  c.  ♦i3).  which  was  roco^nistd 
by  the  Act  of  ]8);7,  section  88  - 
Barti'iiv.  TiniU.r.  (11  App.Cas  197) 
(listinguisliod. — Fiel.'liini  v.  Thn- 
,„.>s.--l\C V.   398 

Public  Injury.  IV. ]terot*icor 
to  complain  of. 

See  Attorn kv-Oenf.R-vl. 

Public    Harbour. — Turisdic- 
tion  and  ow  ner>Iiip  .      .      .      .     ii.   147 
Ho-  Hakboirs. 

Punishment.— Fiu"  and  Im- 
pri>'inmeiit. 

S,;'  Fixe  ani>  Impkisonment. 

If.ird  Labour. 

S>r  Il.VKh  LaHOIK. 

Quebec. — Powir    of    Legi'-l.i- 
tnre  to   repeal  or   modify   law.>  of 
Province  of  Canada   .      .      .      .     i.   .'>51 
Ni  Lf.oisi.atikesok  Oxtakio 

.AND  <^>rEI!Er. 

Privileges  of  Legislature     .     ii.    lO.") 
Sef       PitoviNCHi,       Lei;I>L\- 

Tl'KKS,   6. 

Statutes. 
iSVc  Statutes. 

Qu<^en's  Counsel.  — .4/»/m/i*«.'- 
ment  '»/.]  A  Provincial  Lou'i.sl.i- 
turo  has  n«'  j)oworto  authori/e  the 
Lieutenant-Governor  to  appoint 
Quo.n's    Counsel,    or   to  ynint  to 
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r.\i;K. 
any  imniilu'r  «>f  flu!  Bar  a  |iatriit: 
<if  [iifcciU'iicf  in  tlu!  Quints  n!  iluj 
I'ruviiicc.       (Iliiiiy.     TaHolicuau 

HlUl  (  rWyUlll.',   .1.1.)       'I'lu!     llUt'St'.tll 

iirnstMiiiiiii  iiipcal  l)y<^>iUH')rs('i>iiii- 
st'l  a|>|M>iiitc(l  !iy  tii>'  fiiriil'  iiaiit- 
(iovt't'uoi' uiuIlt  Afts  of  tho  I'r<i- 
vincial  Tii!;j;islatiiiv,  tho  vospinulent 
ht'iiiL,'  a  '^'uffii's  Cniiiisc'l  a|i|)(iiiittMl 
l)y  ilio  («MV(.'niiH'-(  ii'in'i'al :  and 
Strong,  F<iuniiL!r  anil  'rasclicrc.-iii, 
iI.J.,  wi-'vo  of  opinion  that  tlio  Pro- 
vincial .\cts  niiilir  wliifli  tho 
appcl  ants  wero  appointcil  ut-rt! 
Hot  intcndcMl  to  atl'uct  tiu;  prucod- 
encu  of  (Jnuen's  CounsL'l  .appointed 
by  tliu  ( iovevnor  (iuni'ral  ;  and  it 
WHS  tlierofori'  jicld.  I\'r  Strony 
find  Foni'nitT,  .1.1.  :  -That  as  tliis 
(.'oint  ou;j;lit  mnor,  i.'X(.'i'])t  in  cases 
wlu'ii  sucli  adjuiUcation  is  indis- 
l)cusal)k!  to  tho  decision  of  a  cause, 
to  [)iS)nonncc  upon  the  consti- 
tutional jMiwur  of  a  L(\!.;iKlatuvt' 
to  jiass  a  statute,  tJiere  was  no 
necessity  in  tliis  case  for  tlieiii  to 
exjuvss  an  opinion  upon  tlie  valid- 
ity of  tlie  Acts  in  (|aestion.  Lciuiir 
V.  liifrh'ip. — Supreme  Ct.,  ('an.    i.  488 

Rail'A'ayS.  —  Where  it  is  nec;.'s- 
s  iry  for  a  IVovini ml  railway  in 
Ontario  to  cross  a  Doiiiinion  rail- 
way, the  coiiiiKiny  desiring  to  effect 
such  ci'ossing  nnist  j^roeure  the 
anproxal  of  tlie  ("oiiniiissioner  of 
Public  Works  foi'  Ontario,  as  well 
as  till!  ajiproval  of  tlie  Pailway 
Conunittee  of  the  Privy  <  ouncil 
of  the  Dominion  :  ami  the  rjiilway 
companies  cannot  liy  agreement 
waive  this  jirovision. — ('iriHt  I'o.l- 
ley  li'i.  (.''I.  V.  (rreitt  Western.  It\i. 
Co.*-'  Chy  ,  Ont 'i.  822 

2.  The  Province  of  Ontai'io 
passed  an  Act  to  make  [irovisioii 
for  the  safety  of  r.iilway  employees 
.md  the  ]iul)lic.  sucli  jirovision 
having  reference  to  the  construc- 
tion anil  maintenance  of  r;ulway 
j-rogs,   etc.     Per    Spragge,     C.  -J., 


TAOE. 

H  Provincial  Legislature  has  no 
[lower  to  pass  su<:h  a  'aw  with 
refei'ence  to  h  Dominion  railway 
Hitnate  loeally  wiihintln'  I'rovince. 
Tile  other  .Judges  of  tlie  Court  of 
.\ppeal  expressed  im  opiiiion  upon 
the  point,  lieing  of  opininii  that 
tht!  Act  v.iis  not  intendi'd  to  .apply 
to  T)omiiiion  r  iil',\;i\s,  and  foi'  tliat 
reason  did  not  apply  to  the  I'oiiiin- 
ioii  railway  comjiany  in  ipU'stion. 
-MdiiHititiHi  \\  (irmiil  Tiiiiil:  l!''i'- 
iriiij.—V.  A.,  Out.       .       .     .     iii.  289 

;».  The  Ontario  Legisl.'.ir.re  liy 
Ilev.  Stat.  1HS7.  e.  Ml,  gixesto 
workmen  iiijund  in  the  course  of 
thi'ir employment,  the  light.  uiMU'r 
certain  conditions,  to  recover  com- 
pensation therefor  from  their  em- 
ployers :  lldil,  that  this  eiiact- 
mi'iit  was  valid  .and  .applied  to  the 
defi'iidaiit  compjiny  as  well  as 
other  railways  under  the  legisla- 
tive control  of  the  Domini<in  Par- 
li.ament.  —  Cn  ndit  Shiitliffii  Ixji. 
Co.  V.  ,7r((.'/,'.sr;/(.—  .Snjireme  Ct.  C;u\. 

iv.  4.'>1 

4.  The  Dominion  i'ailiameiit 
having  by  ti  general  railway  Act, 
apjilieable  to  all  railway  companies 
over  whicli  the  Parliament  had 
jurisiiictioii.  limiti'd  to  six  moiitlis 
the  time  for  bi'inging  .actions 
against  railw.ay  companies  for  any 
injury  caused  by  reas, m  of  the  r.ail- 
way  :  lliiil,  by  liagarty,  C.J.,  .and 
Osier,  .I.A.,  .illirming  the  Judg- 
ment of  Street,  .3.  (Burton  and 
i\Iaclennari,  .IJ.A..  dissenting), 
that  this  enactment  w.as  v.alid. — 
J\frArfliiir\.  N(>ifl,ii  ii.  and  J'uclfie 
Juiictiim  Ii\i.  <  ti. — C.A..  Ont.    iv. 
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Kxtcndiug  bevond  Province,     i 

>S»r  Taxation,  1. 
Jurisdiction  respectiiv.;      i.   23.S,  397 

See  DOIIINION   T\VKI.TAMKNT,   1. 

I*KOVINe  lA  L    LfirasLA- 
TCHES.  2. 


'.Set-  R.  s.  ().  1887,  c.  170,  st-cr.  9,  Hub».  17. 
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.      .      .     iv.   451 
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I'AliK. 

Nuisanci-  ca'.i.<id  l>y    .     .     .     i.   Hi;{ 

^'m    ATTOK.NKV-fiK.NKHAlM   1. 

Provincial  onnu'cting  willi  l'«ir- 

f  ign  milwav ii.  -l>''' 

^'(T  Local  Wohk.-<,  1. 

RegistrnMoii.       Rc;j;lHtratiiin 
(if  iiivdioal  jiiML'tiii  iiitT  .     .     .     i.  7<'>1 
;  .-■  Mi;i'!''Ai<  I'UMTiTioNKi;. 

Rivera.-  •Iinisdii'ticii.    ii.L'iU,  542 
iii.  •J4:{;  iv.  '.V2i'> 
St'f     NaVIiIATION     AM)     SHtr- 

j'lNti.  2.  4.  5.  (i. 

Flegiilatiou  "f  (ishorii's    .     .     ii.     ♦•5 
.S(    Fi^iiKiar.s. 

Separate  Schn.jls. 

>'i'<Dk  NOMINATION  A  1,-^1  IKK  U.S. 

ShippiiiiT- 

>'. .  Xavi.i  \rr.iN  andSuiim-ixc, 

Shop,  ^Miloon.  Tavern, 
Auctionoor  and  Other  Licen- 
ses. 

Sfi  T-i('KN<i:s. 

Smallware. —  Uei;nlat-i(in    ni 

vundiirs  nf i.   7i><i 

.S..;  MrMciivu,  Instititions. 

Sovereign.  Hipn'sfiit'itirci 
,.f.]_-The  iiannliovs  of  tlic  Execu- 
tive Council  of  a  Provinct',  under 
the  B.  N.  A.  Act,  reprosent  the 
Sovereii^n.  and  cannot  lie  sued  in 
tliu  civil  courts  of  the  Province  for 
acts  ])erforn)ed  by  them  in  the  dis- 
cliargoof  their  otHcial  duty.— 3/'o^ 
soil  V.  Chai'lcati. — Sujiorior  ("t., 
(Jaehcc iii-   -"^'^'^ 

Ftarnp  Duty.---I'o\v'cr  to  im- 

,.ose i.  117;  iii.   11»<> 

Ser  Taxatmn,  2.  4. 


Statutes- 

Impni'il.— 22  (!eo.  R,  c.  75. 

.sVc  COI'NTV  CorUT  .h'DfiK. 


i.  789 
i.  57(i 
i.  7«51 


5  Sc  G  Vict.  c.  45 

iSi''  CorVKRMIT. 

31  Vict.  c.  20. 

>Ve  MePICAL  PRAf'TITIONER. 

33  &  34  Vict.  c.  52.  ii.  315 

Sec  EXTKADITION. 


I' AUK. 
41  I'i  4.".  Vht.  c.  5.H.    ii,    3'.HJ 

Sir      ^llLITAKV        AM'       NaVAI. 

Skkvici;. 

<',i,i/iilH'  \^\}]d  Province  of) 

Con.  Stat.  {'..  c.  i:t.   i.    7^9 
See  CorNTY  C(Kirr  .Inxii  . 

Con.  Stat.  r.C.  c  14.  i.   789 
See  t'or.NTV  Cotirr  .IiixiE. 

22  V.  0.  t.C.     '  i.  351 

Sr,      LK(;InI  ATI  K'.s      OK      ('N- 

TAiao  AND  <jri;i!i;c. 

27  .f  2k  Vict.  c.  18.   ii.  24(5 
.^>82,   r.S.->,    (IOC,  (Uf.. 
r.78;     iii.     348;     v. 
2'.15. 
Sf.e  Ti.Mi'  i;  vv< T.  A(T  cv  lpi(i4. 

I.NTOXK  ATIXi        Llt.HO!!.S. 

11. 

2i^  Vict.  c.  20.  i.  HIO 

>Vt   .Il-.sTIcrs  olTHIvPl'At'V.  ]. 

Ddminioii.—  ol  Vict.  c.  S.    i\'.  288 
Sec  Ivrr.r.iAi.  Colht. 

'M   Vict.  c.  ]7.  V.   45« 

>V.    P.ANKf.rrrrv  am>  I.nsdl- 
VKSCV.  2(». 

3;  Vict.  c.  n8.  i.  780 

See  CoiNTV  CoCKT  .IllXiK. 

31  Vict.  c.  48.  iv.  «)39 

See    BANKKirrfV    ASn    iNSOl.- 
VKXCV.  IH. 

31  Vict.  c.  (iO.  ii.     ♦)5 

Si  I    FrsJl!  KIKS. 

31  Vict.  c.  7t">.  ii.  ;'30 

iii.  315 

S<.    EVM'KMK. 

32  &  3:5  Vict.  c.  U;.    i.  6=5 

ii.  412 

S,''    HaNKKI  I'iCY  AND     In.SOL- 
VEN(  V,  3,   (i. 

32  &  33  Vict.  c.  29. 

ii.  402.  G44 

.S'..        T*KOI'EKTV      AMI        CiVIL 

Pk.iits,  2. 

Chimin  AT.  Law.  0. 

32  &  3.3  Tict.  c.  31. 

ii.  (''/)2  :  iii.  405 
Sec   Ckimixat.  Law,  8.  11. 
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:y.',  Vict.  c. ;;. 


\.    .^ 


1,   ISC) 


mil': 


\ 


&«.' Dknom  I.N  ATioNAL  Schools, 

:i,  4. 

;{;!  Vict.  c.  40.  V.  45H 

See    nAXKuriTcY  and  Insol- 
vency, 20. 

;;4  Vi(;t.  c.  5.  i.  828 

.SV(;  liiLLs  OK  Ijakino,  2. 

;>4  \'i(.l.  C-.  0.  iv.  o;59 

A'.'    Rankui'I'Ti'V  and  Insol- 
vency, 18. 

;}4  &  .•!.")  Vict.  v.  28.  iv.   1 
Sec  LuwisLATiVK  Power,  2. 

o'^  Vict.  c.  2(5.  iii.  .'Ul 

iv.  <J18 
(SVe  Patknt  ok  [nvention. 

.■>()  N'ict.  c.  54.  ii.   oTS 

-Sec    NavI(;a   ion      ami    Siiii'- 
riNc,  .'{. 

;;7  Vict.  c.  it.  iii.  2'J7 

See       Puol'Kl'.TY      AN  II       Cx\IL 
liKiHT.s,   'A. 

37  Vict.  c.  10.  i.  158 

See  Provincial  Covhts. 

■AT  Vict.  c.    K;.  i.  397 

iSecDdMiNi'iN '  uakunmknt,  1. 

:}7  A^ict.  c    100.  ii.  27o 

iii.    118 

.bVf  Co.Ml'ANIKS.   1,    2. 

.•{8  Vict.  c.  16.  iii.  200 

See    TJ.^XKI'.lTTCV    AMI    Insol- 
VEN(  V,    11. 

:!S  Vict.  c.  ss.  i.  .•)7r> 

See  Coi'VHKJHT. 

10  Vict.  c.  21.  i.  657 

See  Mauiti.me  Coikt. 

40  Vict.  c.  41.  i.  252 

See    i'.ANKiti  rixY  ani>  Insol- 

VKNi  V.  2. 

40  Vict.  c.  45.  i.  822 
See  Railways,  1. 

41  Vict.  c.  10.  ii.   12 
Set  Intoxicatixu  LigioKs,  2. 

42  Vict.  c.  48.  ii.  237 
See  BAXKiarnv  and  In>ol- 

VENCY,  4. 
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4:J  Vict.c.  25.  iv.        1 

See     LE<iISLATIVK     I'OWEK,     2. 

4;$  Vict.  c.  07.  ii.   257 

See  Local  \VoKK.>  am»  Uxdkk- 

TAKINOS,    2. 

45  Vict.  c.  lis.  IV.   701 

See  Mortmain. 

49  Vict.  c.  120  V.   244 

See    Bills    ok    L^iunc    a.nii 
Wakeihh  sE  Receii'Ts,  .'5. 

R.  S.  ('.  c.  129.         iv.   459 

Se(     BaXKHII'TCY    ami    iNSdL- 
VENCY,    15. 

R.  S    0.  c.  H;i.         iv.   005 
^V.  L'uiMiNAL  Law,  I'A. 

()utar!i>.--Al  Vict.  c.   17.  i.   810 

.V"  JlSTICKS  OF  THE  PeA(  K,  1 . 

•Al  Vict.  c.  44.  i.  777 

Sec  Pro  vincia  l  Leoisla'I  c kks, 
5. 

;;2  Vict.  c.  2>.  i.   789 

See  C'oiNTY  CocrtJimioe. 

A2  Vict.  c.  .-52.     i.  (;70,  CSA 
Sec  Liv  ENsK.s.  2. 

iNTO-VICATINii  liU^t  ORS,  '. 

:;j  Vict.  c.  :u>.  i.  .592 

Scf  Taxation,  'A. 

:VA  Vict.   -.  12.  i.   789 

See  CoiNTY    CoiKT  .Tfliil-. 

.'^3  Via.  0.  19.  i.   083 

See  Bills  ok  La  in  no.  1. 

34  Vict.  c.  99.  i.   .500 

See  PR0\  IN  (I  A  L  Lei  .  IS  L  ATI  i;  ES. 

4. 

3<i  Vict.  c.    10.  i.   709 

Sec  CitniiNAL  Law.  1. 

;17  \  iot.  c.  .32.  i.  414 

ii.   fiOt;,  (-lij 
See  Licenses,  1. 

Tempi:ranceA<  TOK1K04. 
3. 

38  Vict.  c.   75.  i.   .351 

See  Leoislatcres  OK  (  )ntario 

AN  1 1    <^)  I  El! EC. 

.".9  Vict.  c.  21.  i.    Cfia 

See  Thaiie  axu  Commerce.  1. 
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39  Vict.  c.  26.  ii.  678 

See  Tempkkanx'e  A  vt  or  1864, 
4. 

39  Vict.  c.  62.  iv.  649 
See     rnoi'KKTY      AND    Civil 

Kkuits,  4. 

40  Vict.  c.  18.    ii.  006,  616 
.!<ee  T^MI'ERA^•CE  Act  of  1864, 

3. 

41  Vict.  c.  4.  ii.  6S4 
/See.lc.sTK'Ks  OK  the  Peace,  3. 

44  \  ict.  c.  22.  iii.  289 

Sec  Kau.ways.  2. 

48  Vict.  0.    17.       iv.  690 
See  Jcstueh  of  the  Peace,  5. 

51  Vict.  c.  0.  V.  617 

See  PAHliONI.N(i  I'OWEtl. 

53  Vict.  c.  oG.  v.  295 

See    Intoxicating     Liqloks, 
11. 

R.S.O.,  1877,  c   42.  ii.  005 
iii.  319 
See  .Tri>(iKs,  2,  3. 

R.vS.O.,  1877,  c.  72.  iv.  6.30 
See  .IrsTicEsoK  the  Peace, 4. 

R.s.o.,  1877,  c.  105.  i.  822 
See  IPAILWAYS,  1. 

R.S.O  ,  1877,  c.  1T4.  i.  766 
See  MuNicii'Ai,  Institittons. 

R.S.O,  1877,  c.  181.  i.  742 
iii.  144;  iv.  683 
See  Criminal  Law,  2. 
Delkcation,  1. 
Intoxicatin(>     Liqcoks, 
10. 

R.S.O.,  1877,  c.  206.  i.  816 
.sVcDenominathinalSchools, 
1. 

R.S.O.,  1887,  c.  42.  iv.  439 
See  Appeal,  2. 

R.S.O.,  1887,  c.  124.  v.  266 
See  Bankrcptcy  and   Insol- 
vency, 19. 

R.S.O.,  1887.  c.  141.  iv.  461 
See  Railways,  3. 
43 


Qitehec- 
Sce 


See 


6S1 

page. 
-31  Vict.  c.  25.  ii.  228 

Navioation     and    Ship- 
ping, 1. 

31  Vict.  c.  32.  i.     57 
Provincial      Leoibla- 

TL'KES,    1. 

32  Vict.  c.  15.  ii.  241 
Sec     Property     and     Civil 

Rights,  1. 

32  Vict.  c.  29.  i.  57 

See      Provincial      LEr:sLA- 
TCRE.s,  1. 

32  Vict.  c.  70.  ii.  320 
See  Fine  and  Imprisonment. 

33  Vict.  c.  [>.  ii.   106 
See     Provincial       Legisla- 

ture.s,  6. 

33  Vict.  c.  58.  i.     03 

.S'ec  Bankriptcy  and  In.sol- 

VENCY,   1. 

.34  Vict.  c.  2.     ii.  201,  297 
308,  343 
^V  Criminal  Law,  3,  4,  5. 
Bankriptcy  anii  In.sol- 
VEN!  v,  5. 

.34  Vict.  c.  62.  ii.  250 

S«e      Provincial      Legisla- 
tures, 7- 

.37  Vict.  c.  61.  ii.  3.35,  340 
iii.  367 
iv.  442 
Trade  and  Commerce,  2. 

NriSAN<ES. 

Markets. 

37  Vict.  c.  07.  ii.  361 
Interest,  2. 

38  Vict   c.  8.  ii.     I 
Prerogative  of  Crown, 


See 

>-    See 
See 

See 
See 

See 


2. 

38  Vict.  c.  12.  ii.  346 

Dominion  Officer. 

38  Vict.  c.  62.  i.  351 

Legislati  re.sofO>tario 

and    (,JrEBEC. 

38  Vict.  c.  64.  i.  351 

Legislatures  OF  Ontario 
AND  Quebec. 
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PAGE. 

?.8  Vict.  c.  74.           ii.  368 
See  Intoxicating  Liquors,  4. 

38  Vict.  c.  76.             ii. 
iv. 
See  Intoxicating  Liquor.s,  3, 
9. 

280 
306 

39  Vict.  c.  2.              i. 
See      Provincial      Legi.sla- 

TURKS,   2. 

233 

39  Vict.  c.  7.               i. 
See  Taxation,  2. 

117 

39  Vict.  c.  52.           iv. 
See    Navigation  and     Ship- 
ping, 7. 

370 

41  Vict.  c.  3.       ii.  311, 
iv. 
See  Criminal  Law,  0. 

Intoxicating  Liquor.s.  5. 

LiCENSE.S,    6. 

392 
334 

41  Vict  c.  27.             ii. 
See  Interest,  1. 

352 

42  it  43  Vict.  c.  4.    iii. 
See  Intoxicating  Liquor.s,  8. 

230 

43  &  44  Vict.  c.  9.   iii. 
See  Taxation,  4. 

190 

4:]  &  44  Vict.  c.  62.  iv. 
See   Navigation   and    Ship- 
ping, 6. 

326 

45  Vict.  c.  22.             iv 
See  Taxation,  6. 

.     7 

Norn  Scotia.— S7  Vict.  c.  20.       i. 
.See  Queen's  Counsel. 

488 

37  Vict.  c.  21.             i. 
See  Queen's  Counsel. 

488 

37  Vict.  c.  104.         iii. 
See  Ban:  tupTCY  and  Lnsol- 

VEKCY,  12,  14. 

368 

387 

41  Vict.  c.  8.              ii. 
See  Debtor. 

416 

Rev.  Stfit.  (4th  series) 
c.  75.  ii.  400 

See  Intoxicating  Liquors,  6. 

Rev.  Stat.  (5th  series) 
c.  3.  V.  .398 

See  Provincial  Legislatures, 
9. 


95 
421 

487 

4.39 

ii.  489 
95 
499 


1. 
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Rev.  Strtt.  (5th  series) 
c.  80.  iiv   374 

See  Bankruptcy  and  Insol- 
vency, 13. 

Netc  BniHsu-ick. — .30  Vict.  c.  54.    i. 
See  Taxation,  1. 

.31  Vict.  c.  ICt.  ii. 

See  Bankruptcy  and  In.sol- 
vencv,  7. 

31  Vict.  c.  29.  ii. 

See  Bankriptcy  and  Insol- 
vency, 8. 

.32  Vict.  c.  54.  ii. 

S>'€  Local  Works  and  Lender- 
takings,  1. 

3.3  Vict.  c.  23. 
See  Licenses,  4. 

33  Vict.  c.  47. 
See  Taxation,  1. 

.34  Vict.  c.  H. 
iSee  Intoxicating  Liquors,  7. 

;U  Vict.  c.  21.  ii.  445 

See  Denominational  Scho  )Ls, 
2_ 

35  Vict.  c.  44.  ii.  542 

See    Navicatiox    and    Ship- 
I'lNi;,  4. 

.30  Vict.  c.  10.  ii.  499 

See  Intoxicating  Liquor.s,  7. 

37  Vict.  c.  7.  ii.  494 

See  Bankrcptcy  and  Insol- 
vency, 9. 

.37  Vict.  c.  107.  ii.  542 

See    Navigation    and   Ship- 
ping, 4. 

.39  Vict.  c.  5.  ii.  ,509 

See  Judges,  1. 

45  Vict.  c.  100.         iii.  243 
Ste   Navigation    and    Ship- 
pi  N(i,  5. 

.50  Vict.  c.  4.  iv.  425 

See  Licenses,  7. 

Con.  Stat.  c.  38.         ii.  527 
See  Criminal  Law,  7.' 

Con.  Stftt.  c.  75.         ii.  662 
See  Bankruptcy  and  In.sol- 
VENCY,  10. 


DIGEST  OF  CASKS. 


683 


11 
;n  In.sol 

421 

ii. 
;i)  Tnscil- 

487 

ii. 

I»  UXUKR- 

4m 

ii. 

489 

i. 

95 

ii. 
QroR.x,  7. 

499 

ii. 

SCHO  )LS, 

445 

ii. 

542 

ii. 
iUOR.S,  7. 

499 

ii. 
I)  Tnsol- 

494 

ii. 
D    Ship- 

542 

PAGE. 
Prince  Edu-ard 

Js/a»i</.— 25  Vict.  c.  19.     ii.   147 
See  Harbouks. 

British  Columbia. 

Con.  Stat.  c.  25.         v.  490 
See  Judges,  4. 

Tavern  and  Shop  Licenses. 

— Jurisdiction  respecting. 
See  Licenses. 

Taverns.  —  Regulations  re- 
specting      iii.  144 

See  DELECiATION,  1, 

Taxation.— An  Act  of  the  Pro- 
vincial Legislature  of  New  Bruns- 
wick (33  Vict.  c.  47),  intituled  "An 
Act  to  authorize  the  issuing  of  de- 
bentures on  the  credit  of  the  lower 
District  of  the  Parish  of  St.  Ste- 
phen, in  the  County  of  Charlotte," 
which  empowered  the  majority  of 
the  inhabitants  of  that  parish  to 
raise,  by  local  taxation,  a  subsidy 
designed  to  promote  the  Cf>nstruc- 
tion  of  a  railway  extending  beyond 
the  limits  of  the  Province,  but 
already  authorized  by  statute,  was 
held  to  l)e  within  the  legislative 
capacity  of  the  Legislature.  A  Pro- 
vincial Legislature  can,  under  the 
B.  N.  A.  Act,  sect.  92,  art.  2,  im- 
pose direct  taxation  for  a  local  pur- 
pose i^>on  a  particular  locality 
within  the  Province.  The  Act  in 
question  was  held  to  relate  to  a 
matter  of  "  a  merely  local  or  pri- 
vate nature  in  the  Province," 
which,  by  the  92nd  section  of  the 
B.  N.  A.  Act  is  assigned  to  tiie 
exclusive  competency  of  the  Pro- 
vincial Legislature,  and  not  to  re- 
late to  a  railway  or  any  local  work 
or  undertaking  witliin  the  excepted 
subjects  mentioned  in  art.  10,  sub-  . 
sect,  (a)  of  the  said  section. — 
L' Union  «S<.  Jarqnemle  M(nt.ln<il  v. 
BeUsle,  (L.R.  tiP.C.  31)  approved. 
—Dov  V.  lilach:—P.  C.      .     .     i.     95 

2.  Theclau.sesof  the  Act,  39  Vict, 
c.  7  (passed  by  the  Legislature  of 
Quebec)  which  impose  a  tax  upon 
certain  policies  of  assurance  and 


PAGE. 

certain  receipts  and  renewals,  are 
not  authorized  by  the  B.  N.  A.  Act, 
1867,  sect.  92,  sub  ss.  2,  9.  A 
License  Act  by  which  a  licensee  is 
compelled  neither  to  take  out,  nor 
pay  for  a  license,  but  which  merely 
provides  that  the  price  of  a  license 
shall  consist  of  an  adhesive  stamp, 
to  be  paid  in  respect  of  each  trans- 
action, not  by  the  licensee,  but  by 
the  pers(jn  who  deals  with  him,  is 
virtually  a  Stamj)*  Act  and  not  a 
License  Act.  The  imposition  of  a 
stamp  duty  on  policies,  renewals 
and  receipts  with  provisions  for 
avoiding  the  {xdicy,  ren'^wal  or  re- 
ceipt in  a  Court  of  ^Jiw,  if  the 
stamp  is  not  affixed  is  not  war- 
ranted by  the  terms  of  an  Act  which 
authorizes  the  imposition  of  direct 
taxation.  —  AttoDifij-General  for 
Quebec  v  Queen  Insurance  Co. — 
P.  C i. 


117 


3.  A  Provincial  Legislature  can- 
not impose  a  tax  upon  the  official 
income  of  an  officer  of  the  Domin- 
ion G<n-emment  or  confer  such  a 
power  upon  the  municipalities. — 
Leprohon  v.  Citijof  Ottana. — C.A., 
Ont i. 

4.  Hdd,  that  Quebec  Act  (43  & 
44  Vict.  c.  9)  which  imposed  a  duty 
of  ten  cents  upon  everj'  exhibit 
filed  in  CV>ur't  in  any  action  de- 
pending therein,  is  ultra  vires  of 
the  Provincial  Legislature. — Attor- 
ney-General of  Quebvc  v.  heed.— 
P.'C.     .     .     ■ iii. 

5.  Tlic  Local  Legislature  has  au- 
thority to  enact  a  law  imposing  a 
tax  on  the  Dominion  notes  held  by 
a  V)ank  as  a  jiortion  of  its  cash  re- 
serve under  tlu-  Dominion  Act  re- 
lating to  *'  Banks  and  Banking  " 
(34  Vict.  c.  5,  s.  14).  — H'i7idsor  v. 
Cinnme,ciid  Baiik  of  Wind.viy. — 
Supreme  Ct.,  N.S.      .     .     .        iii. 

«.  Held,  that  Quebec  Act,  46 
Vict.  c.  22,  which  imjMises  certain 
direct  taxes  on  ctrtain  commercial 
corjjorations  cjtrrying  on  business 
in  the  Province  is  intra  vires  of  the 
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Provincial  Legislature.  A  tax  im- 
posed upon  l)anks  wliich  carry  on 
business  witliintho  Province,  vary- 
ing in  amount  with  the  paid-up 
capital  and  with  the  number  of  its 
oftices,  whether  or  not  their  prin- 
cipal place  of  business  is  within  the 
Province,  is  direct  taxation  within 
clause  2  of  sect.  92  of  tlie  B.  N.  A. 
Act,  1HG7,  the  meaning  of  which  is 
not  restricted  in  this  res])ect  by 
either  clause  2,  .'}  or  15  of  sect.  91 . 
Similarly  with  regard  to  insurance 
companies  taxed  in  a  sum  s})ecified 
by  tlie  Act  — Bunk  of  TovDtito  v. 
Lnmbe. — P.  C iv.       7 

Lands  lial)lc  to i.  8.'U 

See  Indian  Lands,  1. 

Proceeds  of  insolvent  est.ito.    ii.   M4.'i 
See  BANKitriTCY  avo  Tvsol- 

VKNCV,  5. 

Taxation  of  ferrymen.    .     .     iv.   .'JrO 
See    Navic.vtion    and   Snir- 

PINO,  7. 

Temperance*  Act  of  1864. 
— Tlu'  B.  N.  A.  Act  in  assigning  to 
th"  Pari iaii lent  of  Canada  the  ex- 
clusive legislative  autiiority  over 
"  the  regulation  of  trade  an<l  com- 
mrrce,"  did  not  thei'eby  ru]>eal  the 
TLMUperanee  .\ctof  18(U,  of  the  late 
Province  (.f  (\anada,  27  2S  Vict.  c. 
IS,  and  did  not  de])rive  municipal 
corporations  of  tlu^  ))ower  therel)y 
given  vo  pvdhibit  tht*  sale  of  intoxi- 
cating liijuors.  —  Noel  v  (\)yjuiva- 
tioiof  the  Covnhi  of  Uirhnwnil. — 
Q.T?..' Quebec.     '.    ".     .     .     .     ii.  24H 

2.  \  P''ovincial  Legislature  can- 
not repeal  or  modifv  tliose  s"clion.s 
of  the  Temper.ince  Act  of  1H(i4  (27. 
28  Yiet.  c.  IS),  which  conferred  on 
IViunicipal  Councils  the  i)ower  to 
pass  liy-laws  for  ])ro!iibiting  the 
sale  of  intoxicating  li(iuorH.  -  Hart 
V.  Cotponttioii  of  the  County  of 
Afi.ssiS(/i/o  . — Circuit  Court,  Q<ie- 
bec ii.  :i82 

Cooey  V.  M\(n{cipaJity  of  Brotne. 
— Circuit  Court,  Quebec.       .       ii.  385 


•aok. 


3.  The  Temperance  Act  of  1864, 
of  the  late  Province  of  Canada, 
j)rohibited  the  sale  of  li(piors  by  re- 
tail wherever  the  Act  was  brought 
into  force  and  jjrovided  si)ecial  j)ro- 
ceedings  and  punishments  for  of- 
fences againsr  the  Act  ;  the  Pro- 
vincial Legislature  of  Ontario  after- 
wards enacted  that  tlie  .sale  of 
liquor  in  sncli  localities  should  also 
be  a  ccmtravention  of  the  Provin- 
cial Acts  for  selling  without  a 
license  ;  these  Acts  ])rovided  other 
puni.slnnents  and  jjroceedings  : 
Held,  :iat  luider  the  Temperanci' 
Act  ,  ,»;  matti.1'  was  oiu;  uf  eriminul 
law  ;  and  that  '(]\v  legislation  of  the 
Provincial  Legislature  was  vdtra 
vires. — lieipno  v.  I'tittU. — Q.B., 
Out.      .      '. ii. 


cm 


Rcniua  y.  /^-^(/.e.  — Q.B.,  Ont.   ii.   (ilf) 

4.  Acts  of  the  Ontario  Legi.sla- 
ture,  provided  that  Local  l>oards 
of  Commissioners,  and  bisj)ector.s 
appointed  l»y  the  Lieutenant-Gov- 
enior.  sliould  jierform  certain 
duties  in  their  respective  localities 
for  the  enforceiiuuit  of  the  statute 
of  the  late  Province  of  Canada, 
called  "Tlie  Temperance  Act  of 
lS(i4  ;"  and  that  a  certain  ])ropor- 
tion  of  the  expen.ses  attending  the 
execution  «»f  these  (bitics  should 
1)0  ])aid  by  the  munici]ialities  con- 
corned.  The  Tempcr.ance  Acl 
provided  for  ])rosecution  by  jiri- 
vate  iiersons.  as  well  as  others,  for 
oflencos  ag.ainsi  the  Act  :  Hvld, 
that  tlie  Ontario  enactuients  were 
within  the  comjieience  of  th«  Leg- 
islature. An  enactment  of  an  ex 
]iost  fiicto  (•liJiiMcter  by  a  Provin- 
cial Legi.slature  is  not  void  on  that 
gnumd. — License  (^ommifsioners  of 
P  inre  Ed'furd  v.  Coyintti  of  Prinni 
Edu-ard.—C\\y.,  Ont.    .'    '.     .     ii.  <)78 

5.  A  Provincial  Legislature  can- 
not re])eal  those  sections  of  the 
Temperance  Act  of  1804,  which 
relate  to  the  prohibition  of  the 
sale  of  intoxicating  lirpiors.— fi'n'f- 
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fith  V.  RioHx.  — Superior  Ct  ,  Que- 
bec         iii. 

Trade    and    Commerce. — 

The  j)(»wer  of  the  Doininion  Par- 
liament for  the  regulation  of  trade 
ami  commerce  includes  fiolitical 
arrangements  in  regard  to  trade, 
and  regulations  of  trade  in  mat- 
ters of  inter  provincial  cf)ncern, 
and  may,  perhaps,  include  general 
regidations  affecting  the  whole  Do- 
minion, hilt  it  does  n"t  comjtre- 
hend  the  jniwer  to  regulate  the 
contracts  f)f  a  particular  Imsiness 
or  trade  (such  as  the  luisiness  oi 
fire  insurance)  in  a  single  Pro- 
vince. An  Act  of  the  Province  of 
Ontario  to  secure  uniform  condi- 
tions in  polices  of  tire  insumnce 
was  held  to  lie  within  the  jiower 
of  a  Provincial  Legi.slature  over 
"l>roperty  and  civil  riglit.s.'"  Such 
an  Act.  so  far  as  relate.s  to  insur- 
ance on  property  within  the  I^ro- 
vince.  may  hind  all  fire  insurance 
conipinie.s,  whether  inC'TjMirated 
by  Dominion.  Provincial,  r'rdouial 
or  Foreign  authority  A  Domin- 
ion .\ct  having  re<|uired  insurance 
companies  to  ol»tain  licenses  from 
the  Minirtter  of  Finance  as  a  con- 
dition of  their  carrying  on  the 
business  of  insurance  in  the  Do- 
minion, neither  the  Act.  nor  the 
fact  of  a  coiiu»any  having  obtained 
such  Iffiense.  was  held  to  withdraw 
the  company  from  the  ojteration 
(tf  the  Provincial  >  ?t. — Citizens 
«)!(/  Quota  /n.«nr.nir*  (,  ompanies  \ . 
Parfonx. — P.  C i. 

2  An  Act  which  authorized  tlio 
Corporation  of  the  City  of  Mont- 
real to  in>i><>se  a  license  tax  on 
butchers  keej>ing  stalls  or  shojis 
in  the  city  for  the  sale  of  meat, 
fish,  etc.,  elsewhere  than  on  the 
public  markets.  w;isheld  not  to  be 
ultra  vires  of  the  Provincial  Leu'is- 
latiire.  as  ?.n  interference  with 
trade  and  commerce. —  '.ugers  v 
City  of  Montreal. — Superior  Ct  , 
Quebec ii. 
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Mallette   v.    City  of  Montreal. — 
348      Superior  Ct.,  Quebec.   .     .     .     ii.   340 

Bankruptcy ii.  343 

iiee   n.vNKUi'PTrv  and  I.n.soi,- 

VENCY,  5. 

Bills  of  Lading.      .  .     .     i.  683 

jSVe  Bills  ok  Lai'INo.  1 

Intf)xicating  Licpiors.    ii.  4(M);  v.  295 

t^ee  lNTOXI(ATIN(i   LiQlTORS    t>. 

11. 

License  Law     .     .     .     .     -     ii.   349 

»SVfc  LlCKNSKS.  3. 

Regulation  of  Taverns   .  iii.    1*4 

>Se«  Dkleuatio.n.  1. 

Temju>rance  Act    .      .      .     .     ii.   246 
See  TKMrKKANCE  AuT  ok  1864. 
1. 

Tru^t     Power  to  vary.     .      iv.  649 
See       PUOI'ERTV      AND      Civn. 
lllillITS.   4. 

Validity  of  Act  of  Legis- 
lature    Test  of i.   .351 

See  Lkoislatihe.s  of  Ontario 

AM)  <JrKHKf". 

Vice-Admiralty  Courts- 
Power  of  Dominion  Parliament  to 
confer  jurisdiction    .      .     .      .     ii.   378 

iv.  288 
Se-'    Navkjation     anh    Shik- 

I'lxo,  3. 
Lmj'ekiai,  Coi'kt. 

Wareliouse  Receij)ts— 

Sl-r       l'>II.l,S      OK       I.AKINO       A.VI) 

NNakkh   rsn   Keckii'Ts. 

Water  T.jot  on  Navigable 
265       I^ver-P'iwer  to  grant     .     .     ii.   2:'I 

Ser     NaVKIATIO.N      AM)      ShIK- 
l'IN(i,   2. 

Winding-up  Act     .     .     iii.  374 

iv.  459,  470 
See  Bankkii'Ti  V    and  Insol- 
vKNrv,  13,  15.  16. 

Witnesses  and  IJvidence— 

See  KvinE.N'cE. 

Workmen's  Compensation 
for  Injuries  Act  iv.  451 

335  See  Railways,   3. 
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